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Book II.—1. (469) 


COMMENTARIES 


ON 


THE LAWS OF ENGLAND: 


BOOK THE SECOND. 


Of the Rights of Things. 


CHAP TH Rel: 
OF PROPERTY, IN GENERAL. 


TuE former book of these commentaries having treated at large of the jura 
personarum, or such rights and duties as are annexed to the persons of men, 
the objects of our inquiry in this second book will be the juva rerum, or those 
rights which a man may acquire in and to such external things as are uncon- 
nected with his person.(1) ‘These are what the writers in natural law style 
the rights of dominion, or property, concerning the nature and original of 
which I shall first premise a few observations, before I proceed to distribute 
and consider its several objects. 

*There is nothing which so generally strikes the imagination, and [*2 
engages the affections of mankind, as the right of property; or that sole 
‘and despotic dominion which one man claims and exercises over the external 
things of the world, in total exclusion of the right of any other individual in 
the universe.(2) And yet there are very few that will give themselves the 
trouble to consider the original and foundation of this right. Pleased as we 
are with the possession, we seem afraid to look back to the means by which 
it was acquired, as if fearful of some defect in our title; or at best we rest 
satisfied with the decision of the laws in our favor, without examining the 
reason or authority upon which those laws have been built. We think it 


(1) Goodeve’s Modern Law of Real Property 6 (3 ed. 1891). ¢ 

5 Freeman on Co-tenancy and Partition 32 (2d ed. 1886). 1 Barbour’s Rights of Per- 
sons and Property 86 (890). Thomas’s Universal Jurisprudence 25 (2 ed. 1829). The 
right of exclusive enjoyment by some one individual, of portions of what might at first 
seem a common heritage—the earth and its products—is too well settled as an elemen- 
tary principle in the organization of society to render it necessary to go behind the 
simple fact itself in discussing its laws. 1 Washburn on Real Property (5 ed. 1887) 1-2. 
One man may not lawfully for his own pleasure or convenience make use of or inter- 
fere with the property of another without his permission. Bruch v, Carter, 3 Vroom (32 
N. J.) 554, 562 (1867). The right of property extends not only to its corpus, but to its 
ordinary and essential characteristics, of which the right of sale is one. People w. 


‘Toynbee, 20 Barb. 168, 215 (N. Y. 1855). 
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enough that our title is derived by the grant of the former proprietor, by 
descent from our ancestors, or by the last will and testament of the dying 
owner; not caring to reflect that (accurately and strictly speaking) there is 
no foundation in nature or in natural law, why a set of words upon parchment 
should convey the dominion of land: why the son should have a right to 
exclude his fellow-creatures from a determinate spot of ground, because his 
father had done so before him: or why the occupier of a particular field or of 
a jewel, when lying on his death-bed, and no longer able to maintain posses- 
sion, should be entitled to tell the rest of the world which of them should 
enjoy it after him. These inquiries, it must be owned, would be useless and 
even troublesome in common life. It is well if the mass of mankind will 
obey the laws when made, without scrutinizing too nicely into the reason 
for making them. But, when law is to be considered not only as a matter 
of practice, but also as a rational science, it cannot be improper or useless to 
examine more deeply the rudiments and grounds of these positive constitu- 
tions of society. 
In the beginning of the world, we are informed by holy writ, the all- 
bountiful Creator gave to man ‘‘ dominion over all the earth, and over the 
fish of the sea, and over the fowl of the air, and over every living thing 
*3] that moveth *upon the earth.’’(a) This is the only true and solid 
foundation of man’s dominion over external things, whatever airy 
metaphysical notions may have been started by fanciful writers upon this 
subject. Theearth, therefore, and all things therein, are the general property 
of all mankind, exclusive of other beings, from the immediate gift of the 
Creator. And, while the earth continued bare of inhabitants, it is reasonable to 
suppose that all was in common among them, and that every one took from 
the public stock to his own use such things as his immediate necessities required. 
These general notions of property were then sufficient to answer all the 
purposes of human life; and might perhaps still have answered them had it 
been possible for mankind to have remained in a state of primeval simplicity: 
as may be collected from the manners of many American nations when first 
discovered by the Europeans; and from the ancient method of living among 
the first Europeans themselves, if we may credit either the memorials of them 
preserved in the golden age of the poets, or the uniform accounts given by 
historians of those times, wherein ‘‘ evant omnia communia et indivisa omnibus, 
veluti unum cunctis patrimonium esset.’’(b)(3) Not that this communion of 
goods seems ever to have been applicable, even in the earliest stages, to 
aught but the swdstance of the thing; nor could it be extended to the wse of 
it. For, by the law of nature and reason, he, who first began to use it, 
acquired therein a kind of transient property, that lasted so long as he was 
using it, and no longer:(c) or, to speak with greater precision, the right of 
possession continued for the same time only that the act of possession lasted. (4) 
Thus the ground was in common, and no part of it was the permanent 
property of any man in particular; yet whoever was in the occupation of any 
determined spot of it, for rest, for shade, or the like, acquired for the time a 
sort of ownership, from which it would have been unjust, and contrary to: 
, he law of nature, to have driven him by force: but the instant that he 
4] *quitted the use or occupation of it, another might seize it, without 


(a) Gen. i. 28. (b) Justin. L. 43, ¢ 1. (c) Barbeyr. Puff. 1. 4, ¢. 4. 


(3) [‘‘ All things were common and undivided, as if there were but one patrimony for 
them all.’’] 
(4) When things that may become property from being a i 
ppropriated are the propert 
of nobody, the first finder may reduce them to possession, hich is a good tne and 


under the name of title by occupancy is regarded as the foundati 
v. Brazelton, 22 Ark. 499, 501 ae t z Sn pa ee 


472 


CHap. 1] OF THINGS. 4-5 
injustice. ‘Thus also a vine or other tree might be said to be in common, 
as all men were equally entitled to its produce; and yet any private 
individual might gain the sole property of the fruit, which he had gathered 
for his own repast. A doctrine well illustrated by Cicero, who compares the 
world to a great theatre, which is common to the public, and yet the place 
which any man has taken is for the time his own.(d )(5). 

But when mankind increased in number, craft, and ambition, it became 
necessary to entertain conceptions of more permanent dominions; and to appro- 
priate to individuals not the immediate wse only, but the very substance of 
the thing to be used.(6) Otherwise innumerable tumults must have arisen 
and the good order of the world be continually broken and disturbed, while 
a variety of persons were striving who should get the first occupation of the 
same thing, or disputing which of them had actually gained it. As human 
life also grew more and more refined, abundance of conveniences were devised 
to render it more easy, commodious, and agreeable; as, habitations for shelter 
and safety, and raiment for warmth and decency. But no man would be at 
the trouble to provide either, so long as he had only an usufructuary property 
in them, which was to cease the instant that he quitted possession; if, assoon 
as he walked out of his tent, or pulled off his garments, the next stranger 
who came by would have a right to inhabit the one, and to wear the other. 
In the case of habitations in particular, it was natural to observe, that even 
the brute creation, to whom every thing else was in common, maintained a 
kind of permanent property in their dwellings, especially for the protection 
of their young; that the birds of the air had nests, and the beasts of the field 
had caverns, the invasion of which they esteemed a very flagrant injustice, 
and would sacrifice their lives to preserve them. Hence a property was soon 
established in every man’s house and home-stall: which seem to have 
been originally mere *temporary huts or movable cabins, suited to the [*5 
design of Providence for more speedily peopling the earth, and suited 
to the wandering life of their owners, before any extensive property in the 
soil or ground was established. And there can be no doubt, but that mova- 
bles of every kind became sooner appropriated than the permanent substantial 
soil: partly because they were more susceptible of a long occupancy, which 
might be continued for months together without any sensible interruption, 
and at length by usage ripen into an established right; but principally because 
few of them could be fit for use, till improved and ameliorated by the bodily 
labor of the occupant, which bodily labor, bestowed upon any subject which 
before lay in common to all men, is universally allowed to give the fairest and 
most reasonable title to an exclusive property therein. 

The article of food was a more immediate call, and therefore a more early 
consideration. Such as were not contented with the spontaneous product of 
the earth, sought for a more solid refreshment in the flesh of beasts, which 
they obtained by hunting. But the frequent disappointments incident to 
that method of provision, induced them to gather together such animals as 


(d) Quemadmodum theatrum, cum commune sit, recte tumen dici potest ejus esse eum locum quem quisque occu 
darit, De Fin. 1. 3, ¢. 20. 


(5) According to the more recent writers, the first form of property was the ownership 

in common of families and tribes, from Te SP enpaad in severalty came as a later 
elopment. Personal Property, Brantly 2124 (1891). ; 5 

oa 6) The theory of the Hee a private property set forth in the text, while ah ae 
definite objection can be made to it, is purely speculative. Our age 1s more fo i 
facts. The English student interested in the subject is advised to consult the works 0! 
Maine, Sir H. S., ‘Ancient Law,’’ and Early Law and Custom, especially chap. a 
Lubbock, Sir Jno., ‘‘ Prehistoric Times,” and “‘ Origin of Civilization. eas ne 
Principles of Sociology, vol. 1, part 3. Hearn, Wm. E., “The Aryan Househo ; uste 
de Coulanges, ‘‘ The Ancient City.” Lyall, Sir A. C., ‘“ Asiatic Studies, 
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were of a more tame and sequacious nature, and to establish a permanent 
property in their flocks and herds, in order to sustain themselves in a less 
precarious manner, partly by the milk of the dams, and partly by the flesh 
of the young. The support of these their cattle made the article of water 
also a very important point. And therefore the book of Genesis (the most 
venerable monument of antiquity, considered merely with a view to history) 
will furnish us with frequent instances of violent contentions concerning 
wells; the exclusive property of which appears to have been established in 
the first digger or occupant, even in such places where the ground and her- 
bage remained yet in common. Thus we find Abraham, who was but a 
sojourner, asserting his right to a well in the country of Abimelech, and 

exacting an oath for his security, ‘‘ because he had digged that well.’’(e) 
*6] And Isaac, *about ninety years afterwards, reclaimed that as his father’s. 

property, and after much contention with the Philistines was suffered 
to enjoy it in peace.(/) 

All this while the soil and pasture of the earth remained still in common as 
before, and open to every occupant: except perhaps in the neighborhood of 
towns, where the necessity of a sole and exclusive property in lands (for the 
sake of agriculture) was earlier felt, and therefore more readily complied 
with. Otherwise, when the multitude of men and cattle had consumed every 
convenience on one spot of ground, it was deemed a natural right to seize 
upon and occupy such other lands as would more easily supply their necessi- 
ties. This practice is still retained among the wild and uncultivated nations 
that have never been formed into civil states, like the Tartars and others in 
the east; where the climate itself, and the boundless extent of their territory, 
conspire to retain them still in the same savage state of vagrant liberty, which 
was universal in the earliest ages, and which, Tacitus informs us, continued 
among the Germans till the decline of the Roman empire.(g) We have also 
a striking example of the same kind in the history of Abraham and his nephew 
Lot.(4) When their joint substance became so great that pasture and other 
conveniences grew scarce, the natural consequence was, that a strife arose 
between their servants; so that it was no longer practicable to dwell together. 
This coutention Abraham thus endeavored to compose:—‘‘ Let there be no 
strife, I pray thee, between thee and me. Is not the whole land before thee ? 
Separate thyself, I pray thee, from me. If thou wilt take the left hand, then 
I will go to the right; or if thou depart to the right hand, then I will go to 
the left.” This plainly implies an acknowledged right, in either, to occupy 
whatever ground he pleased, that was not preoccupied by other tribes. ‘‘ And 
Lot lifted up his eyes, and beheld all the plain of Jordan, that it was well watered 
everywhere, even as the garden of the Lord. Then Lot choose him all the plain 

of Jordan, and journeyed east; and Abraham dwelt in the land of Canaan.’’ 
*7]  *Upon the same principle was founded the right of migration, or send- 

ing colonies to find out new habitations when the mother-country was. 
overcharged with inhabitants; which was practiced as well by the Phcenicians 
and Greeks, as the Germans, Scythians, and other northern people. And, so 
long as it was confined to the stocking and cultivation of desert uninhabited 
countries, it kept strictly within the limits of the law of nature. But how 
far the seizing on countries already peopled, and driving out or massacring 
the innocent and defenceless natives, merely because they differed from their 
invaders in language, in religion, in customs, in government, or in color: 
how far such a conduct was consonant to nature, to reason, or to Christianity, 
deserved well to be considered by those who have rendered their names im- 
mortal by thus civilizing mankind. 


e) Gen. xxi, 30. ately, in different pa: 3 i i 
cs ) Gen. xxvi. 15, 18, ete, ASE pleased them. FS 08 © Ou la eos 
(9) Colunt discreti et diversi ; ut fons, ut campus, ut (A) Gen. ¢. xiii. 


nemus placuit. De mor. Germ. 16. [They dwelt separ- 
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=a An woes by degrees grew more populous, it daily became more diffi- 
: out new spots to inhabit, without encroaching upon former occu- 
pants: and, by constantly occupying the same individual spot, the fruits of 
the earth were consumed, and its spontaneous produce destroyed, without 
any provision for future supply or succession. It therefore became necessary 
to pursue some regular method of providing a constant subsistence ; and this 
necessity produced, or at least promoted and encouraged, the art of agricul- 
ture. And the art of agriculture, by a regular connection and consequence 
introduced and established the idea of a more permanent property in the soil 
than had hitherto been received and adopted. It was clear that the earth 
would not produce her fruits in sufficient quantities without the assistance of 
tillage; but who would be at the pains of tilling it, if another might watch 
an opportunity to seize upon and enjoy the product of his industry, art, and 
labor? Had not therefore a separate property in lands as well as movables 
been vested in some individuals, the world must have continued a forest, and 
men have been mere animals of prey, which, according to some phil- 
osophers, is the genuine state of nature. *Whereas now (so graci- [*8 
ously has Providence interwoven our duty and our happiness together) 
the result of this very necessity has been the ennobling of the human species, 
by giving it opportunities of improving its rational faculties, as well as of 
exerting its zatural. Necessity begat property; and, in order to insure that 
property, recourse was had to civil society, which brought along with it a 
long train of inseparable concomitants,—states, government, laws, punish- - 
ments, and the public exercise of religious duties. Thus connected together, 
it was found that a part only of society was sufficient to provide, by their 
manual labor, for the necessary subsistence of all; and leisure was given to 
others to cultivate the human mind, to invent useful arts, and to lay the 
foundations of science. 

The only question remaining is, how this property became actually 
invested, or what it is that gave a man an exclusive right to retain ina 
permanent manner that specific and, which before belonged generally to every- 
body, but particularly to nobody. And, as we before observed that occu- 
pancy gave the right to the temporary wse of the soil, so it is agreed upon 
all hands, that occupancy gave also the original right to the permanent 
property in the substance of the earth itself;(7) which excludes every one else 
but the owner from the use of it. There is indeed some difference among the 
writers on natural law concerning the reason why occupancy should convey 
this right, and invest one with this absolute property: Grotius and Puffendorf 
insisting that this right of occupancy is founded on a tacit and implied assent 
of all mankind that the first occupant should become the owner; and Bar- 
beyrac, Titius, Mr. Locke, and others, holding that there is no such implied 
assent, neither is it necessary that there should be; for that the very act of 
occupancy alone, being a degree of bodily labor, is, from a principle of 
natural justice, without any consent or compact, sufficient of itself to gain a 
title;—a dispute that savors too much of nice and scholastic refinement.(8) 


(7) Kuntz v. Niagara District Fire Insurance Co. 16 U. C. C. P. 573, 582 (1866). 

(8) Mr. Locke says ‘‘ that the labor of a man’s body and the work of his hands we may 
say are properly his, Whatsoever then he removes out of the state that nature hath pro- 
vided and leftit in, he hath mixed his labor with, and joined to it something that is his 
own, and thereby makes it his property!”’? On Govt.c. 5. . 7 in 

But this argument seems to bea pelitio principiz, (Begging the question) for mixing 
labor with a thing can signify only to make an alteration in its shape or form; and if I 
had a right to the substance before any labor was bestowed upon it, that right still adheres 
to all that remains of the substance, whatever changes it may have undergone. | If I had 
no right before, it is clear that I have none after; and we have not advanced a single step 
by this demonstration. 
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However, both sides agree in this, that occupancy is the thing by which the 
title was in fact originally gained; every man seizing to his own con- 
9] tinued *use such spots of ground as he found most agreeable to his 
own convenience, provided he found them unoccupied by any one 


else.(g) A } 
Property, both in lands and movables, being thus originally acquired by 


the first taker, which taking amounts to a declaration that he intends to 
appropriate the thing to his own use, it remains in him, by the principles of 
universal law, till such time as he does some other act which shows an inten- 
tion to abandon it;(10) for then it becomes, naturally speaking, pudlece 
jurts(11) once more, and is liable to be again appropriated by the next occu- 
pant. So if one is possessed of a jewel, and casts it into the sea or a public 
highway, this is such an express dereliction, that a property will be vested 
in the first fortunate finder that will seize it to his own use.(12) But if he 
hides it privately in the earth, or other secret place, and it is discovered, the 
finder acquires no property therein; for the owner hath not by this act 
declared any intention to abandon it, but rather the contrary: and if he loses 
or drops it by accident, it cannot be collected from thence that he designed 
to quit the possession; and therefore in such a case the property still remains 
in the loser, who may claim it again of the finder. And this, we may 
remember, is the doctrine of the law of England with relation to treasure 


trove.(z)(13) 
(2) See book i. p. 295. 


The account of Grotius and Puffendorf, who maintain that the origin and inviolability 
of property are founded upon a tacit promise or compact, and therefore we cannot invade 
another’s property without a violation of a promise or a breach of good faith, seems 
equally, or more, superfluous and inconclusive. 

There appears to be just the same necessity to call in the aid of a promise to account 
for or enforce every other moral obligation, and to say that men are bound not to beat or 
murder each other because they have promised not to do so. Men are bound to fulfil 
their contracts and engagements, because society could not otherwise exist; men are 
bound to refrain from another’s property, because likewise society could not otherwise 
exist. Nothing therefore is gained by resolving one obligation into the other. 

But how or when, then, does property commence? I conceive no better answer can be 
given than by occupancy, or when any thing is separated for private use from the common 
stores of nature. This is agreeable to the reason and sentiments of mankind prior to all 
civil establishments, When an untutored Indian has set before him the fruit which he 
has plucked from the tree that protects him from the heat of the sun, and the shell of 
water raised from the fountain that springs at his feet,—if he is driven by any daring 
intruder from this repast, so easy to be replaced, he instantly feels and resents the viola- 
tion of that law of property which nature herself has written upon the hearts of all 
maunkind.—CHRISTIAN. 

Those who wish to read more modern works treating of this subject may obtain 
much information from Holmes on the Common Law and Pollock on Possession. 

(9) All the writers on international law concur in the doctrine that actual occupancy is 
essential to perfect the title to land newly discovered and vacant. Puff. 1. 4,c. 4. Vat. 
1.1, c. 15. Grotius, 1. 2, c. 3. It is important to remark that, so far at least as regards 
land, the first discoverer and occupant acquires no title to himself, but to the nation to 
which he belongs or under whose flag he sails. All private property in land is derived 
from the sovereign of the country, either directly or remotely. Among the aboriginal 
inhabitants of North America there was no private property in land; but the territory or 
hunting-grounds belonged to the tribe, whoalone had the power to dispose of them. In 
the confederacy of the Six Nations, this power was vested in the general council-fire, so 
that the separate tribes had no right to sell or transfer. Something like this is discover- 
able in the earliest accounts we have of the laws of the savage inhabitants of ancient 
Europe. Property in land was first in the nation or tribe, and the right of the individual 
occupant was merely usufructuary and temporary. 2 Kent’s Com, 320,—SHARSWOOD, 

(10) I Pingrey on Real Property, 28 (1895). 

(11) [Of public right. ] 

(12) State v. Taylor, 3 Dutch. 117, 121 (N. J. 1858). 

(13) The finder of anything casually lost is its rightful occupant against all but the 
true owner. Hads v. Brazleton, 22 Ark. 499, 501 (186r). 
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But this method of one man’s abandoning his property, and another seiz- 
ing the vacant possession, however well founded in theory, could not lon 
subsist in fact. It was calculated merely for the rudiments of civil societ . 
and necessarily ceased among the complicated interests and artificial panne 
ments of polite and established governments. In these it was found. that 
what became inconvenient or useless to one man, was highly convenient and 
useful to another, who was ready to give in exchange for it some equivalent 
that was equally desirable to the former proprietor. ‘Thus mutual conven- 
dence introduced commercial traffic, and the reciprocal transfer of prop- 

erty by sale, grant, or conveyance; which *may be considered either [*ro 
as a continuance of the original possession which the first occupant 

had, or as an abandoning of the thing by the present owner, and an immedi- 
ate successive occupancy of the same by the new proprietor. "The voluntary 
dereliction of the owner, and delivering the possession to another individual 
amount to a transfer of the property: the proprietor declaring his intention 
no longer to occupy the thing himself, but that his own right of occupancy 
shall be vested in the new acquirer. Or, taken in the other light, if I agree 
to part with an acre of my land to Titius, the deed of conveyance is an evi- 
dence of my intending to abandon the property; and Titius, being the only or 
first man acquainted with such my intention, immediately steps in and seizes 
the vacant possession: thus the consent expressed by the conveyance gives 
Titius a good right against me; and possession, or occupancy, confirms that 
right against all the world besides. (14) 

The most universal and effectual way of abandoning property, is by the 
death of the occupant: when, both the actual possession and intention of 
keeping possession ceasing, the property which is founded upon such posses- 
sion and intention ought also to cease of course. For, naturally speaking, 
the instant a man ceases to be, he ceases to have any dominion: else, if he 
had a right to dispose of his acquisitions one moment beyond his life, he 
would also have a right to direct their disposal for a million of ages after 
him: which would be highly absurd and inconvenient. All property must 
therefore cease upon death, considering men as absolute individuals, and 
unconnected with civil society: for, then, by the principles before established, 
the next immediate occupant would acquire a right in all that the deceased 
possessed. But as, under civilized governments, which are calculated for 
the peace of mankind, such a constitution would be productive of endless 
disturbances, the universal law of almost every nation (which is a kind of 
secondary law of nature) has either given the dying person a power of con- 
tinuing his property, by disposing of his possessions by will; or, in case he 
neglects to dispose of it, or is not permitted to make any disposition 
*at all, the municipal law of the country then steps in, and declares [*11 
who shall be the successor, representative, or heir of the deceased; that 
is, who alone shall have a right to enter upon this vacant possession, in order to 
avoid that confusion which its becoming again common would(/) occasion. 
And further, in case no testament be permitted by the law, or none be made, 

(k) It is principally to prevent any vacancy of the inheritance does not so properly descend, as 


possession that the civil law considers father and -continue in the hands of the survivor. Jf. 28, 2, 11. 
‘son as one person; so that, upon the death of either, 


(14) Upon whatever principle the right of property is founded, the power of giving 
and transferring seems to follow asa natural consequence: if the hunter and the fisher- 
‘man exchange the produce of their toils, no one ever disputed the validity of the 
contract or the continuance of the original title. This does not seem to be aptly 
explained by occupancy; for it cannot be said that in such a case there is ever a vacancy 
-of possession. —CHRISTIAN. } ; j ; : 

A man had a right to enter by virtue of his deed and hold the premises against his 
grantor by force of the statute, and as no other person had any legal title or claim, he 
could maintain that right against all mankind. French v. Gray, 2 Conn. 99 Day (1816). 
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and no heir can be found so qualified as the law requires, still, to prevent the 
robust title of occupancy from again taking place, the doctrine of escheats is. 
adopted in almost every country; whereby the sovereign of the state, and 
those who claim under his authority, are the ultimate heirs, and succeed to. 
those inheritances to which no other title can be formed. (15) : 

The right of inheritance, or descent to the children and relations of the 
deceased, seems to have been allowed much earlier than the right of devising. 
by testament. We are apt to conceive at first view that it has nature on its 
side; yet we often mistake for nature what we find established by long and 
inveterate custom. It is certainly a wise and effectual, but clearly a political, 
establishment; since the permanent right of property, vested in the ancestor 
himself, was no za¢ural, but merely a cévz/, right. It is true, that the transmis- 
sion of one’s possessions to posterity has an evident tendency tomake a mana 
good citizen and a useful member of society; it sets the passions on the side 
of duty, and prompts a man to deserve well of the public, when he is sure 
that the reward of his services will not die with himself, but be transmitted 
to those with whom he is connected by the dearest and most tender affections. 
Yet, reasonable as this foundation of the right of inheritance may seem, it is 
probable that its immediate original arose not from speculations altogether so 
delicate and refined, and, if not from fortuitous circumstances, at least from a 

plainer and more simple principle. A man’s children or nearest 
*12] relations are usually about him on his *death-bed, and are the earliest 

witnesses of his decease. ‘They become therefore generally the next 
immediate occupants, till at length in process of time this frequent usage 
tipened into general law. And therefore also in the earliest ages, on 
failure of children, a man’s servants born under his roof were allowed to 
be his heirs; being immediately on the spot when he died. For we find 
the old patriarch Abraham expressly declaring that, ‘‘since God had 
given him no seed, his steward Eliezer, one born in his house, was his 
heir.’’(Z)(16) 


(1) Gen. xv. 3. 


(15) The doctrine of escheats prevails throughout the United States. ‘‘The State 
takes to herself all the lands of which any person shall die seised of an inheritance, 
intestate and without any known heir. See Codec. 69.”’ Cunningham v. Brown, 39: 
W. Va. 588, 592 (1894). See also Hinkle’s Lessee v. Shadden, 2 Swan. 49 (Tenn. 1852). 
It Uagies? of course, in Canada. See Att’y-Gen’l v. O’Reilly, 26 Chan. Rep. Ont. 126, 
128 (1878). 

(16) Mr, Christian does not agree with these views, and expresses himself as follows: 
““T cannot agree with the learned commentator that the permanent right of property 
vested in the ancestor himself (that is, for his life) is not a natural, but merely a civil 
right. The affection of parents towards their children is the most powerful and universal 
principle which nature has planted in the human breast; and it cannot be conceived, 
even in the most savage state, that any one is so destitute of that affection and of reason, 
who would not revolt at the position that a stranger has as good a right as his children 
to the property of a deceased parent. 

“Hlaeredes successoresque sui cingue libere [Every man’s children are his heirs and 
successors] seems not to have been confined to the woods of Germany, but to be one of 
the first laws in the code of nature; though positive institutions may have thought it 
prudent to leave the parent the full disposition of his property after his death, or to 
regulate the shares of the children when the parent’s will is unknown. In the earliest 
history of mankind we have express authority that this is agreeable to the will of God 
Himself;—‘ And behold, the word of God came unto Abraham saying, This shall not be 
thine heir; but he that shall come out of thine own bowels shall be thine heir. Gen. 
c. iv. 

Mr. Pingrey agrees with Mr. Christian in these words: ‘‘ The doctrine that children 
have no better right by nature than strangers, and that the preference given to the chil- 
dren to succeed to the property of their deceased parents originated solely in political 
establishment is not sound.”’ And in support of his views he also cites the Bible: ‘* And 
Isaac, after ninety years, reclaimed his father’s property, and, after much contention 
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Bee re. ena noe af testaments were useless and un- 
ae pee a spas ee eritable, the inheritance was long inde- 
; eirs at law were incapable of exclusion by will: 
till at length it was found, that so strict a rule of inheritance made heirs 
disobedient and headstrong, defrauded creditors of their just debts, and pre- 
veuted many provident fathers from dividing or charging their estates as the 
exigence of their families required. This introduced pretty generally the 
right of disposing of one’s property, or a part of it, by ¢estament, that is, by 
written or oral instructions properly wétzessed and authenticated according 
to the pleasure of the deceased, which we therefore emphatically style his 
will, ‘This was established in some countries much later than in others 
With us in England, till modern times, a man could only dispose of one- 
third of his movables from his wife and children; and, in general, no will was 
permitted of lands till the reign of Henry the Eighth; and then only of a 
certain portion: for it was not till after the restoration that the power of 
devising real property became so universal as at present. (17) 

Wills therefore and testaments, rights of inheritance and successions, are 
all of them creatures of the civil or municipal laws, and accordingly are in all 
respects regulated by them; every distinct country having different cere- 
monies and requisites to make a testament completely valid: neither does 
any thing vary more than the right of inheritance under different 
*national establishments.(18) In England particularly, this diversity [13 
is carried to such a length, as if it had been meant to point out the 
power of the laws in regulating the succession to property, and how futile 
every claim must be, that has not its foundation in the positive rules of the 
state. In personal estates the father may succeed to his children; in landed 
property he never can be their immediate heir, by any the remotest possi- 
bility:(19) in general only the eldest son, in some places only the youngest, 
in others all the sons together, have a right to succeed to the inheritance: in 
real estates males are preferred to females, and the eldest male will usually 
exclude the rest; in the division of personal estates, the females of equal 
degree are admitted together with the males, and no right of primogeniture 
is allowed. 

This one consideration may help to remove the scruples of many well- 
meaning persons who set up a mistaken conscience in opposition to the rules 
of law. If a man disinherits his son, by a will duly executed, and leaves his. 


with the Philistines, gained possession and held it.’”’ 1 Pingrey on Real Property, 29 
1895). 

\ pees instances, however, American courts have concurred in the opinion expressed 
in the text: ‘‘ All rights to property are founded upon and regulated by the laws of the 
land. They are all derivative, depending upon political establishments, not natural, but 
civil rights.” Burroughs v. Housatonic R. R. Co., 15 Conn. 129 (1842). ‘There is no 
such thing as a natural line of inheritance independent of the law.’’ Crane v. Reeder, 
21 Mich. 73 (1870). ‘‘Descent is acreature of statute, and not a natural right.”” State 
v. Hamlin, 86 Me. 495, 505 (1894). With these the present editor concurs, All law has 
its foundation in public policy. i , 

(17) By 32 Hen. VIII. c. 1, all socage lands were made devisable, and two-thirds of 
lands of military tenure. When these, at the restoration, were converted into socage 
tenure, all lands became devisable, some copyholds excepted.—CHRISTIAN. 

‘““In the United States it is believed that this power (of devising) will be found only as 
the result of legislation.’’ Gillis v. Weller, 10 Ohio, 464 (1847). And ‘‘the legislature 
may so regulate the law of descents and may deny the power of disposition by will as to 
prevent the bounty of our parents.’’ Sturgis v. Ewing, 18 Ill. 186 (1856). ; 

“In Pennsylvania lands must pass by will, deed, or some writing signed by the parties, 
or by the act or operation of the law.” Thompson v. White, 1 Dall. 449 (Pa. 1789). 

(18) 1 Lomax’s Digest of the Laws of Real Property, sect. 574 (1839). é 

te} By the statute of 3 & 4 William IV. c. 106, it was enacted that every lineal ances- 
tor should be capable of being heir to any of his issue, and be preferred to collaterals. 
Similar statutes also exist in the United States. 
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estate to a stranger, there are many who consider this proceeding as contrary 
to natural justice; while others so scrupulously adhere to the supposed inten- 
tion of the dead, that if a will of lands be attested by only two witnesses 
instead of three, which the law requires, they are apt to imagine that the heir 
is bound in conscience to relinquish his title to the devisee. But both of 
them certainly proceed upon very erroneous principles, as if, on the one 
hand, the son had by nature a right to succeed to his father’s lands; or as if, 
on the other hand, the owner was by nature entitled to direct the succession 
of his property after his own decease. Whereas the law of nature suggests, 
that on the death of the possessor the estate should again become common, 
and be open to the next occupant, unless otherwise ordered for the sake of 
civil peace by the positive law of society. ‘The positive law of society, which 
is with us the municipal law of England, directs it to vest in such person as 
the last proprietor shall by will, attended with certain requisites, appoint; and, 

in defect of such appointment, to go to some particular person, who 
*14] from the result *of certain local constitutions, appears to be the heir at 

law. Hence it follows, that where the appointment is regularly made, 
there cannot be a shadow of right in any one but the person appointed: and, 
where the necessary requisites are omitted, the right of the heir is equally 
strong, and built upon as solid a foundation, as the right of the devisee would 
have been, supposing such requisites were observed. 

But, after all, there are some few things, which, notwithstanding the 
general introduction and continuance of property, must still unavoidably 
remain in common; being such wherein nothing but an usufructuary property 
is capable of being had; and therefore they still belong to the first occupant, 
during the time he holds possession of them, and no longer. Such (among 
others) are the elements of light, air, and water; which a man may occupy 
by means of his windows, his gardens, his mills, and other conveniences:(20) 
such also are the generality of those animals which are said to be fere nature, 
or of a wild and untamable disposition; which any man may seize upon and 
keep for his own use and pleasure.(21) All these things, so long as they 
remain in possession, every man has a right to enjoy without disturbance; 
but if once they escape from his custody, or he voluntarily abandons the use 
of them, they return to the common stock, and any man else has an equal 
right to seize and enjoy them afterwards.(22) 

Again: there are other things in which a permanent property may subsist, 
not only as to the temporary use, but also the solid substance; and which yet 
would be frequently found without a proprietor, had not the wisdom of the 
law provided a remedy to obviate this inconvenience. Such are forests and 
other waste grounds, which were omitted to be appropriated in the general 
distribution of lands; such also are wrecks, estrays, and that species of wild 
animals which the arbitrary constitutions of positive law have distinguished 

from the rest by the well-known appellation of game. With regard to 
*15] these and some others, as disturbances and quarrels *would frequently 
arise among individuals, contending about the acquisition of this species 
of property by first occupancy, the law has therefore wisely cut up the root 
of dissension, by vesting the things themselves in the sovereign of the state: 


(20) Graham v. Burr, 4 Chan. Rep. Up. Can. 1, 6 (1853). 

( 21) Wild animals furnish the only distinct class of chattels whose ownership could 
possibly have been made the subject of primitive occupancy. 2 Schoul. Pers. Prop. ¢ 17 
(2 ed. 1884). This right may be abridged by statute as in the case of ‘game laws.” 2 
Schoul. Pers. Prop. ¢ 17, n. (2 ed. 1884). 

(22) The doctrine of appropriation, so-called, is not the doctrine of the common law. 
Lux v. Haggin, 69 Cal. 387. All persons cannot enjoy the boon alike, much depends 
upon first appropriation. One man’s possession may exclude others from it. Woodman 
v. Pitman, 79 Me. 458 (1887). 
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or else in his representatives appointed and a i i i 
uthorized by him, be 

the th of manors. And thus the legislature of Siva has ee 

eee aces ear a civil society, the peace and security of indaviceeies 

y pursuing that wise and orderly maxim, of assieni r 

thing capable of ownership a legal and determinate Sener ia Sipe 


CHAPTER II. 
OF REAL PROPERTY; AND, FIRST, OF CORPOREAL HEREDITAMENTS. 


THE objects of dominion or property are things, as contradistinguished: 
from persons: and things are by the law of England distributed into two 
kinds; things vea/ and things personal. ‘Things real are such as are perma- 
nent, fixed, and immovable, which cannot be carried out of their place; as. 
lands and tenements: things personal are goods, money, and all other mova- 
ae 2 eo may attend the owner’s person wherever he thinks proper to. 
go.(1 


Be testicetiatn paris of nis voyal remmpative Cree e ae 
: s royal prerogative. 
i Hal. Law (N. J.) 1 (81) 1821, Bossell, J. thet Scenes Se ney 

(1) Binn’s Justice, 82, 83 (10 ed. Brightly, 1895). Brantly on Personal Property, 38 4,. 

5 and note (1891). Long on Sales, 2 (2 Am. ed. 1839). 1 Schouler’s Personal Property 
@ 46 (2 ed. 1884). In the Scotch law, property is divided into ‘‘heritable’’ and move. 
able.’? 1 Washburn on Real Property, 3 (5 ed. 1887). 
__Mr. Stephen justly remarks that it is more correct and convenient to keep separate the- 
idea of the subjects in which property may be acquired from the idea of the estate or 
interest that may be acquired in these subjects. There isa distinction between things. 
and the estate in things. 7Z/iugs real are land, structure thereon, fixtures thereto, and 
rights issuing out of, annexed to, or exercisable within, land. There may bea personal 
estate in a thing real, as a term of years, a mortgage, etc. eal estate is such an interest, 
not held as merely collateral to a debt or personal duty, ina thing real, as is of uncer- 
tain duration and which by possibility may last for life. There cannot be a real estate in 
a thing personal. Sir Richard Pepper Arden, in Buckeridge v. Ingram, 2 Ves. Jr. 651, 
has given a definition of real property which has been followed by the Supreme Court of 
Pennsylvania in the case of Meason’s Estate, 4 Watts, 346. ‘‘ Wherever a perpetual. 
inheritance is granted which arises out of land, or is in any degree connected with it, or, 
as it is emphatically expressed by lord Coke, exercisable within it, it is that sort of prop- 
erty which the law denominates real property.’’ This definition, though true as far as it 
goes, is yet not entirely accurate. There is certainly no reason for confining it to the 
case of a perpetual inheritance. Surely an estate for life in land is real estate. It is not 
every interest in it which is. A chattel real is personal estate. It will not do to substi- 
tute ‘‘interests for an indefinite or uncertain duration’’ for the words ‘‘ perpetual inher- 
itance,’? without more; because the estates of tenants by statute merchant, statute staple, 
and edegit,though of this character, are chattels, and not freeholds. A mortgage, though: 
giving an interest in real estate even in fee-simple, and which may, by proceedings at 
law or in equity, be converted into an absolute indefeasible estate, is nothing, for all 
practicable purposes, but a chattel. It is to be remarked, however, that these instances 
are all cases in which the estates are held as mere security for debts and follow the 
nature of the debts to which they are accessory. 

When the owner of land has by his will, or by a trust, directed that it shall be sold for 
money, courts of equity, which always consider that as actually done which ought to be 
done, will treat the land so directed to be sold as money; and so, vice versa, money 
directed to be laid out in land will in equity be considered as land. 

An interest in realty, by being mingled in an undistinguished mass of property held 
in common with personalty, may have the latter character impressed upon it. Thus, 
shares of stock ina bank or other corporation are personal estate, without reference to 
the nature of the subjects in which these shares give an interest. This is the general 
doctrine of American law. 2 Kent, 340, n. In England, shares in companies associated, 
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In treating of things veal, let us consider, /27st, their several sorts or kinds; 
secondly, the tenures by which they may be holden; thirdly, the estates which 
may be had in them;(2) and, fourthly, the title to them, and the manner of 
acquiring and losing it. 

First, with regard to their several sorts or kiads, things real are usually 
said to consist in lands, tenements, or hereditaments.(3) Land comprehends 
all things of a permanent, substantial nature;(4) being a word of a very exten- 

sive signification, as will presently appear more at large. Tenement is 
*17] a word of still greater extent, and though in its vulgar accep*tation it 
is only applied to houses and other buildings, yet, in its original, 
proper, and legal sense, it signifies every thing that may be holden, provided 
it be of a permanent nature; whether it be of a substantial and sensible, or 
of an unsubstantial ideal kind.(5) Thus “berum tenementum, frank tenement, 


for the purpose of acting on land exclusively, as railroad, canal, and turnpike com- 
panies, are real estate. Drybutter v. Bartholomew, 2 P. Wms. 127. Buckeridge v. 
Ingram, 2 Ves. Jr. 651. It isso held in Kentucky also. Price v. Price, 6 Dana, 107. It 
is most convenient, however, to consider the share as a transmissible and assignable 
franchise of the personal kind, giving the proprietor a right to his proportion of the 
profits in money in the shape of annual dividends, and to a return of his capital in money 
upon the dissolution of the corporation or expiration of the charter.—SHARSWOOD. 

‘“‘ Ror the title of chattels personal the choice of two reasons is given to the reader by 
Sir Edward Coke, ‘ because, for the most part, they belong to the person of a man, or else 
for that they are to be recovered by personal actions.’ But it is submitted that the latter 
reason is most probably the true one. When goods and chattels began to be called per- 
sonal they had become too numerous and important to accompany the persons of their 
owners. On the other hand, the bringing and defending of actions has always been the 
most prevailing business of lawyers; from the different natures of actions, the nomencla- 
ture of the law is therefore most likely to have proceeded.’’ Williams on Personal Prop- 
erty, 2,3 (4 Am. ed. 1872). ‘‘ Personal property consists of money, goods, and movables, 
and such rights and profits as relate to movables.’? 1 Pingrey on Real Property, 24 (1895). 

“The class of things real comprise land, and all the separate uses, profits and interests 
in land which are capable of being treated as separate subjects of property. The class of 

. things personal comprises goods and all things movable. The terms real property and 
personal property follow for the most part this division of things the subject of property.” 
Leake’s Digest of the Law of Property, 8 (1874). : 

Under the term chattel is included every species of property not of a freehold nature, 
and a lease for a term of years, while a chattel real, is but personal estate. Devecmon v. 
Devecmon, 43 Md. 347 (1875). 

(2) ‘‘The proper and technical meaning of estate is the degree, quantity, nature and 
extent of interest which one has in lands, tenements and hereditaments, or in real prop- 
erty. 1 Pingrey on Real Property, 1 (1895). 

(3) Boone’s Law of Real Property, sect. 1 (1883). Lands, tenements and heredita- 
ments are the subjects of real property, and the only things in which an estate of that 
nature can exist. Van Rensselaer v. Poucher, 5 Denio (N.Y.) 40 (1847). The terms 
‘‘Jands,”’ ‘‘tenements,’’ and “‘ hereditaments,’’ and other names describing real property, 
are fully explained in Co. Litt.4a.to6b. It will be found material to attain an accurate 
knowledge of them. An advowson in gross will not pass by the word ‘‘lands”’ in a will, 
but it is comprehended under the terms ‘“‘ tenements”’ and ‘‘hereditaments.”” Fort. 351. 
3 Atk. 464. Ca. Temp. Talb. 143. See also Gully v. Bishop of Exeter, 4 Bing. 296, and 
12 Moore, 597 (Eng. 1827). 

4) I M’Kinney’s Justice, 34 (4 ed. 1887). Reversions are comprised under the name 
of ‘“‘lands.”” Humphreys v. Humphreys, 1 Yeates, 429 (Pa. 1791). When used to 
-describe the quantity of the estate ‘‘land’’ is understood to denote a freehold estate at 
the least. Johnson v. Richardson, 33 Miss. 464 (1867). 

(5) Boone’s Law of Real Property, 2 1 (1883). ‘Therefore in an action of ejectment, 
which, with the exception of tithe and common appurtenant is only sustainable for a 
‘corporeal hereditament, it is improper to describe the property sought to be recovered as 
a tenement, unless with reference to a previous more certain description. 1 East, 441. 
8 East, 357. The terms, ‘‘any lands or tenements devisable by law,” in section 301, of 
article 93, of the Maryland Code, were held not to include leasehold estates, in Devecmon 
v. Devecmon, 43 Md. 335, 347 (1875); but in New York, by the Act of 1837, p. 540, the 
provisions of the Revised Statutes relative to the sale and redemption of real estate were 
extended to leasehold property when the lessee, or his assignee has an unexpired term of 
at least five years, or is possessed of any building erected on the premises. People wv. 


482 


‘CHAP, 2] OF THINGS. 17 
‘or freehold, is applicable not only to lands and other solid objects a 
offices, rents, commons, and the like(a) and, as lands Se te mat 
ments, so is an advowson a tenement; and a franchise, an office, a right of 
‘common, a peerage, or other property of the like unsubstantial kind are all 
of them, legally speaking, tenements.(d)(6) But an hereditament says Sir 
Edward Coke, (c) is by much the largest and most comprehensive expression: 
for it includes not only lands and tenements, but whatsoever may be zxherited . 
be it corporeal or incorporeal, real, personal, or mixed.(7) Thus an heir- 
loom, or implement of furniture which by custom descends to the heir 
together with a house, is neither land, nor tenement, but a mere movable: 
yet being inheritable, is comprised under the general word hereditament:(8) 
and so a condition, the benefit of which may descend to a man from his atices- 
tor, is also an hereditament. (d )(9) 

Hereditaments then, to use the largest expression, are of two kinds, cor- 
poreal and incorporeal. Corporeal consist of such as affect the senses; such 


a) Co. Litt. 6. 
{3 Ibid. 19, 20. (o aw) 


Westervelt, 20 Wend. 420 (N. Y. 1838). It seems that ‘‘the more comprehensive mean- 
ing of the word tenement is still attached to it in legal interpretation whenever the sense 
requires.’’ Williams on Real Property, 13 (5 Am. ed. 1879). Thus a right of warren is a 
tenement. Earl Beauchamp v. Winn, 4 Chan. App. Cas. 571 (1869) s.c. 6 Law Rep. 
(RK. & I. App.) 241 (1873). ‘‘ Messuage”’ is a term of large significance, always including 
land. Riddle v, Littleton, 53 N. H. 509 (1823); and by the general description of a mes- 
suage a church may be recovered, 1 Salk. 256, or by a devise of a messuage, without the 
words ‘“‘with the appurtenances’’ the garden and curtilage will pass, and where the 
interest is apparent, even other adjacent property. See cases, 2 Saund. 4o1, note 2. I 
Barn, & Cres. 350. See further as to the effect of the word ‘‘appurtenant.’’ 15 East, 
TOON ATI WA mi Tate ban 5 ou 5 Seri den Ren AGG 502.003) Wiica Sy 17 1muebhes tern 
“close” without stating a name or number of acres is a sufficient description in eject- 
ment. 11 Coke, 55. In common acceptation it means an enclosed field; but in law it 
rather signifies the separate interest of the party in a particular spot of land, whether 
enclosed or not. 7 East, 207. Doctor v. Student, 30. The words ‘a certain house and 
appurtenances ’’ import land within the meaning of the West Virginia statute (chap. 134, 
Code of 1860) to the extent of the land on which the house stands and the garden 
attached to it, but no further. Hawkins v. Wilson, 1 W. Va. 121 (1865). An appurten- 
ance is not a portion of the principal thing, it is something belonging or pertaining to 
something else which is its principal. Ballew v. State, 26 Tex. Ct. App. 483, 485 (1838), 
and must be of an inferior nature to the thing to which it is appurtenant. Ballew vz. 
State, 26 Tex. Ct. App. 483, 485 (1888). Mr. Chitty states that the ‘‘ term ‘farm’ though 
in common acceptation it imports a tract of land with a house, out-buildings, and culti- 
vated land, yet in law, and especially in the description in an action of ejectment, it 
signifies the leasehold interest in the premises, and does not mean a farm in common 
acceptation.”’ f 

(6) Gully v. Bishop of Exeter, 1 Moo. C. P. 594, 597, (Eng. 1827); s. c. 4 Bing. 296. 
1 Ballard’s Real Property, sect. 109, p. 161 (1892). “Tolls fall within the definition of 
tenements, and therefore, of course, within that of hereditaments.”” Vauxhall Bridge 
Co. v. Sawyer, 6 Exch. 503, 508 (Eng. 1851). } 

(7) Canfield v. Ford, 28 Barb. 336, 338 (N. Y. 1858). Mitchell v. Warner, 5 Day, 518 
(Conn. 1825). 1 Washburn on Real Property, 36 (5 ed. 1887). 2 id. 284. Boone’s Law 
of Real Property, sect. 1 (1883). 1 Hilliard’s Law of Torts, 466 (3 ed. 1866). 6 Law- 
~ son’s Rights, Remedies and Practice, sect. 1680 (1890). Mr. Sheppard says that the 
word ‘‘tenement’’ seems to comprehend as much as ‘ hereditament.”’ (Touchstone, p. 
91, 1 Am. ed. 1808.) The better opinion, however, is that laid down in the text. 

(8) Boone’s Law of Real Property, sect. 3 (1883). ree 

(9) By a condition is here meant a qualification or restriction annexed to a conveyance 
of jand, whereby it is provided that in case a particular event does or does not happen, 
or a particular act is done or omitted to be done, an estate shall commence, be enlarged 
or defeated. As aninstance of the condition here intended, suppose A. to have en- 
feoffed B. of an acreof ground upon condition that if his heir should pay the feoffer 20s. 
he and his heir should re-enter: this condition would be an hereditament descending on 
A.’s heir after A.’s death; and if such heir after A.’s death should pay the 20s, he would 
be entitled to re-enter, and would hold the land, asif it had descended to him. Co. Litt. 
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as may be seen and handled by the body: incorporeal are not the object of 
sensation, can neither be seen nor handled, are creatures of the mind, and 
exist only in contemplation. (10) 

Corporeal hereditaments consist wholly of substantial and permanent ob- 
jects; all which may be comprehended under the general denomination of 
land only.(11) For dand, says Sir Edward Coke, (¢) comprehendeth, in its 
legal signification, any ground, soil, or earth whatsoever; as arable, meadows, 

pastures, woods, moors, waters, marshes, furzes, and heath. Cr2) 
*18] *It legally includeth also all castles, houses, and other buildings: for 

they consist, said he, of two things; Zand, which is the foundation, 
and structure thereupon; so thatif I convey the land or ground, the structure 
or building passeth therewith.(13) It is observable that water is here men- 
tioned as a species of land, which may seem a kind of solecism; but such is 
the language of the law: and therefore I cannot bring an action to recover 
possession of a pool or other piece of water by the name of water only; either 
by calculating its capacity, as, for so many cubical yards; or by superficial 
measure, for twenty acres of water; or by general description, as for a pond, 
a watercourse, or arivulet: but I must bring my action for the land that lies. 
at the bottom, and mustcall it twenty acres of land covered with water.(f )(14) 
For water is a movable, wandering thing, and must of necessity continue 
common by the law of nature; so that I can only have a temporary, transient, 
usufructuary, property therein:(15) wherefore, if a body of water runs out 
of my pond into another man’s, I have no right to reclaim it.(16) But the 
land, which that water covers, is permanent, fixed, and immovable: and 
therefore in this I may havea certain substantial property; of which the law 
’ will take notice, and not of the other. (17) 


(e) 1 Inst. 4, (f) Brownl. 142. 


(10) 1 Washburn on Real Property, 36 (5 ed. 1887). Boone’s Law of Real Property, 
sect. 2 (1883). Incorporeal property is said to lie in grant, corporealin livery. 6 Law- 
son’s Rights, Remedies and Practice, sect. 1680 (1890). 

(11) Johnson v. Richardson, 33 Miss. 462, 464 (1857). 

(12) Boone’s Law of Real Property, sect. 2 (1883). I Pingrey on Real Property, 25 
(1895). The strict and primary import of the word land is arable land. Williams on Real 
Property, 14 (5 Am. ed. 1879). 

(13) Hoffman v. Armstrong, 48 N. Y. (3 Sickels) 201, 203 (1872). Caufield v. Ford, 28 
Barb. 338 (N. Y.) 1858. Binn’s Justice, 76 (10 ed. Brightly, 1895). ‘‘ The word ‘land’ 
includes not only the soil, but everything attached to it, whether attached by the course 
of nature, as trees, herbage, and water, or by the hand of man, as buildings and fences.’’ 
McGhee Irrigation Ditch Co. v. Hudson, 85 Tex. 587, 592 (1893). Wolfley v. Lebanon 
Min. Co., 4 Col. 114 (1877). State v, Pottmeyer, 33 Ind. 403 (1870). Smith v. City of 
Atlanta, 92 Ga. 120 (1893). 1 Washburn on Real Property, 4 eee). Bishop on Non- 
Contract Law, sect. 992. 

(14) Boone’s Law of Real Property, sect. 4 (1883). 6 Lawson’s Rights, Remedies and 
Practice, sect. 2690 (1890). 

(15) Sweet v. City of Syracuse ef al., 129 N. Y. (84 Sickels) 316, 335 (1891). Mitchell 
v. Warner, 5 Day, 518 (Conn. 1825). Cowper v. Williams, 4 Ohio St. 287 (1831). 

(16) Mason v. Hill, 27 Eng. Com. Law Reps. (5 B. & Ad.) 11, 21 (1833). Eddy vz. 
Simpson, 3 Cal. 252 (1853). Saiver v. Smith, 30 Hun. 129, 137 (N. Y. 1883). 2 Water- 
man on Trespass, 160, 161 (1875). 

(17) “The right to the use of water rests upon clear and settled principles. Primé 
Jacie the proprietor of each bank of a stream is the proprietor of half the land covered 
by the stream; but there is no property in the water. Every proprietor has an equal 
right to use the water which flows in the stream; and, consequently, no proprietor can 
have the right to use the water to the prejudice of any other proprietor. Without the 
consent of the other proprietors who may be affected by his operations, no proprietor can 
either diminish the quantity of water which would otherwise descend to the proprietors 
below, or throw the water back upon the proprietors above. Every proprietor, who 
claims a right either to throw the water back above or to diminish the quantity of water 
which is to descend below, must, in order to maintain his claim, either prove an actual 
grant or license from the proprietors affected by his operations, or must prove an unin- 
terrupted enjoyment of twenty years.” Sir John Leach, (1 Sim, & Stu. 190). Weston w. 
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Land hath also, in its legal signification, an indefinite extent upwards as 
well as downwards.(18) Czjus est solum, ejus estusque ad celum is the maxim 
of the law;(19) upwards, therefore no man may erect any building or the ike 
to overhang another’s land: and downwards, whatever is in a direct fine: 
between the surface of any land and the centre of the earth belongs to 
the owner of the surface;(20) as is every day’s experience in the mining 


Alden, 8 Mass. 136. Buddington v. Bradey, 10 Conn. 213. J 

ut currere solebat [Water ie and eae to run Be ee Ahead ae 
is the language of the law. Though the proprietor may use the water while it aa 
over his land as an incident to the land, he cannot unreasonably detain it or = 
it another direction, and he must return it to its ordinary channel when it leaves 
estate. 3 Kent, 537. Norton v. Valentine, 14 Verm 239. Arnold v. Foot, 12 Wend 
330. ‘Wadworth v. Tillotson, 15 Conn. 366. The water-power to which a riparian owner 
is entitled consists of the fall in the stream when in its natural state, as it passes through 
his land or along the boundary of it; or, in other words, it consists of the differents of 
level between the surface where the stream first touches his land and the surface where 
it leaves it. This natural power is as much the subject of property as is the land itself 
of which it is an accident; and it may, in the same way, be occupied in whole, or in 
part, or not at all, without endangering the right or restricting the mode of its ‘enjoy- 
ment, unless where there has been an actual adverse occupancy or enjoyment for a 
period commensurate with that required by the statute of limitations; and, as to a right 
by prior appropriation, that has regard to the quantum of water withdrawn from a stream 
common to both parties, and not to the quantum of fall. The latter can be augmented 
only by subtracting from the proprietor above, by swelling back on him; or by appro- 
priating a part of the adjoining proprietor’s fall below, by excavating the channel within 
his boundary and carrying out the bottom on a level to some point in the inclined line 
of the natural descent. C. J. Gibson, in McCalmont v. Whitaker, 3 Rawle, 90.— 
SHARSWOOD. 

(18) Boone’s Law of Real Property, sec. 1 (1883). I Barbour’s Rights of Persons and 
Property, 296, 297 (1890). The grant of land co nomine will convey buildings and fences, 
as well as trees and herbage upon, or mines and quarries in, the ground. Thus the road- 
bed, the rails fastened to it, and the buildings at the depots of railroads, are real property. 
I Washburn on Real Property, 4 (5 ed. 1887). 

(1q) [Whoever has the land possesses all the space, upwards as well as downwards, to 
an indefinite extent.] Williamson Real Property, 14 (5 Am.ed. 1879). Boone’s Law 
of Real Property, sec. 1 (1883). Itis clear that this maxim ought not to apply to cases 
of overhanging branches of trees or to walls or other fixtures. The title to the fixture at 
the surface of the land determines that of everything connected with, and which is super- 
incumbent above the surface where the base of the fixture rests. 2 Waterman on Tres- 
pass, 143 n. (1875). Hoffman v. Armstrong, 46 Barb. 337, 339 (N. VY. 1866) and affirmed 
in 48 N. Y. (3 Sickels) 201, 203 (1872). 

Knight v, Indiana Co., and Lightfoot v. Grove (5 Heiskell), Tenn. 478 ( 1871). Boone’s 
Law of Real Property, sec. 6 (1883). Williams on Real Property, 14 (5 Am. ed. 1879). 

(20) The passage in the text requires a little qualification. 

The freehold of customary lands, and lands held by copy of court-roll, is in the lord of 
the manor. In such lands, unless the act be authorized by special custom, (Whitchurch 
v. Holworthy, 19 Ves. 214,S.C. 4 Maul. & Sel. 340,) it is neither lawful for the cus- 
tomary tenant or copyholder to dig and open new mines without the license of the 
lord of the manor, nor for the lord, without the consent of the tenant, to open new mines 
under the lands occupied by such tenant. Bishop of Winchester v. Knight, 1 P. Wms. 
408. And see, as to the latter point, the opinion of two judges against one, in the Lord 
of Rutland v. Greene, 1 Keble, 557, and imfra. The acts which a lord of a manor may 
do by custom, to enable him profitably to work mines, previously opened, under lands 
which are parcel of his manor, must not be unreasonably oppressive upon the occupier 
of the lands, or the custom cannot be maintained. Wilkes v. Broadbent, 1 Wils. 64. 
And the lord of a manor cannot open new mines upon copyhold lands within the manor 
without a special custom or reservation; for the effect might be a disinherison of the 
whole estate of the copyholder. The lord of a manor may be in the same situation with 
respect to mines as with respect to trees, —that is, the property may be in him,—but it 
does not follow that he can enter and take it. The lord must exercise a privilege over 
the copyholder’s estate if during the continuance of the copyhold he works mines under 
it, and a custom or reservation should be shown to authorize such a privilege; but as 
soon as the copyhold is at an end the surface will be the lord’s, as well as the minerals, 
and he will have to work upon nothing but his own property. Grey v. The Duke of 
Northumberland, 13 Ves. 237. 17 Ves. 282; and S. P., at law, under the title of Bourne 
v, Taylor, 10 East, 205, where all the leading cases on the subject are discussed. The 
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countries. So that the word “land’’ includes not only the face of the 
earth, but every thing under it, or over it.(21) And therefore, if a man 
grants all his lands, he grants thereby all his mines of metal and other 

fossils, his woods, his waters, and his houses, as well as his fields 
*19] and meadows. Not but the particular names of the things are *equally 

sufficient to pass them, except in the instance of water; by a grant 
of which, nothing passes but a right of fishing:(g)(22) but the capital 
distinction is this, that by the name of a castle,(23) messuage,(24) 


(g) Co. Litt. 4. 


right to mines may be distinct from the right to the soil. In cases of copyholds, a lord 
may have a right under the soil of the copyholder: but where the soil is in the lord, all 
is resolvable into the ownership of the soil, and a grant of the soil will pass every thing 
under it. Townley v. Gibson, 2 T. R. 705.—CHITTY. E : 

‘‘ Mines of gold and silver, by royal prerogative from time immemorial, have belonged 
to the crown.’’ Williams on Real Property, 14 n. (5 Am. ed. 1879). Therefore, the royal 
patents for lands in New York “‘ never included by implication the royal right to mines. 
By the common law the king had here, as elsewhere in his dominions, mines of gold and 
silver as part his prerogative of coining.’”? Fowler’s History of the Law of Real Prop- 
erty, 48 (1895). : 

2a Seas at all times granted her lands in fee simple. She fixes the boundaries of 
every grant. The grantee and his successors hold upwards as well as downwards. The 
grant includes everything terrestrial above or beneath except one-fifth of the gold and 
silver which were specially reserved in the grants. Painter v. Reece, 2 Pa. 128 (1845). 

(21) Murphy v. Bolger, 60 Vt. 723, 726 (1888). Newell on Ejectment 51 n. (1892). 
“‘T recollect a case where I held that firing a gun loaded with shot into a field was a 
breaking of the close, Would trespass lie for passing through the air in a balloon over 
the land of another?’ Per lord Ellenborough, 1 Stark. 58. In the case of mines, cus- 
tom has in many places made an exception to this rule. See Bainbridge on Mines, ch. 
2. Of course, any portion of the space between the centre of the earth and the sky may 
be severed from the rest and be capable of a distinct ownership. Thus, a man may have 
a several inheritance in the upper story of a house or ina private box at atheatre. 2 
Gal. & D. 435.—SWEET. And minerals are capable of a possession distinct from that of 
the surface, and may form a separate corporeal hereditament and a subject of a distinct 
inheritance. 6 Lawson’s Rights, Remedies and Practice, 3 2683 (1890). % 

(22) Rogers v. Jones, 1 Wend. 255 (N. Y. 1828). Jz ve Seager Hstate, 92 Mich. 194 
(1892). Or the right to wse the water, as in the case of rivers and mill-streams. Twenty 
years’ exclusive enjoyment of the water in any particular manner by the occupier of the 
adjoining lands affords a conclusive presumption of right in the party so enjoying it; and 
he may maintain an action if the water be diverted from its course, so that the quantity he 
has thus been accustomed to enjoy is diminished, although the fishery may not be injured, 
(6 East, 208. 7 East, 195. 1 Wils. 175;) and he may legally enter the land of a person 
who has occasioned a nuisance to a watercourse, to abate it. 2 Smith’s Rep. 9. Com. 
Dig. Pleader. 3 M. 41.—CuiTTy. By the expressions ‘‘waters,’’ ‘‘ watercourses,’ 
“‘rivers,”’ “fishings,’’ etc., the soil is never conveyed. East Haven v. Hemingway, 7 
Conn. 186, 200 (1828). 

(23) By the name of a castle, one or more manors may be conveyed; and, econverso [On 
the other hand,] by the name of a manor, a castle may pass. 1 Inst. 5. 2 inst. 31.— 
CHRISTIAN. : 

‘‘Yand may be parcel of a castle: castle, honor, and the like, are things compound, 
and may comprise messuages, lands, meadows, woods, and such like.’ Hill v. Grange, 
I Plowd. 168, 170.—CHITTY. 

(24) A messuage, in intendment of law, primd facie comprehends land; andit will be 
presumed that a curtilage, at least, belongs thereto. Scholes v,. Hargreaves, 5 T. R. 48. 
Hockley v. Lamb, 1 L. Raym. 726. Scanler v. Johnson, T. Jones, 227. Patrick v. 
Lowre, 2 Brownl. ror. It should be observed, however, that North v. Coe, Vaugh. 253, 
is contra. Rightsof common, and even of several, pasturage, may be appurtenant to a 
messuage, (Potter v. Sir Henry North, 1 Ventr. 390,) or toa cottage, (Emerton v. Selby, 
11, Raym. to15;) and where common is appurtenant, iz right, to a tenement, it goes 
with the inheritance. 1 Bulst. 18. Soa garden may be said to be parcel of a house, 
and by that name will pass ina conveyance. Smith v, Martin, 2 Saund. gor, a.S.C. 3 
Keb. 44. It has also been held that land may pass as pertaining to a house, if it hath 
been occupied therewith for ten or twelve years; for by that time it has gained the name 
of parcel or belonging, and shall pass with the house in a will or lease. Higham v. 
Baker, Cro. Eliz. 16. Wilson v. Armourer, T. Raym. 207. Loftes v. Barker, Palm. 376. 
And by the devise of a messuage, a garden and the curtilage will pass, without saying 
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toft,(25) croft, (26) or the like, nothing else will i 

‘ »@ ; pass, except what falls 
the utmost propriety under the term made use of ; but by ae Nee of eae 
which is xomen generalissimum;(27) every thing terrestrial will pass.(/) 


CHAPTER III. 
OF INCORPOREAL HEREDITAMENTS. 


AN incorporeal hereditament is a right issuing out of a thing corporate 
(whether real or personal) or concerning, or annexed to, or exercisable within 
the same.(a)(1) Itis not the thing corporate itself, which may consist in 
lands, houses, jewels, or the like; but something collateral thereto, as a rent 
issuing out of those lands or houses, or an office relating to those jewels.(2) 
In short, as the logicians speak, corporeal hereditaments are the substance, 
which may be always seen, always handled: incorporeal hereditaments are 
but a sort of accidents, which inhere in and are supported by that substance; 
and may belong or not belong to it, without any visible alteration therein.(3) 
Their existence is merely in idea and abstracted contemplation; though their 
effects and profits may be frequently objects of our bodily senses.(4) And 


(h) Co. Litt. 4, 5, 6. (a) Ibid. 19, 20. 


cum pertinentits. Carden v. Tuck, Cro. Eliz. 89. For this purpose the word messuage 
seems formerly to have been thought more efficacious than the word house. Thomas v. 
Lane, 2 Cha. Ca. 27. S. P. Keilway, 57. But the subtlety of such a distinction has been 
since disapproved. Doe v. Collins, 2 T. R. 502. And when a man departs with a mes- 
suage cum pertinentiis, even by feoffment, or other common-law conveyance, not only 
the buildings, butthe curtilage and garden, (if any there be,) will pass. Bettisworth’s 
case, 2 Rep. 32. Hill v. Grange, 1 Plowd. 170, a.;S. C. Dyer, 130, b. A fortiori, in a 
will, although /azds will not pass under the word appurtenances, taken in its strict tech- 
nical sense, they will pass if it appear that a larger sense was intended to be given to it. 
Buck v. Nurton, 1 Bos. & Pull. 57. Ongley v. Chambers, 1 Bingh. 498. Press v. Parker, 
2 Bingh. 462.—CHITTY. 

(25) When land is built upon, the space occupied by the building changes its name 
into that of amessuage. If the building afterwards falls to decay, yet it shall not have 
the name of land, although there be nothing in substance left but the land, but it shall 
be called a Zoft, whichisa name superior toland andinferior tomessuage. Hill v. Grange, 
1 Plowd. 170.—CHITTY. 

26) Croft is a small enclosure near to the homestead.—CuiITTy. 
27) [The most general namie. ] ‘ 

(1) 1 Washburn on Real Property, 36 (5 ed. 1887). Willard on Real Estate and Con- 
veyancing, 189 (2ed. 1885). 1 Pingrey on Real Property, 25, 101 (1895). In Virginia, 
with the exception of annuities, it would be difficult to imagine any case of an incor}o- 
real hereditament arising out of personalty. 1 Lomax’s Digest of the Laws of Real 
Property, 510 (1839). , : es. 

The plea of right of way raises a question of title in the easement claimed, and ease- 
ments are real estate, at common law. 2 Waterman on Trespass, 445, 479 (1875). 

(2) This shows that the idea was entertained of incorporeal rights annexed to corporeal 
chattels, as well as of those rights which savored only of real estate. 1 Schouler’s Per- 
sonal Property, sect. rr (2 ed. 1884). ‘ ey 

An Act vested certain property in a harbor in commissioners and empowered them to 
levy certain duties on ships entering or leaving the haven, or loading or unloading in the 
toads. These duties were held not an interest in or affecting land. J/# ve Christmas. 
Martin v. Lacon Ch. Div. 332, 339 (Eng. 1886). 

(2) Stewie vacpersoual Property, sect. 11 Be Loe 5 Ballard’s Real Property, 
sect. 521, p. 587 (1893). Pingrey on Real Property, 1or (1595). vib 

ae NRE Rights of Persons and Property, 299 (1890). A condition, the aces of 
which may descend from an ancestor to his heir, 1s an incorporeal hereditament; so also a 
right of reverter can only be regarded as an incorporeal hereditament. The right of a party 
to have the water of a stream or water-course flow to or from his lands or mill over the land 
of another is an incorporeal hereditament. Wyatt v. Irrigation Co., 18 Colo. 307 (1893). 
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indeed, if we would fix a clear notion of an incorporeal hereditament, we 
must be careful not to confound together the profits produced, and the thing, 
or hereditament, which produces them. An annuity, for instance, is an in- 
corporeal hereditament:(5) for though the money, which is the fruit or pro- 
duct of this annuity, is doubtless of a corporeal nature, yet the annuity itself, 
which produces that money, is a thing invisible, has only a mental existence, 

and cannot be delivered over from hand to hand. So tithes, if we 
*21] consider the pro*duce of them, as the tenth sheaf or tenth lamb, 

seem to be completely corporeal; yet they are indeed incorporeal 
hereditaments: for they, being merely a contingent springing right, collat- 
eral to or issuing out of lands, can never be the object of sense: that casual 
share of the annual increase is not, till severed, capable of being shown to the 
eye, nor of being delivered into bodily possession. (6) 

Incorporeal hereditaments are principally of ten sorts; advowsons, tithes, 
commons, ways, offices, dignities, franchises, corodies or pensions, annuities, 
and rents. (7) 

I. Advowson is the right of presentation to a church, or ecclesiastical 
benefice. Advowson, advocatio, signifies 7x clientelam recipere, the taking 
into protection; and therefore is synonymous with patronage, patronatus: and 
he who has the right of advowson is called the patron of the church. For, 
when lords of manors first built churches on their own demesnes, and ap- 
pointed the tithes of those manors to be paid to the officiating ministers, 
which before were given to theclergy in common, (from whence, as was 
formerly mentioned,(4) arose the division of parishes,) the lord, who thus 
built a church, and endowed it with glebe or land, had of common right a 
power annexed of nominating such minister as he pleased (provided he were 
canonically qualified) to officiate in that church, of which he was the founder, 
endower, maintainer, or, in one word, the patron.(c)(8) 

This instance of an advowson will completely illustrate the nature of an 
incorporeal hereditament. It is not itself the bodily possession of the church 
and its appendages: but it isa right to give some other man a title to such 


tc Book i. page 112. ‘ A appears also to have been allowed in the Roman 
€) This original of thejus patronatus, [The right empire. Nov. 26, z.12,¢.2. Nov. 118, c. 23. 
of patronage] by building and endowing the church, 


(5) Of course, our author meant to speak of an annuity granted to a man and his heirs, 
not of an annuity for life, which in no sense of the word can be called an heredtiament. 
The word is no doubt often inserted in grants for life or years; but then it is only with 
poe: to some subject which is matter of inheritance. Smith v. Tindal, rr Mod. go. 
—CHITTY. 

(6) Goodeve’s Modern Law of Real Property, 325 (189%). Wadsworth v. Buffalo Hy- 
draulic Assn., 15 Barb. 83, 91 (N. Y. 1853). West River Bridge Co. v. Dix, 6 How. 507 (U. 
$. 1847) in Myers on Vested Rights, 522 (1891). 

(7) Dove v. Dove, 18 U. C. C. P. 424, 429 (1868). Boone’s Law of Real Property, sect. 
2 (1883). 1 Pingrey on Real Property, ror (1815). 1 Lomax’s Digest of the Laws of Real 
Property, 511 (1839).. Of these, commons, easements, rents and franchises pertain to the 
United States. The others do not now, if they ever did, exist here. Tiedeman on Real 
Property, sect. 588 (2 ed. 1892). Commons, as understood in England, are not known to 
the American law as things of which an estate can be predicated, and annuities are but 
claims of a personal nature. 2 Washburn on Real Property, 284 (5 ed. 1887). 

In the United States there are no advowsons, titles, dignities, nor corodies, commons 
are rare, Offices rare or unknown, and annuities have no necessary connection with land. 
But there are other incorporeal hereditaments not named in the list, as remainders and 
reversions, dependent on a particular estate of freehold, easements of light, air and the 
like, and equities of redemption. 1 Pingrey on Real Property, 25, 26 ( 1895). 

(8) Turpin v. Locket, 6 Call, 113, 131 (Va. 1804). An adyvowson is, in fact, but a mere 
ee * fee poHnedes toa eee which cannot be legally sold to the intended 

cumbent. rustees of Dartmout ollege v. Wo 
Myers on Vested Rights, 522 (1891). : iain nino ne SSA): 
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bodily possession. ‘The advowson is the object of neither the sight, nor the 
touch; and yet it perpetually exists in the mind’s eye, and in contemplation 
‘of law. It cannot be delivered from man to man by any visible bodily 
transfer, nor can corporeal possession be *had of it. If the patron = [**22 
takes corporeal possession of the church, the churchyard, the glebe 
or the like, he intrudes on another man’s property; for to the th 
[eS Senne c ; fo se the parson 
exclusive right. The patronage can therefore be only conveyed by 
operation of law, by verbal grant,(9) either oral or written, which is a kind 
of invisible mental transfer: and being so vested it lies dormant and unno- 
ticed, till occasion calls it forth: when it produces a visible corporeal 
fruit, by entitling some clerk, whom the patron shall please to nominate 
to enter, and receive bodily possession of the lands and tenements of the 
church. 

Advowsons are either advowsons appendant, or advowsons in gross. Lords 
of manors being originally the only founders, and ‘of course the only patrons 
of churches, (@) the right of patronage or presentation, so long as it con- 
tinues annexed to the possession of the manor, as some have done from the 
foundation of the church to this day, is called an advowson appendant:(e) 
and it will pass, or be conveyed, together with the manor, as incident and 
appendant thereto, by a grant of the manor only, without adding any other 
words.(f/)(10) But where the property of the advowson has been once sep- 
arated from the property of the manor by legal conveyance, (11) it is called 
an advowson in gross, or at large, and never can be appendant any more; 
but it is for the future annexed to the person of its owner, and not to his 
manor or his lands. ( ¢°) 

Advowsons are also either presentative, collative, or donative: (h) an advow- 
son presentative is where the patron hath a right of presentation to the bishop 
or ordinary, and moreover to demand of him to institute his clerk, if he finds 


(d) Co. Litt. 199. g) Ibid. 120. 
10 Tbid. 121. fg} Ibid. 
f) Ibid. 307. 


(9) The late learned Vinerian professor, Mr. Wooddeson, has taken notice of this 
inaccuracy, and has observed that ‘‘advowsons, merely as such, [2. e., in gross, ] could 
never, in any age of the English law, pass by oral grant without deed.”? 2 Woodd. 64. 
Lord Coke says expressly that ‘‘grant is properly of things incorporeal, which cannot 
pass without deed.’”’ 1 Inst. 9. But before the Statute of Frauds, 29 Car. II. c. 3, any 
freehold interest in corporeal hereditaments might have passed by a verbal feoffment, 
accompanied with livery of seisin. Litt. 459. And by sucha verbal grant of a manor, 
Mr. Wooddeson justly observes, before the Statute, an advowson appendant to it might 
have been conveyed. But he who has an advowson or a right of patronage in fee may 
by deed transfer every species of interest out of it,—viz., in fee, in tail, for life, for years, 
—or may grant one or more presentations. CHRISTIAN. 

(10) Goodeve’s Modern Law of Real Property, 344 (1891). 

(11) For instance, if the manor to which an advowson is appendant be conveyed 
away in fee simple, excepting the advowson, or, vice versa, if the advowson be conveyed 
away without the manor to which it was appendant, the advowson becomes in gvoss. 
Fulmerston v. Stuard, Dyer, 103, b. If, upon partition between two coparceners, a 
manor be allotted to one, and an advowson appendant thereto to another, the advowson 
becomes, for a time at least, severed from the manor; but if, by the death of one copar- 
cener, without issue, the two estates become reunited by law, the advowson which was 
once severed is now appendant again. Sir Moyle Finch’s case, 6 Rep. 64, b. Hartop v. 
Dalby, Hetley, 14. The dictum in the text, therefore, which intimates that an advowson 
which once becomes in gross can never again be appendant, must be qualified. See 
Gibson’s Codex, 757. And our author could not mean that a temporary severance, by 
a lease for life or years of a manor, with the exception of an appendant advowson, will 
have the effect of totally destroying its appendant qualities: the contrary doctrine has 
been established. Hartox v. Cock, Hutt. 89, Jenk. Cent. 310, pl. 9I. And where 
several parties have a right to nominate and present to a church in turns, the advowson 
may be appendant for one turn, and 7 gross for another. Illisfield case, Dyer, 259, a. 


pl. 19.—CHITTY. 
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him canonically qualified; and this is the most usual advowson.(12) An 
advowson collative is where the bishop and patron are one and the same 

person; in which case the bishop cannot present to himself; but he 
*23] does, by the one act of collation, or conferring the benefice, the whole 

that is done in common cases, by both presentation and institution.(13) 
An advowson donative is when the king, or any subject by his license, doth 
found a church or chapel, and ordains that it shall be merely in the gift or 
disposal of the patron; subject to his visitation only, and not to that of the 
ordinary; and vested absolutely in the clerk by the patron’s deed of dona- 
tion, without presentation, institution, or induction.(7) This is said to have 

(2) Co, Litt, 344. 


(12) The right of presentation is the right to offer a clerk to the bishop, to be instituted 
toachurch. Co. Litt. 120, a.. 3 Cruise, 3. All persons seised in fee, in tail, or for life, 
or possessed for a term of years of a manor to which an advowson is appendant, or of 
an advowson 7” gross, may present to a church when vacant. Although this is a right 
considered of great value, as a provision for relations, a pledge of friendship; or, what is 
its true use and object, the reward of learning and virtue, yet the possession of it never 
can yield any lucrative benefit to the owner, as the law has provided that the exercise 
of this right must be perfectly gratuitous. The advowson itself is valuable and salable, 
but not the presentation when the living is void. 1 Leon. 205. Dartmouth College v. 
Woodward, 4 Wheaton (U. S.) 518, 697 (1819), in Meyers on Vested Rights, 527 (1891). 
Therefore, the mortgagor shall present when the church is vacant, though the advowson 
alone is mortgaged in fee, for the mortgagee could derive no advantage from the 
presentation in reduction of his debt. 3 Atk. 599. Mirehouse, Adv. 150, 151. So, 
though the assignees of a bankrupt may sell the advowson, yet, if the church be void at. 
the time of the sale, the bankrupt himself must present the clerk, (Mirehouse, 156;) and 
if an advowson is sold when the church is void, the grantee cannot have the benefit of 
the next presentation; and it has been doubted whether the whole grant is not void, 
(Cro. Eliz. 811. 3 Burr. 1510. Bla. Rep. 492, 1054. Amb. 268;) though probably there 
would be no objection to the grant of an advowson, though the church is vacant, if the 
next presentation be expressly reserved by the grantor, especially as it has been decided 
that a conveyance of an advowson, though it may be void for the next presentation, yet 
may be good for the remaining interest, when it can be fairly separated from the 
objectionable part. 5 Taunt. 727. 1 Marsh. 292. An advowson in fee zz gross is assets in 
the hands of the heir, (3 Bro. P. C. 556;) but it is not extendible under an elegit, because 
a moiety cannot be set out, nor can it be valued at any certain rent towards payment of 
the debt. Gilb. Exec. 39. 2 Saund. 63, f. 

He who has an advowson or right of patronage in fee may, by deed, transfer every 

species of interest out of it, viz., in fee, in tail, for life, for years, or may grant one or 
more presentations. The right of presentation descends by course of inheritance from 
heir to heir, as lands and tenements, unless the church become vacant in the lifetime 
of the person seised of the advowson in fee, when the void turn, being then a chattel, 
goes to the executor, unless it be a donative benefice, and in that case the right of dona- 
tion descends to theheir. 2 Wils. 150. If, however, the patron presents and dies before 
his clerk is admitted, and his executor presents another, both these presentments are 
good, and the bishop may receive which of the clerks he pleases. Co. Litt. 388, a. Burn 
E. L. tit. Advowson. Mirehouse on Advowsons, 139, where see in general the right of 
presentation. See further as to presentation by joint-tenants and tenants in common 
2 Saund. 116,b. Where the same person is patron and incumbent, and dies, his heir 
is to present, (3 Lev. 47. 3 Buls. 47;) but such patron and incumbent may devise the 
presentation. I Lev. 205. 2 Roll. Rep. 214. 6 Cruise, Dig. 21. Mirehouse, 70. But 
as we have seen, an advowson iz gross will not pass by the word ‘‘lands”’ in a will, 
though it will be comprehended under the terms “tenements” and “ hereditaments.” 
Ante, 16, n. 2. : 
_ The remedy for the infraction of the right of presentation isan action of guare impedit 
in which, although we have seen that no profit can be taken for presenting the clerk, 
yet the patron, whose right of patronage is injuriously disturbed, recovers two years’ 
value of the church if the turn of presentation is lost. 3 Cruise, 17,18. The particulars 
of the action of guare impedit will be considered, post, 3 book, 242 to 253. When the 
bishop refuses without good cause, or unduly delays, to admit and institute a clerk, he 
may have his remedy against the bishop in the ecclesiastical court. 3 Cruise, 17. As to 
any remedy for the clerk at law, see 13 East, 419. 15 East, 117.—CuHrrty. 

(13) Of the collative church the bishop is patron, because he is guast the founder of 
that, having built it himself, or been principally instrumental in procuring it to be built 
or applied to the purpose of religion. Godwin v. Lunan, 1 Jeff. (Va.) 96 (99) 1771. 7 
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been anciently the only way of conferring ecclesiastical 1 i 

the method of institution by the bishop not being anny Ree ce ; 
the time of Archbishop Becket in the reign of Henry Il.(2) And cio 
though Pope Alexander III.(7) in a letter to Becket severely inveighs 
against a prava consuetudo,(14) as he calls it, of investiture conferred by the 
patron only, this however shows what was then the common usage. Others 
contend that the claim of the bishops to institution is as old as the first plant- 
ing of Christianity in this island; and in proof of it they allege a letter from 
the English nobility to the pope in the reign of Henry the Third, recorded 
by Matthew Paris,(#z) which speaks of presentation to the bishop as a thing 
immemorial. The truth seems to be, that, where the benefice was to be 
conferred on a mere lay man, he was first presented to the bishop, in order to 
receive ordination, who was at liberty to examine and refuse him: but where 
the clerk was already in orders, the living was usually vested in him by the 
sole donation of the patron; till about the middle of the twelfth century 

when the pope and his bishops endeavored to introduce a kind of feodal 
dominion over ecclesiastical benefices, and, in consequence of that, began to 
claim and exercise the right of institution universally as a species of spiritual 
investiture. 

However this may be, if, as the law now stands, the true patron once waives 
this privilege of donation, and presents to the bishop, and his clerk is 
admitted and instituted, the ad*vowson is now become forever pre- [*24 
sentative, and shall never be donative any more.(z) For these excep- 
tions to general rules, and common right, are ever looked upon by the law in 
an unfavorable view, and construed as strictly as possible. If therefore the 
patron, in whom such peculiar right resides, does once give up that right, 
the law, which loves uniformity, will interpret it to be done with an inten- 
tion of giving it up forever; and will therefore reduce it to the standard of 
other ecclesiastical livings.(15) 

II. A second species of incorporeal hereditaments is that of tithes; which 
are defined to be the tenth part of the increase, yearly arising and renewing 
from the profits of lands, the stock upon lands, and the personal industry of 
the inhabitants:(16) the first species being usually called predial, as of corn, 


(k) Seld. Tith. ce. 12, 22. (m) A.D. 1239, 
(2) Decretal, 1. 3, t. 7, ¢. 3. (n) Co. Litt. 344. Cro. Jac. 63. 


14) [An erroneous practice. ] 

15) The contrary is held by a later authority than the authorities referred to by the 
learned judge; in which it was declared that, although a presentation may destroy an 
impropriation, yet it cannot destroy a donative, because the creation thereof is by letters- 
patent. 2Salk.541—CHRISTIAN. 3 Salk. 140. Mirehouse, 26. It may here be observed, 
that when an incumbent is made a bishop, the right of presentation in that case is in the 
king, and is called a prerogative presentation; the law concerning which was doubted in 
Car. II.’s time, but in the time of king William it was finally determined in favor of the 
crown. 2 Bla. R. 770.—CHITTY. 

Advowsons do not exist in the United States. The first amendment to the constitution 
provides that ‘‘ Congress shall make no law respecting an establishment of religion.’’ 
Nor is there any provision for the establishment of religion in any of the States. The 
policy of this country is religious freedom; and asa rule pastors and other church officials 
are chosen by the congregations. 

(16) The definition proposed in the text is not strictly accurate. The faulty part of the 
definition seems to be the supposition that tithe consists, in all cases, of the tenth part of 
the increase yearly arising and renewing. This is not correct, even as to predial tithes, 
universally; and to mixed and personal tithes it does not at all apply. See the 4th ch. 
of Toller on Tithes. : 

Wood is one of the instances to show that predial tithe may be payable in respect of 
an article of which the renewal is not annual. Sz/va cedua is tithable when it is felled; 
and between the falls several years commonly (and a great many years not unfrequently) 
intervene. Page v. Wilson, 2 Jac. & Walk. 523. Walton wv. Tryon, 1 Dick. 245. Chi- 
chester v. Sheldon, Turn. & Russ. 249,—CHITTY. 
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grass, hops, and wood:(0) the second mdxed, as of wool, milk, pigs, etc.,(f) 
consisting of natural products, but nurtured and preserved in part by the 
care of man; and of these the tenth must be paid in gross; the third ersonal, 
as of manual occupations, trades, fisheries, and the like; and of these only 
the tenth part of the clear gains and profits is due.(¢)(17) : 

It is not to be expected from the nature of these general commentaries, 
that I should particularly specify what things are tithable, and what not; the 
time when, or the manner and proportion in which, tithes are usually due. 
For this I must refer to such authors as have treated the matter in detail: 
and shall only observe, that, in general, tithes are to be paid for every thing 
that yields an annual increase, as corn, hay, fruit, cattle, poultry, and the 
like; but not for any thing that is of the substance of the earth, or is not of 
annual increase, as stone, lime, chalk, and the like; nor for creatures that are 
of a wild nature, or /ere nature, as deer, hawks, etc., whose increase, so as 

to profit the owner, is not annual, but casual. (7) It will rather be 
*25] our business to consider, 1. The original of the right *of tithes. 2. 

In whom that right at present subsists. 3. Who may be discharged, 
either totally or in part, from paying them. 

1. As to their original, I will not put the title of the clergy to tithes upon 
any divine right; though such a right certainly commenced, and I believe as 
certainly ceased, with the Jewish theocracy. Yet an honorable and compe- 
tent maintenance for the ministers of the gospel is, undoubtedly, jure 
divino,(18) whatever the particular mode of that maintenance may be. For, 
besides the positive precepts of the New Testament, natural reason will tell 
us, that an order of men, who are separated from the world, and excluded 
from other lucrative professions, for the sake of the rest of mankind, have a 
right to be furnished with the necessaries, conveniences, and moderate enjoy- 
ments of life, at their expense for whose benefit they forego the usual means 
of providing them. Accordingly all municipal laws have provided a liberal 
and decent maintenance for their national priests or clergy: ours in particular 
have established this of tithes, probably in imitation of the Jewish law: and 
perhaps, considering the degenerate state of the world in general, it may be 
more beneficial to the English clergy to found their title on the law of the 
land, than upon any divine right whatsoever, unacknowledged and unsup- 
ported by temporal sanctions.(19) 


(0) 1 Roll. Abr. 635. 2 Inst. 649. (a) 1 Roll. Abr. 656. 
(p) Ibid. r) 2 Inst. 651. 


(17) The distinction between predial and mixed tithe is that predial tithes (so called 
from predium, a farm) are those which arise immediately from the soil, either with or 
without the intervention of human industry. Those are mixed which arise immediately 
through the increase or other produce of animals, which receive their nutriment from 
the earth and its fruits. Therefore agistment is a predial tithe, though, as it is incapable 
of being set out in kind, it is not within the statute, 2 and 3 Ed. VI. c. 23, per Macdon- 
ald, Ch. B. 3 Anstr. 763. Personal tithesare so termed because they arise entirely from 
the personal industry of man. Mirehouse, I and 2. These personal tithes are not at 
present paid anywhere, except for fish caught in the sea, (Bunb. Rep. 256. 37. R. 385,) 
and for corn-mills. Mirehouse, 93 to tor. Tithe is not payable of common right of 
things fere nature, as of deer in a park, or rabbits in a warren, or a decoy in lands of 
owner, but by special custom may be due. Com. Dig. Dismes, H. 4,16. Owen, 34 Gwm. 
Pins, (Gite, (Cabs GeO, 18) leselels Zio 

In addition to this triple distinction, all tithes have been otherwise divided into two 
classes, gveat or small; the former, in general, comprehending the tithes of corn, peas 
and beans, hay, and wood; the latter, all other predial, together with all personal and 
mixed, tithes. Tithes are great or small, according to the nature of the things which 
yield the tithe, without reference to the quantity.—CuIrry. 

(18) [By divine right. ] 

(19) The argument that tithes may be taken to be part of the rent which the farmer 
pays for his land is more plausible than sound; for the sum which he pays to his landlord 
under that name is certain, while the amount which he pays to the clergyman increases 
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_ We cannot precisely ascertain the time when tithes were first introduced 
into this country. Possibly they were contemporary with the planting of 
Christianity among the Saxons, by Augustin the monk, about the end of th 
sixth century. But the first mention of them, which I have met with in ; 
written English law, is in a constitutional decree, made in a synod held meee 
786,(s) wherein the payment of tithes in general is strongly enjoined This 
canon, or decree, which at first bound not the laity, was effectually confirmed 
by two kingdoms of the heptarchy, in their parliamentary conventions 
of estates, respectively consisting of the kings of Mercia* and North- [26 
umberland, the bishops, dukes, senators, and people; which was a 
very few years later than the time that Charlemagne established the payment 
of them in(¢) France, and made that famous division of them into four parts; 
one to maintain the edifice of the church, the second to support the poor the 
third the bishop, and the fourth the parochial clergy.(z)(20) 

The next authentic mention of them is in the fedus Edwardi et Guthruni: 
or the laws agreed upon between king Guthrun, the Dane, and Alfred 
and his son Edward the elder, successive kings of England, about the year 
goo. This was a kind of treaty between those monarchs, which may be 
found at large in the Anglo-Saxon laws:(w) wherein it was necessary, as 
Guthrun was a pagan, to provide for the subsistence of the Christian clergy 
under his dominion; and accordingly, we find(x) the payment of tithes not 
only enjoined, but a penalty added upon non-observance: which law is 
seconded by the laws of Athelstan,(yv) about the year 930. And this is as 
much as can certainly be traced out with regard to their legal original. 

2. We are next to consider the persons to whom they are due.(21) And 
upon their first introduction, (as hath formerly been observed, )(z) though 


s) Seld. ec. 8, 22. w) Wilkins, page 51. 
t) A. D. 778. x) Cap. 6. tied 
wu) Book i. ch. 11. Seld. c. 6,37. Sp. of Laws, y) Cap. 1. 

Desh er t2: (z) Book i. Introd. 3 4. 


with the increase of his harvests, though that has been effected by an increased expen- 
diture both of money and labor. It seems hard, therefore, that he should be stripped of 
one-tenth of the results of his superior husbandry in addition to the tenth of the produce 
of his farm by the ordinary course of cultivation. In the case of personal tithes, only a 
tenth of the clear profit is payable after deducting all expenses. 3 Anstr. 915. Mire- 
house, 108... Why, therefore, should the tenth of the produce of lands be allowed with- 
out any deduction for expenses? ‘The policy of a system which gives rise to jealousies, 
distrusts, and quarrels between the people and their spiritual guides is at best question- 
able; and the true friends of the church must be anxious for those changes becoming 
general which have prevented the recurrence of those evils wherever they have been 
introduced. Accordingly, the courts and juries look with favor upon, and endeavor to 
support, compositions, ancient payments, and moduses.—CHITTY. 

(20) With respect to the quadripartite division of tithes mentioned in the text, Toller 
(p. 6) thinks it was not only more ancient than the law of Charlemagne upon the subject, 
but also conformable to some very old canon or usage. He draws this inference, reason- 
ably enough, from the answer returned to Augustin, who, when he inquired of the pope 
as to the bishop’s portion of the oblations of the faithful, was told that the custom was 
generally to make such a division as that alluded to,—a division which has very long 
been disregarded. With the exception of the chancel, which the rector is still bound 
to repair, no part of the tithes is at the present day applicable to the maintenance of the 
church. The guantum devoted to the poor depends entirely upon the voluntary charity 
of the incumbent; and the bishop no longer looks for the due support of his rank to a 
participation in the tithes paid to the parochial clergy.—CHITTY. 

(21) The vector is prima facie entitled to all the tithes of the parish, small as well as 
great; and the vicar in order to take any part of them from him, must either produce an 
endowment or give such evidence of usage as presupposes an endowment, since courts 
will not presume any thing in favor of the vicar against the rector. 2 Rielly, ay, BO WES 
Sen. 511. Yelverton, 86. 3 Atk. 497. Mirehouse ou. Tithes, 11. Where an endowment 
does not extend to the tithe in question, a subsequent more extensive endowment may 
be presumed from usage, (Hardr. 328. 2 Buls. 27, 1 Price, 13. 2 Price, 250, 284, 329. 
9 Price, 231;) and forty years’ usage is sufficient to afford presumption of a subsequent 
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every man was obliged to pay tithes in general, yet he might give them to 
what priests he pleased ;(@) which were called avbztvary consecrations of tithes; 
or he might pay them into the hands of the bishop, who distributed among 
his diocesan clergy the revenues of the church, which were then in common. (0) 
But, when dioceses were divided into parishes, the tithes of each parish were 
allotted to its own particular minister; first, by common consent, or the 
appointment of lords of manors, and afterwards by the written law of the 
land.(¢ 
*27 | oe arbitrary consecrations of tithes took place again after- 
wards, and became in general use till the time of king John;(d) which 
was probably owing to the intrigues of the regular clergy, or monks of the 
Benedictine and other rules, under archbishop Dunstan and his successors, 
who endeavored to wean the people from paying their dues to the secular or 
parochial clergy, (a much more valuable set of men than themselves, ) and 
were then in hopes to have drawn, by sanctimonious pretences to extraordi- 
nary purity of life, all ecclesiastical profits to the coffers of their own societies. 
And this will naturally enough account for the number and riches of the 
monasteries and religious houses which were founded in those days, and which 
were frequently endowed with tithes.(22) For a layman, who was obliged 
to pay his tithes somewhere, might think it good policy to erect an abbey, 
and there pay them to his own monks, or grant them to some abbey already 
erected: since, for this dotation, which really cost the patron little or nothing, 
he might, according to the superstition of the times, have masses forever sung 
for his soul. But, in process of years, the income of the poor laborious. 
parish priests being scandalously reduced by these arbitrary consecrations of 
tithes, it was remedied by pope Innocent(e) the Third, about the year 1200, 
in a decretal epistle, sent to the archbishop of Canterbury, and dated from 
the palace of Lateran; which has occasioned Sir Henry Hobart and others to 
mistake it for a decree of the council of Lateran held a. D. 1179, which only 
prohibited what was called the infeodation of tithes, or their being granted 
to mere laymen;(/) whereas this letter of pope Innocent to the archbishop 
enjoined the payment of tithes to the parsons of the respective parishes where 
every man inhabited, agreeable to what was afterwards directed by the same 
pope in other countries.(g) This epistle, says Sir Edward Coke,(Z) bound 
not the lay subjects of this realm: but, being reasonable and just, (and, 
*28] he might have *added, being correspondent to the ancient law,) it was 
allowed of, and so became /ex ferre.(23) ‘This put an effectual stop to all 
the arbitrary consecrations of tithes; except some footsteps which still continue 
in those portions of tithes which the parson of one parish hath, though rarely, 
a right to claim in another: for it is now universally held,(z) that tithes. 
are due, of common right, to the parson of the parish, unless there be a 
special exemption. This parson of the parish, we have formerly seen,() 
may be either the actual incumbent, or else the appropriator of the benefice: 
appropriations being a method of endowing monasteries, which seems to have 
a) Inst. 646, Hob. 296. 


b) Seld..c. 9, 24 


(f) Decretal, l. 8, t. 30, ¢. 19. 
. id: ¢: 2; 6. 
c) LL. Edgar.c.1and2. Canut. ¢. 11. t 


) Ibid 

) 2 Inst. 641. 

i) Regist. 46. Hob. 296. 
k) Book i. p. 885. 


ar 

g 

A 
) Seld. e. 11. 

€) Opera Innocent. ITI. tom. 2, page 452. 


endowment, (4 Price, 198. 2 Price, 450;) and perhaps thirty or twenty years would 
suffice. Gwil. 648. Bunb. 144. 9 Price, 231. 2 Bar. &C. 54. Mirehouse on T. 15, 17. 
In general, a cwrate has no claim to the tithes of a parish. Mirehouse on T. 20. 
Portions of tithes may be vested in a person who is neither rector nor vicar, by grant 
before the restraining statutes, and which may be evidenced by long possession. Degge 
c. e ‘ch I ae ee Gwil. 1513.—CHITTry. ; 
22 urton v. Frewen, 2 Law. Rep. Eq. Cas. 634, 651 (Eng. 1866). 
(23) [The law of the land.] pa SOS ae 
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been devised by the regular clergy, by way of substitution to arbitrary conse- 
crations of tithes.(/) 

3. We observed that tithes are due to the parson of common right, unless 
by special exemption; let us therefore see, thirdly, who may be exempted 
from the payment of tithes, and how lands, and their occupiers, may be 
exempted or discharged from the payment of tithes, either in part or totally; 
first, by a real composition; or, secondly, by custom or prescription. 

First, @ real composition is(24) when an agreement is made between the 
owner of the lands and the parson or vicar, with the consent of the ordinary 
and the patron, that such lands shall for the future be discharged from pay- 
ment of tithes, by reason of some land or other real recompense given to the 
parson in lieu and satisfaction thereof.(m) This was permitted by law, 
because is was supposed that the clergy would be no losers by such composi- 
tion; since the consent of the ordinary, whose duty it is to take care of the 
church in general, and of the patron, whose interest it is to protect that 
particular church, were both made necessary to render the composition 
effectual: and hence have arisen all such compositions as exist at this day 
by force of the common law. But experience showing that even this 
caution was ineffectual, and *the possessions of the church being, by [*29, 
this and other means, every day diminished, the disabling statute, ne 
Eliz. c. 10, was made; which prevents, among other spiritual persons, all parsons. 
and vicars from making any conveyances of the estates of their churches, 
other than for three lives, or twenty-one years. So that now, by virtue of 


(1) In extraparochial places the king, by his royal i, pp. 118, 284. F 
prerogative, has a right to all the tithes. See book m) 2 Inst. 490. Regist. 38. 18 Rep. 40. 


(24) As to veal compositions in general, see Mirehouse, 157. In order to establish it: 
in evidence, the deed itself, executed between the commencement of the reign of 
Richard the First and the 13 Eliz., must be produced, or such evidence from whence, 
independent of mere usage, it may be inferred that the deed once existed; for otherwise 
every bad modus might be turned into a good composition, 3 Bro. Rep. 217. 2 Anst. 
372. Wightw. 324. 1 Daniel’s Rep. 10. 1Price, 253. Gwil. 587. Without such evi- 
dence of a deed, a composition realcannot be proved by reputation, though corrobora- 
tory evidence of non-payment of tithes and a deed creating a composition real will not 
be presumed from payment for two hundred years of asum of 20/. in lieu of tithes. 4 
Mad. 140. 2 Bos. & P. 206. Mirehouse, 166, 7, 159; but sec 5 Ves. Jr. 187. aay 

With respect to compositions entered into between the tithe-owner and any parishioner 
for the latter to retain the tithes of his own estate, they are clearly legal and binding on. 
the parties; and it has been decided that they are analogous to tenancies from year to 
year between landlord and tenant; and if they are paid without or beyond an agreement 
for a specific time, they cannot be put an end to without half a year’s notice, expiring at 
the time of the year from which the composition commenced; and the parishioner may 
avail himself of the defect of notice at the same time that he controverts the right of the 
incumbent to receive tithes in kind,—an objection not permitted to a tenant who denies 
the right of the landlord. 2 Rayner on T. 992. 2 Bro. 161. 1 Bos, & Pul. 458. And 
this doctrine was confirmed in 12 East, 83, where it was also decided that the notice must 
be unequivocal. A parishioner who has compounded with the parson one year for his 
tithes, and has not determined the composition, cannot set up as a defence to an action 
for the next year’s composition-money that the plaintiff is s¢monzacus. 6 aunts eg ame 
Marsh, 38. If the occupier disclaim any liability to pay tithes at all, and deny the par- 
son’s title, this dispenses with the necessity for a notice to determine the COB Dee T 
Brod. & B. 4. 3B. Moore, 216, S. C. See the form of notice, Tidd’s Forms, ch. xlvi. 5; 
and, if the time be uncertain, see id.s. 3. In case of death of the incumbent who has: 


agreed to the composition, the successor is entitled to tithe in kind; and there is no ap- 


i nt of the composition-money under the 11 Geo. II. c. 19; but if the successor 
ee receive the Bone Eavacat (lercon, he will be entitled to an ee 
10 East, 269. 8 Ves. 308. 2 Ves. & B. 334. Bunb. 294. Price v. Lytton, eee eee. 
m. of rolls, H. T. 1818. By agreeing to a composition, a rector loses his remedy on. ee 
land and on the statute Edward VI., and has only a personal action for the arrears o ee 
composition. 4 Mad. 177. These compositions are urely personal; and, in rece of a 
change in the occupation of the land, the fresh occupier will be liable to set out tithe im 


kind. 2 Chitty’s Rep. 405.—CHITTY. 
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this statute, no real composition made since the 13 Eliz. is good for any longer 
term than three lives, or twenty-one years, though made by consent of the 
patron and ordinary: which has indeed effectually demolished this kind of 
traffic, such compositions being now rarely heard of, unless by authority of 
parliament. << ae 

Secondly, a discharge by custom or prescription, is where time out of mind 
such persons or such lands have been, either partially or totally, discharged 
from the payment of tithes. And this immemorial usage is binding upon all 
parties; as it is in its nature an evidence of universal consent and acqui- 
escence, and with reason supposes a real composition to have been formerly 
made. ‘This custom or prescription is either de modo decimandz,(25) or de 
non decimando.(26) 

A modus decimandi, commonly called by the simple name of a modus only, 
is where there is by custom a particular manner of tithing allowed, different 
from the general law of taking tithes in kind, which are the actual tenth part 
of the annual increase. ‘This is sometimes a pecuniary compensation, as 
two-pence an acre for the tithe of land: sometimes it is a compensation in 
work and labor, as that the parson shall have only the twelfth cock of hay, 
and not the tenth, in consideration of the owner’s making it for him: some- 
times, in lieu of a large quantity of crude or imperfect tithe, the parson shall 
have a less quantity, when arrived to greater maturity, as a couple of fowls 
in lieu of tithe eggs, and the like. Any means, in short, whereby the 
general law of tithing is altered, and a new method of taking them is intro- 

duced, is called a modus decimandi, or special manner of tithing. 
*30 | *To make a good and sufficient modus, the following rules must be 

observed. 1. It must be certain and invariable,(m) for payment of 
-different sums will prove it to be no modus, that is, no original real composi- 
tion; because that must have been one and the same from its first original to 
the present time. 2. The thing given in lieu of tithes must be beneficial to 
the farson, and not for the emolument of third persons only;(0) thus a modus 
‘to repair the church in lieu of tithes is not good, because that is an advantage 
to the parish only; but to repair the chancel is a good modus, for that is an 
advantage to the parson. 3. It must be something diferent from the thing 
compounded for;(f) one load of hay, in lieu of a// tithe hay, is no good 
modus, for no parson would dona fide make a composition to receive less 
than his due in the same species of tithe; and therefore the law will not sup- 
pose it possible for such composition to have existed. 4. One cannot be dis- 
charged from payment of one species of tithe by paying a modus for 
another.(g) ‘Thus a modus of 1d. for every milch cow will discharge the tithe 
of mich kine, but not of darren cattle; for tithe is, of common right, due for 
both, and therefore a modws for one shall never be a discharge for the other. 
5. The recompense must be in its nature as durable as the tithes discharged 
by it; that is, an inheritance certain:(7) and therefore a modus that every 
tnhabttant of a house shall pay 4d. a year, in lieu of the owner’s tithes, is no 
good modus; for possibly the house may not be inhabited, and then the 
recompense will be lost. 6. The modus must not be too large, which is 
called a rank modus. as if the real value of the tithes be 6o/. per annum, and 
a modus is suggested of 4o/., this modus will not be established: though one 
of 4os. might have been valid.(s) Indeed, properly speaking, the doctrine of 


n) 1 Keb. 602. Cro. Eliz. 486. 7 
( 1 Roll. Abr. 649. (3) 2 P Wms. rs Ear Sa 
p) 1 Lev. 179. ta 11 Mod. 60. 


(25) [Of a particular manner of tithing. ] 
(26) [Of an exemption from tithes. ] 


496 


CHAP. 3] OF THINGS 


vankness in a modus is a mere rule of evidence, drawn from the im ility 
of the fact, and not a rule of law.(¢) For, in these cases of ere 
customary moduses, it 1S supposed that an original real composition was 
anciently made; which being lost by length of time, the immemorial usage 
is admitted as evidence to show that it once did exist, and that from aes 

thence *such usage was derived. Now, time of memory hath been [*3r 
long ago ascertained by the law to commence from the beginning of the ; 

reign of Richard the First;(z)(27) and any custom may be destroyed by 
evidence of non-existence in any part of the long period from that time to the 
present;(28) wherefore, as this real composition is supposed to have been an 
equitable contract, or the full value of the tithes, at the time of making it, if 
the modus set up is so rank and large, as that it beyond dispute exceeds the 
value of the tithes in the time of Richard the First, this modus is (in point of 
evidence) felo de se, and destroys itself.(29) For, as it would be destroyed 
by any direct evidence to prove its non-existence at any time since that era 

so also it is destroyed by carrying in itself this internal evidence of a much 
later original.(30)(31) 

_A prescription de non decimando is a claim to be entirely discharged of 
tithes, and to pay no compensation in lieu of them.(32) Thus the king by 
his prerogative is discharged from all tithes.(v) So a vicar shall pay no. 
tithes to the rector, nor the rector to the vicar, for ecclesia decimas non solvit 


{ Pyke v. Dowling, Hil. 19 Geo. III. C. B. very rationally reduced to sixty years, it seems un- 
w) 2 Inst. 238, 239. This rule was adopted when accountable that the date of legal prescription or 
by the statute of Westm. I. (3 Edw. I. c. 39) the memory should still continue to be reckoned from 
reign of Richard I. was made the time of limitation an era so very antiquated. See Litt. 2170. 34 Hen. 
in a writ of right. But, since by the statute 82 Hen. VI. 37. 2 Roll. Abr. 269, pl. 16. 

VIII. ce. 2 this period (in a writ of right) hath been (v) Cro. Eliz. 611. 


(27) The modern statutes relating to prescription have now, in almost ad/ cases, obvi- 
ated the necessity of carrying back proof to this remote date.—KERR. And statutes, or 
acts of parliament, which existed before the beginning of the reign of king Richard I. 
(1189) and never repealed, are accounted part of the dex non scripta, and are part of the 
common law; that is, they are deemed to be before the time of memory, Baker on Sales, 
21-22 (1887). See also Brown on the Law of Limitations, 426 (1869). 

Wallace v. Fletcher, 10 Fost. (N. H.) 434 (445). 

(28) But though it is essential to the validity of a prescription or custom that it should 
have existed before the commencement of the reign of Richard I., a. D. 1189, yet proof 
of aregular usage for twenty years, not explained or contradicted, is that upon which 
many private and public rights are held, and sufficient for a jury in finding the existence 
of an immemorial custom or prescription. 2 Bar. & Cres. 54. 2Saund.175,a.d. Peake’s. 
Evidence, 336. 4 Price R. 198. 2 Price R. 450.—CuHITIry. Ackerman v. Shelp, 3 Hals. 
125, 131 (N. J. 1825). The time of prescription was shortened by lord Tenterden’s Act, 2 
and 3 Wm. IV. c. Io, to twenty, thirty, forty and sixty years for different classes of cases. 
9 Chitty’s Eng. Stat. Prescription, I e¢ seq. 

(29) Bryant v. Foot, 2 K. B. Div. 161, 168 (Eng. 1867). ; ; 

(30). To constitute a good modus, it should be such as would have been a certain, fair, 
and reasonable equivalent or composition for the tithes in kind before the year 1189, the 
commencement of the reign of Richard I.; and therefore no modus for hops, turkeys, or 
other things co xomine, introduced into England since that time, can be good,—Bunb. 

07. ; 
an) The question of rankness, or rather modus or no modus, is a question of fact, which 
courts of equity will send to a jury, unless the grossness of the modus is so obvious as to 
preclude the necessity of it. 2 Bro. 163. I Bl. R. 420. 2 Bl. R. 1257.—CHRISTIAN. 

Bedford v.Sambell, M. 16 Geo. III. Scace. 3 Gwm. 1058. Twells v. Welby, H. 20 
Geo. III. Scace. 3 Gwm. 1192. Mirehouse, 180 to 186.—CHITTY. : 

(32) Before the statute of 2 & 3 Will. IV. c. Ioo, aprescription de on decimando by the 
crown and by the clergy was valid, but only through them, by the laity. Brown on the 
Law of Limitation, 380 (1869). The mere non-payment of tithes for the statutory period, 
without showing any ground of discharge or exemption recognized by law before the 
Tithe Commutation Act, 6 & 7 Will. IV. c. 71, passed, is sufficient to support a claim to 
exemption of a part of a parish from the payment of all tithes to the rector of the 
parish. Brown on the Law of Limitations, 381-382 (1869). 
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ecclesi@.(w)(33) But these fersonal privileges (not arising from or being 
annexed to the land) are personally confined to both the king and the clergy; 
for their tenant or lessee shall pay tithes, though in their own occupation 
their lands are not generally tithable.(v) And, generally speaking, it is an 
established rule, that, in ay hands, modus de non decimando non valet. (_7)(34) 
But spiritual persons or corporations, as monasteries, abbots, bishops, and 
the like, were always capable of having their lands totally discharged of 
tithes by various ways;(z) as, 1. By real composition: 2. By the pope’s bull of 
exemption: 3. By unity of possession; as when the rectory of a parish, 
*32] and lands in the same parish, both belonged to a religious *house, 
those lands were discharged of tithes by this unity of possession: 4. 
By prescription; having never been liable to tithes, by being always in 
spiritual hands: 5. By virtue of their order; as the knights-templars, 
cistercians, and others, whose lands were privileged by the pope with a dis- 
charge of tithes.(@) Though upon the dissolution of abbeys by Hen. VIII. 
most of those exemptions from tithes would have fallen with them, and the 
lands become tithable again, had they not been supported and upheld by the 
statute 31 Hen. VIII. c. 13, which enacts, that all persons who should come 
to the possession of the lands of any abbey then dissolved, should hold them 
free and discharged of tithes, in as large and ample a manner as the abbeys 
themselves formerly held them.(35) And from this original have sprung all 
the lands, which, being in lay hands, do at present claim to be tithe-free: for, 
if a man can show his lands to have been such abbey-lands, and also imme- 
morially discharged of tithes by any of the means before mentioned, this is 
now a good prescription, de non decimando.(36) But he must show both 
these requisites; for abbey-lands, without a special ground of discharge, are 
not discharged of course; neither will any prescription de non decimando avail 
in total discharge of tithes, unless it relates to such abbey-lands.(37) 
(w) Cro. Eliz, 479, 511. Say. 3. Moor, 910. 2 Hob. 309. Cro. Jac. 308. 


(2) Cro, Eliz. 479. a) 2Rep. 44. Seld. Tith. c. 13, 32. 
y) Ibid. 511. 


(33) [The church does not pay tithes to the church.] This maxim, it was said by Rich- 
ards, C. B., merely applies to the case of a rector and vicar of the same church and parish 
where the ecclesia would be paying tithes toztse/i In no other case, it was added, can an 
ecclesiastical person rest his exemption upon this maxim, but must prescribe de non 
decimando. Warden and Minor Canons of St. Paul’s v, The Dean, 4 Pr. 77, 78.—Currry. 

(34) [An exemption from tithing is of no force.] It is not very accurate to speak of a 
modus de non decimando: a modus, as our author has taught us, is a particular manner 
of tithing. Where the privilege asserted is that of not paying tithes at all, prescriptio is 
the more proper word, as the commencement of the paragraph shows Blackstone to have 
been well aware. It would be idle to notice so trivial an oversight, if some of the books 
of practice had not copied it, by which a non-professional reader might be misled into 
supposing that modus and prescription are, in all cases, convertible terms.—CuHIrTv. 

(35) This provision is peculiar to that statute, and therefore all the lands belonging to 
the lesser monasteries (7. e. such as had not lands of the clear yearly value of 200/.) dis- 
solved by the 27 Hen. VIII. c. 28, are now liable to pay tithes. Com. Dig. Dism. E. 7. 
—CHRISTIAN. 

(36) Mere non-payment of a particular species of tithe, or proof that no tithes in kind 
have ever been rendered within living memory, does not afford sufficient evidence of the 
exemption from tithe, (Gwil. 757. 1 Mad. R. 242. 4 Price, 16;) but the party insisting 
on the exemption must show the ground of discharge by deducing title from some eccle- 
siastical person and thus showing the origin of the exemption. 2 Co. 44. Peake on 
Evid. 470, 471. 4 ed. Bunb. 325, 345. 3 Anst. 762, 945. Mirehouse, 152, 156, 157. And 
the same rule applies when the claim of exemption is against a lay impropriator, as 
against an ecclesiastical rector, and against the former no presumption of a grant or 
conveyance of the tithes, so as to discharge the land, is to be entertained. 3 Anstr. 705; 
but see Rose v. Calland, 5 Ves. Jr. 186, contra see Mirehouse, 159.—CHITTY. 

(37) Tithes have already to a considerable extent, and will soon have entirely, become 
mere matter of history, through the operation of the tithe commutation acts. The first 
general statute of this class (for private acts for the same purpose had in particular cases 
been obtained) was the statute 6 & 7 Wm. IV. c. 71, which has been amended by several 
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III. Common, or right of common, appears from its very definition to be 
an incorporeal hereditament: being a profit which a man hath in the land of 
another ; as to feed his beasts, to catch fish, to dig turf, to cut wood, or the 
like.(d) And hence common is chiefly of four sorts ; common of pasture of 
piscary, of turbary, and of estovers. (38) 

1. Common of fasture is a right of feeding one’s beasts on another's land: 
for in those waste grounds, which are usually called commons, the property 
of the soil is generally in the lord of the manor; as in common fields it is in 
the particular tenants. This kind of common is either appendant, appur- 
tenant, because of vicinage, or in gross. (c) (39) 

*Common appendant is a right belonging to the owners or occupiers [33 
of arable land, to put commonable beasts upon the lord’s waste, and 
upon the lands of other persons within the same manor.(40) Commonable 
beasts are either beasts of the plough, or such as manure the ground. This is 
a matter of most universal right; and it was originally permitted,(d) not 


(6) Finch, Law, 157. (e) Co. Litt. 122. (d) 2 Inst. 86. 


subsequent statutes. The same principle of legislation has also been extended to Ire- 
land by 1 & 2 Vict. c. 109. The chief object of these statutes is to substitute the pay- 
ment of an annual rent of defined amount for the render of a tenth of the tithable 
produce of the land or the payment of an arbitrary composition. To effect this, the gross 
amount of the annual sums to be payable by way of rent-charge in substitution for the 
tithes is first ascertained. One-third of the amount, when ascertained and settled, is to 
be represented by such a quantity of wheat, another third by such a quantity of barley, 
and the remaining third by such a quantity of oats, as the rent-charge, if invested in 
the purchase of these three species of grain, would have purchased at their average 
prices per bushel during seven years ending Christmas, 1835. The tithe rent-charge is 
therefore in the nature of a corn-rent, but the payment is made in money, and varies 
annually, according to the average septennial value of the above three species of grain, 
-on the Thursday preceding Christmas day in every year, as the same is published in the 
‘London Gazette’”’ in the month of January.—KERR. 

Tithes in England have been converted into a rent-charge payable in money, but in 
amount varying according to the average price of corn for the seven preceding years, for 
the various statutory changes and provisions on this subject, including 2 and 3 Vict. c. 
62; 3 and 4 Vict. c. 15; 5 and 6 Vict. c. 54; 9 and ro Vict. c. 73; Io and 11 Vict. c. 104; 
23 and 24 Vict. c. 93; 28 and 29 Vict. c. 42; 36 and 37 Vict. c. 42; 41 and 42 Vict. c. 42; 
-49 and 50 Vict. c. 54; 54 and 55 Vict. c.8. See Chitty’s Eng. Stats. vol. 12. Title Tithe 
Rent-charge. The tithe rent-charge may be destrained for. Tithes have no existence in 
the United States. 

(38) Brown on the Law of Limitation, 199 (1869). . ; 

As to rights of common in general, see Com. Dig. tit. Common; Bac. Abr. tit. Com- 
mons; 3 Com. Dig. 92 to 118; Selw. N. P. tit. Common; Saunder’s Rep. by Patterson, 
index, tit. Com. and Commoners. ‘The better cultivation, improvement, and regulation 
of the common fields, wastes, and commons of pasture is effected by 29 Geo. Il. ¢ 36, 
s.I. 31 Geo. II.c. 41. 13 Geo. III. c. 81; and the 38 Geo. III. c. 65 contains regulations 
for preventing ‘the depasturing of forests, commons, and open fields, with sheep or 
lambs infected with the scab or mange. The very general enclosure of commons has 
rendered litigation respecting them less frequent than formerly. Such enclosure is 
usually effected by a separate private act. But to prevent the repetition of clauses 
usually applicable to all local acts, the general enclosure act, 41 Geo. III. ¢. 109 
(amended by 1 & 2 Geo, IV. c. 23) was passed, which, however, is not to operate against 
the express provisions of any local act. Seesect. 44. I Bar. & A. 630.—CHITTY. 

Aright of common does not impose any obligation upon the owner of the land to 
maintain a supply of the thing taken, while an easement may contain such an obligation. 
Such an obligation may be the very essence of the easement. Tiedeman on Real 

ropert I (2 ed. 1892). : 
E pea eee ae in ane no cottage or dwelling house was to be admitted to the 
privilege of commonage for wood, timber and herbage except “' by consent of the town. 
See Col. Laws, 196; Thomas v. Marshfield, 10 Pick. 364, 367. 2 Washburn on Rea 
Property, 284 (5 ed. 1887). 

(39) Black’s Law Dict., title Common. ; 

(40) Willard on Real Estate and Conveyancing, 190 (2 ed. 1885). Common appen- 
dant does not now exist in the United States. Tiedeman on Real Property, sect. 593 


(2 ed, 1892). 
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only for the encouragement of agriculture, but for the necessity of the thing. 
For, when lords of manors granted out parcels of land to tenants, for services 
either done or to be done, these tenants could not plough or manure the land 
without beasts; these beasts could not be sustained without pasture: and pas- 
ture could not be had, but in the lords’ wastes, and on the unenclosed fallow 
grounds of themselves and the other tenants. The law therefore annexed 
this right of common as inseparably incident to the grant of the lands;(41) 
and this was the original of common appendant: which obtains in Sweden, 
and the other northern kingdoms, much in the same manner as in England.(e) 
Common appurtenant ariseth from no connection of tenure, nor from any 
absolute necessity: but may be annexed to lands in other lordships,(/) or 
extend to other beasts, besides such as are generally commonable; as hogs, 
goats, or the like, which neither plough nor manure the ground. ‘This, not 
arising from any natural propriety or necessity, like common appendant, is 
therefore not of general right; but can only be claimed by immemorial usage 
and prescription,(g) which the law esteems sufficient proof of a special grant 
or agreement for this purpose. Common because of vicinage, or neighbor- 
hood, is where the inhabitants of two townships, which lie contiguous to each 
other, have usually intercommoned with one another; the beasts of the one 
straying mutually into the other’s fields, without any molestation from 
either.(42) This is indeed only a permissive right, intended to excuse what 
in strictness is a trespass in both, and to prevent a multiplicity of suits: and 
therefore either township may enclose and bar out the other, (43) though they 

have intercommoned time out of mind. Neither hath any person of 
*34] onetown a right to put his beasts originally *into the other’s common: 

but if they escape, and stray thither of themselves, the law winks at 
the trespass.(2) Common zz gross, or at large, is such as is neither append- 
ant nor appurtenant to land, but is annexed to a man’s person; being granted 
to him and his heirs by deed; or it may be claimed by prescriptive right, as 
by a parson ofa church, or the like corporation sole.(44) This is a separate 


[ Stiernh. de jure Sueonum, l. 2, c. 6. g) Co. Litt. 121, 122. 
) Cro. Car. 482. 1 Jon, 397. {9 Ibid. 122. 


(41) I Pingrey on Real Property, 103 (1895).. 1 Lomax’s Digest of the Laws of Real 
Property, 512 (1839). 

(42) In 2 Wooddes. 78, this description as a definition of the right of common par 
cause de vicinage is objected to as being a descriptive example or illustration rather 
than a definition. The lords of the contiguous manors may enclose the adjacent waste. 
4 Co. 38, C. Co, Litt. 122,a. 2 Mod.105. But if an open passage be left between the 
two commons sufficient for a highway, then, as the separation was not complete so as to 
prevent the cattle from straying from one to the other by means of the highway, the 
common by vicinage still continues. 13 East, 348. In case of open field lands, the 
owner of any particular spot may, by custom, exclude the other from right of pasture 
there by enclosing his own land. 2 Wils. 269.—Cnrrry. 

(43) Thomas v. Marshfield, 13 Pick. 240, 248 (Mass. 1832). 

(44) Levancy and couchancy is not essential. 5 Taunt. 244. A right of common in 
&7ross, “‘as the going of two head of cattle on a common,” is a tenement within the 
statute 13 & 14 Car. II., and a precipe will lie for it; and therefore a person renting such 
a tight of the annual value of tod. thereby gains a settlement. 77. R. 671. 2 Nol. Pl. 
ch. 23, s. 2. As to cattle-gates, (which are common in the north, ) they are not like com- 
mon of pasture, for they are conveyed by lease and release, and must be devised accord- 
ing to the statute of frauds. The owners of them have a joint possession and a several 
inheritance. They have an interest in the soil itself, and a cattle-gate is a tenement 
within the 13 & 14 Car. II. c. 12, for the purpose of gaining a settlement. 1 T. R. 137. 
An ejectment will lie for a deast-gate in Suffolk, (signifying land and common for one 
beast,) (2 Stra. 1804,) and so for a cattle-gate. 2 T. R. 452. 2 Stra. 1804. IRE, A. 
Hardw. 167. Sel. N. P. Ejectment, 3, note 8. 

If A., and all those whose estate he has in the manor of D., have had from time imme- 
morial a fold-course, that is, common of pasture for any number of sheep not exceeding 
three hundred, in a certain field as appurtenant to the manor, he may grant over to 
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inheritance, entirely distinct from any landed i 
ae fee has not a foot of ground in ae ae gee pes 
ese species, of pasturable common, may be and us imi 

to number and time; but there are also ee without Bair irae? 
all the year.(46) By the statute of Merton, however, and other subsequent 
statutes, (z) the lord of the manor may enclose so much of the waste ee he 
pleases for tillage or woodground, provided he leaves common sufficient for 
such as are entitled thereto. This enclosure, when justifiable, is called in 
law “‘ afproving,”’ an ancient expression signifying the same ‘as ““improv- 
ing.’’(7)(47) The lord hath the sole interest in the soil: but the interest 
of the lord and commoner, in the common, are looked upon in law as mutual 
They may both bring actions for damage done either against strangers or 
each other; the lord for the public injury, and each commoner for his private 
damage. (#) (48) 


(i) 20 Hen. III. c.4, 29 Geo. II. c. 36, and 31 Geo. j) 2 Inst. 474, 
Il. ¢. 41. . 3 9 Rep. 113. 


another this fold-course, and so make it in gross, because the common is for a certain 
number, and by the prescription the sheep are to be levant and couchant on the manor 
I Roll. Abr. 402, pl. 3, Cro. Car. 432. Sir W. Jones, 375.—Currry. 3 

(45) Tiedeman on Real Property, 3 593 (2 ed. 1892). 

Common appendant and appurtenant are limited as to the number of cattle either to 
an express number, or by levancy and couchancy, sometimes termed common without 
number. Willes, 232. By common without number is not meant common for any num- 
ber of beasts which the commoner shall think fit to put into the common, but it is limited 
to his own commonable cattle /evant and couchant upon his land, (by which is to be 
understood as many cattle as the produce of the land of the commoner in the summer 
and autumn can keep and maintain in the winter.) And, as it is uncertain how many in 
number these may be, there being in some years more than in others, it is therefore called 
common without number, as contradistinguished from common limited to a certain num- 
ber; but still it is a common certain in its nature. 2 Brownl. ror. I Vent. 54. 5 T. R. 48. 
I Bar. & Ald. 706. Rogers v. Benstead, Selw. Ni. Pri. tit. Common. Therefore a plea, 
prescribing for common appurtenant to land for commonable cattle, without saying 
levant and couchant, is bad, (1 Saund. 28, b.; id. 343;) for it shall be intended common 
without number, according to the strict import of the words, without any limitation 
whatsoever; for there is nothing to limit it when it is not said for cattle levant and 
couchant. 1 Roll. Abr. 398, pl. 3. Hard. 117, 118. 2 Saund. 346, note 1. 8 Term Rep. 
396, From hence it follows that where the common is limited to a certain number it is 
not necessary to aver that they were levant and couchant, (1 Roll. Abr. gor, pl. 3. Cro. 
Jac. 27. 2 Mod. 185. 1 Lord Raym. 726;) because it is no prejudice to the owner of the 
soil, as the number is ascertained.—CHITTY. 

(46) The notion of this species of common is exploded. A right of common without 
stint cannot exist inlaw. Bennett v. Reeve, Willes, 232. 8 T. R. 396.—CHITTY. 

(47) Any person who is seised in fee of part of a waste may approve, besides the lord 
of the manor, provided he leaves a sufficiency of common for the tenants of the manor, 
but not otherwise, without consent of homage. 1 Stark. 102. 37. R. 445. 

It seemed to have been generally understood that the lord could not approve, where 
the commoners had a right of turbary, piscary, of digging sand, or of taking any species 
of estovers upon the common. 2 T. R. 391. But it is now decided, agreeably to the 
general principles of the subject, that where the tenants have such rights they will not 
hinder the lord from enclosing against the common of pasture, if sufficient be left, for 
this is a right quite distinct from the others; but if by such enclosure the tenants are 
interrupted in the enjoyment of their rights of turbary, piscary, etc., then the lord can- 
not justify the approvement in prejudice of these rights. 6 T. R. 741. Willes, 57. The 
right of the commoners to the pasturage may be subservient to the right of the lord; 
for if the lord has immemorially built houses or dug clay-pits upon the common without 
any regard to the extent of the herbage, the immemorial exercise of such act is evidence 
that the lord reserved that right to himself when he granted the right of pasturage to 
the commoners. 57. R. 411. If a lord of manor plant trees upon a common, a com~- 
moner has no right to cut them down. His remedy is only by an action. 6T. R. 483. 
—CHRISTIAN. { 

Lomax’s Digest of the Laws of Real Property, vol. I, p. 514 (1839). I Pingrey on 
Real Property, 107, 108. (1895). ; ; 

(48) Common appurtenant or appendant can be apportioned. But the land which 
gives a right of common to the owner shall not be so alienated as to increase the charge 


Book II.—3. 5or 


34-35 OF THE RIGHTS [Boox II 


2, 3. Common of fiscary is a liberty of fishing in another man’s water; as 
common of ¢urbary is a liberty of digging turf upon another’s ground. (2) (49) 
There is also a common of digging for coals, minerals, stones, and the like. 
All these bear a resemblance to common of pasture in many respects: though 
in one point they go much further; common of pasture being only a right of 
feeding on the herbage and vesture of the soil, which renews annually; but 
common of turbary, and those aforementioned, are a right of carrying away 

the very soil itself. 
*35 ] *4. Common of estovers or estouviers,(50) that is, zecessardes, (from 

estoffer, to furnish, )(51) is a liberty of taking necessary wood, for the 
use or furniture of a house or farm, from off another’s estate.(52) The Saxon 
word bofe is used by us as synonymous to the French es/overs: and therefore 
house-bote is a sufficient allowance of wood, to repair, or to burn in, the 
house: which latter is sometimes called fire-bote: plough-bote and cart-bote 
are wood to be employed in making and repairing all instruments of hus- 
bandry; and hay-bote, or hedge-bote, is wood for repairing of hay, hedges, 
or fences. ‘These botes or estovers must be reasonable ones; and such any 
tenant or lessee may take off the land let or demised to him, without waiting 


(J) Co. Litt. 122. 


or burden on the land out of which common is to be taken. Therefore if the owner of 
the land entitled to common purchase a part of the land subject to common, the com- 
mon shall be extinct; and vice versa. Where the right is extinguished or gone as toa 
portion of the land entitled to common, it is extinct as to the whole; for in such case 
common appurtenant cannot be extinct in part, and bez esse for part, by the act of the 
parties. Livingston v. Ten Broeck, 16 Johns. 14.—SHARSWOOD. 

(49) Common of turbary can only be appendant or appurtenant to a house, not to 
lands, (Tyringham’s case, 4 Rep. 37;) and the turf cut for fuel must be burned in the 
commoner’s house, (Dean and Chapter of Ely v. Warren, 3 Atk. 189,) not sold. WValen- 
tine v. Penny, Noy, 145. So, it seems, an alleged custom for the tenants of the manor 
to be entitled to cut and carry away from the wastes therein an indefinite quantity of 
turf, covered with grass, fit forthe pasturage of cattle, for the purpose of making and 
repairing grass-plots in their gardens, or other improvements and repairs of their cus- 
tomary tenements, cannot be supported. Wilson v. Willes, 7 East, 127.—CHITTY. 

(50) The liberty which every tenant for life or years has, of common right, to take 
necessary estovers in the lands which he holds for such estate, seems to be confounded, 
in most of the text-books, with right of common of estovers. Yet they appear to be 
essentially different. The privilege of the tenant for life or years is an exclusive. privi- 
lege, not a commonable right. Right of common of estovers seems properly to mean a 
right appendant or appurtenant to a messuage or tenement, to be exercised in lands not 
occupied by the holder of the tenement. Such a right may either be prescriptive, or it 
may arise from modern grant. Countess of Arundel v. Steere, Cro. Jac. 25. Andthough 
the grant be made to an individual for the repairs of his house, the right is not a personal 
one, but appurtenant to the house. Dean and Chapter of Windsor’s case, 5 Rep. 25. Sir 
Henry Nevill’s case, Plowd. 381. Such a grant is not destroyed by any alteration of the 
house to which the estovers are appurtenant, but it may be restricted within the limits 
originally intended, if the altered state of the premises would create a consumption 
of ea greater than that contemplated when the grant was made. Lvuttrel’s case, 4 

ep. 87. 

If a right of common of estovers of wood be granted, to be taken in a certain wood, 
the owner of which cuts down some of the wood, the grantee cannot take the wood so 
cut: even if the whole be cut down, he has no remedy but an action of covenant or on 
the case. Basset v. Maynard, Cro. Eliz. 820. Pomfret v. Ricroft, 1 Saund. 322. Doug- 
lass v. Kendal, Cro. Jac. 256; S. C. Yelv. 187; which last case illustrates the distinction 
between the exclusive right to the wood growing on certain land, and a right of common 
of estovers only. It istrue that a single copyholder, or other tenant, and that one only, 
may be entitled to right of common of pasture, or estovers, or other profit in the land 
of the lord of the manor; but then the lord at least must participate in the right: if the 
tenant enjoyed the right solely, severally, and exclusively, it would be difficult, without 
a violent strain of language, to discover in such a right any commonable qualities. Fois- 
ton & Cracherode’s case, 4 Rep. 32. North v. Coe, Vaugh. 256.—Cuirry. 

(51) Cowel, Interp. (Estovers) derives the word from the French estouver, equivalent to 
fovere, to nourish or maintain. 1 Washburn on Real Property 134 n. (5 ed. 1887), 

(52) 1 Lomax’s Digest of the Laws of Real Property, 513 (1839). 
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for any leave, assignment, or appointment of i 
pan aeons a SG the lessor, unless he be restrained 

These several species of commons do all originally result from the same 
necessity as common of pasture; v7z. for the maintenance and carrying on of 
husbandry; common of piscary being given for the sustenance of the tenant’s 
family; common of turbary and fire-bote, for his fuel; and house-bote 
Pplough-bote, cart-bote, and hedge-bote, for repairing his house, his instru. 
ments of tillage, and the necessary fences of his grounds. ( 54) 

ENC fourth species of incorporeal hereditaments is that of ways; or the 
right of going over another man’s ground.(55) I speak not here of the 
king’s highways, which lead from town to town; nor yet of common ways 
leading from a village into the fields; but of private ways, in which a par- 
ticular man may have an interest and a right, though another be owner of 
the soil.(56) This may be granted on a special permission; as when the 
owner of the land gvanzds to another the liberty of passing over his grounds, 
to go to church, to market, or the like:(57) in which case the gift or grant 
is particular, and confined to the grantee alone: it dies with the person; and, 


(m) Co. Litt. 41. 


_ (53) Common of estovers cannot be apportioned; and, where a farm entitled to estovers 
is divided by the act of the parties among several tenants, neither of them can take 
estovers: the right to them is extinguished. But where common of estovers devolves upon 
several, by operation of law, though they cannot enjoy the right in severalty, yet they 
may, by uniting in a conveyance, vest the right in an individual. Van Rensellaer v, 
Radcliffe, 10 Wend. 639. Livingston v, Ketchum, 1 Barbour, 592.—SHARSWOOD. 

Lawrence v. Hunter, 9 Watts, 64, 78 (Pa. 1839). Tiedeman on Real Property, sect. 
592 (2 ed. 1892). Boone’s Law of Real Property, sect. 36 (1883). 

The right of a tenant for life extends no further than to cut dead wood for fuel in the 
house, and of timber for the making and repairing of all instruments of husbandry, and 
for the repair of houses and fences. Dickinson v. Jones, 36 Ga. 97,104 (1867). 

(54) Landlord and Tenant in Pennsylvania (Jackson and Gross) 46, 47 (2 ed. 1884). 

Common of turbary cannot extend to aright to dig turf for sale. Wilson v. Willis, 
7 Hast, 121. 

A claim of a right to dig and carry away as much clay as required, in every year, and 
.at all times of the year, for making bricks, is unreasonable. Clayton v. Corby; 1 D. & 
M. 449, 451 (Eng. 1843). nis 

(55) Hart v. Chalker, 5 Day, 311, 315 (Conn. 1824). Taylor v. Navigation Co., 105 N. 
C. 484, 488 (1890). A right of way consists in a right to use the surface of the soil, for 
‘the purpose of passing and repassing, and the incidental right of properly fitting the sur- 
face for that use; but the owner of the soil has all the rights and benefits of ownership 
consistent with such easement. He is entitled to the herbage growing uponit. All which 
the person having the easement can lawfully claim is the use of the surface for passing 
and repassing, with a right to enter upon and prepare it for that use, by levelling, gravel- 
ling, ploughing or paving according to the nature of the way granted or reserved; that is, 
for a foot-way, a horse-way, or a way for all teams and carriages. Atkins v. Bordman, 2 
Metce. 457, 467 (Mass. 1841). baa ne } 

(56) As to highways in general, see Com. Dig. tit. Chimin; Bac. Abr. Highways; Burn, 
J., Highways; Selw. N. P. Trespass, iv. 7; Saunders by Patterson, index, Ways; Bate- 
man’s Turnpike Acts; 3 Chitty’s Crim. L. 565 to 668. __ pe : 

With respect to private ways, see in general Com. Dig. Chimin, D. Bac. Abr. High- 
ways, C. Selw. N. P. Trespass, iv. 7. 1 Saunders by Patterson, 323, note 6, id. index, 
Ways.— CHITTY. : 

Private roads under the New Jersey statute, have no analogy to what are termed in 
law private ways, but are more analogous to the public highways or the common ways 
‘known to the common law. Perrine v. Farr, 2 Zab. 356, 362 (N. J. 1850). ; 

(57) As a general rule, whatever is necessary to the reasonable use of a private way 
passes as an incident to the grant. It has been questioned how far the grant of a way 
for agricultural purposes is a general right of way. It seems, however, to be one of a 
limited and qualified character. It was held not to include the right to transport coals 
over such a way, nor to transport lime from a quarry. So the right to draw water from a 
river will not sustain a plea to draw goods and water, and a right to cart timber will not 
sustain a plea to a general right of way on foot, and with horses, carts, wagons, and 
other carriages, Washburn on Easements, 284 (4 ed. 1885). 
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if the grantee leaves the country, he cannot assign over his right to 
*36] any other; nor can he justify taking another *person in his com- 

pany.(7)(58) A way may be also by prescription, as if all the inhabi- 
tants of such a hamlet, or all the owners and occupiers of such a farm, have 
immemorially used to cross such a ground for such a particular purpose: for 
this immemorial usage supposes an original grant whereby a right of way 
thus appurtenant to land or houses may clearly be created.(59) A right of 
way may also arise by act and operation of law: for, if a man grants mea 
piece of ground in the middle of his field, he at the same time tacitly and 
impliedly gives me a way to come to it; and I may cross his land for that 
purpose without trespass.(0)(60) For when the law doth give any thing to 
one, it giveth impliedly whatsoever is necessary for enjoying the same. (f)(61) 


(n) Finch, Law, 31. (0) Ibid. 63. (p) Co. Litt. 56. 


(58) The way by grant also includes a reservation, which is in effect a granting back of 
the right of way by the grantee. The grant or reservation assures the right of way, as ap- 
purtenant to every part of the land to which it is attached, and the grantee of any part is 
entitled toit. Watson v. Bioren, 1S. & R. 227. Underwood v. Carney, I Cushing, 285. 
Unless every person to whom any part is conveyed has a right to the way, the right is 
totally extinguished by an alienation of part of the premises to which it is appurtenant, 
because it cannot be said that the owner of one part has better right than the owner of 
the other: consequently, if both could not have the right, the whole would be gone. The 

antee of a right of way, however, has no title to use it as a passage to other land than 
that to which it was attached; nor can the owner of the soil, who had granted the right. 
of way toa stranger, use it for such a purpose. The use of a way must be according to 
the grant or occasion of it, and not exceed it: so that a right of way over another’s ground 
to a particular place will not justify the use of it to go beyond that place. Kirkham v. Sharp, 
I Whart. 323. The grantee of a right of way is bound to keep it in repair. Wynekoop 
v. Burger, 12 Johnson, 222. The grant of aright of way may be implied as wellas expressed. 
If one sells to another a lot carved out of a larger lot belonging to the vendor, agreeably 
to a plan upon which are laid out certain space-ways or passages over the proprietor’s. 
ground adjacent to the lot, contemplating at the same time that the vendee will erect 
brick buildings, to which such space-ways and passages are immediately necessary or 
useful, it must be considered as intending the grant of the right to the vendee to use those 
space-ways in common with the proprietor of the adjacent lot. Selden v. Williams, 9 
Watts, 13. Van Metz v. Nankinson, 6 Whart. 307.—SHARSWOOD. Garrison v. Budd, 19. 
Tll. 558, 564 (1858). Boatman v. Lasley, 23 Ohio, 619 (1873). Cadwalader v. Bailey, 17 
R. I. 495, 499 (1891). 2 Waterman on Trespass, 88, 89 (1875). 

A way in gross must, from its nature, be a personal right, not assignable or inheritable; 
it cannot be made so by any terms in the grant. Boatman v. Lasley, 23 Ohio, 614, 619 
(1873). A way is never presumed to be in gross when it can be fairly construed to be 
appurtenant to the land. Sanxay v. Hunger, 42 Ind. 44, 48 (1873). 

(59) Prescription rests upon the presumption of a grant. But, to authorize such a pre- 
sumption, the user must be adverse and under a claim of right. The period of twenty 
years has been adopted in England, in analogy to the statute of limitation in relation to 
land, which bars an entry after twenty years’ adverse possession. In Pennsylvania the 
period of limitation is twenty-one; and the same period has been adopted to give rise to 
the presumption. Dyer v. Depui, 5 Whart. 584. So- where a way has originally existed, 
it may be rebutted by evidence of non-user for the same period which gives rise to a 
presumption of extinguishment. But where it has been acquired expressly by grant 
or reservation, it will not be lost by non-user, unless there were a denial of title or other 
act on the adverse part to quicken the owner in the assertion of his right. Bute v. 
Thrie, 1 Rawle, 218. ‘Twenty-one years’ actual occupation of land, adverse to a right of 
way andinconsistent withit, barstheright. Veakle v. Nace, 2 Whart. 12 3.—SHARSWOOD. 

(60) Stuyvesant v. Woodruff, 1 Zab. (N. J. Law) 133, 155 (1847); Stewart v. Hartman, 
46 Ind. 331, 342 (1874). In England, the owner of minerals under the surface, which 
property is divided by a railroad across it, is not entitled to cross the railroad to gain 
access to his minerals for the purpose of working them, but may tunnel under the rail- 
road. Midland R. R. Co. uv. Miles, 30 Ch. Div. 634, 641 (Eng. 1885). A right of way 
over another’s land may be created by necessity, by grant, or by prescription. Boone’s 
Law of Real Property, sect. 143 (1883). 

C.R.I & P. Ry. Co. v. Smith, 111 Ill. 363, 370 (1884). 1 Ballard’s Real Property 
sect. 123, p. 181, n. (1892). : 

; (61) These are termed ways of necessity. Itis always of strict necessity; and this neces- 
sity must not be created by the party claiming the right of way. It never exists where 


504 


Cuap. 3] OF THINGS. 36 


By the law of the twelve tables at Rome, where a man had the right of way 
over another’s land, and the road was out of repair, he who had the right of 
way might go over any part of the land he pleased: which was the estab- 
lished rule in public as well as private ways. And the law of England, in 
both cases, seems’to correspond with the Roman.(g)(62) 

V. Offices, which are a right to exercise a public or private employment, 
and to take the fees and emoluments thereunto belonging(63) are also incor- 
poreal hereditaments; whether public, as those of magistrates; or private, 
as of bailiffs, receivers, and the like.(64) For aman may have an estate in 

(q) Lord Raym. 725. 1 Brownl. 212. 2 Show. 28. 1 Jon. 297, 


a man can get to his property through his own land. That a road through his neighbor’s 
would be a better road, more convenient, ot less expensive, is not to the purpose. That 
the passage through his own land is too steep or too narrow does not alter the case. It is 
only where there is no way through his own land that the right of way over the land of 
another can exist. A right of way from necessity only extends to a single way. That a 
person claiming a way of necessity has already one way is a good plea, and bars the 
plaintiff. McDonald v. Lindall, 3 Rawle, 492. It is founded on an implied grant, 
according to the legal maxim, guando lex aliquid alicui concedit, concedere videtur et id 
Sine quo res ipsa esse non potest [When the law concedes anything to one, it concedes, it 
seems, all things necessary to do that thing]. Nichols v. Luce, 24 Pick. 102. But 
whereabouts shall be the way? The owner of the land over which it exists has a right to 
locate it in the first instance, with this limitation, that it must be a convenient way. 
If he fails or refuses to locate, or makes an inconvenient or unreasonable location, the 
right devolves upon the grantee of the way. Russell Vv. Jackson, 2 Pick, 274. The 
right of way of necessity ceases with the necessity which gave rise to it; so that if a 
public road is opened, or the grantee purchases other land which gives him a way over 
his own land, the first right of way ceases. Collins v. Prentice, 15 Conn. 39. Pierce v. 
Selleck, 18 Conn. 321. New York Life Ins. & Trust Co. v. Milnor, 1 Barbour Ch. Rep. 
353.-—SHARSWOOD. ; ; 

A right of way may arise in three ways. First, from necessity; secondly, by grant; 
and thirdly, by prescription. Lawton v. Rivers, 2 McCord, 445, 447 (S. C. 1823). Ex- 
tending this principle, it was held in Illinois that where a part of an island bordering on 
a pool was sold, and the existence of the pool was necessary to the enjoyment of the 
property for the uses for which it was sold by the grantor and accepted by the grantee, 
the continued use of the pool was appurtenant to the island and the grantee was entitled 
thereto. C. & HE. I. R.R. Co. v. Shelby, 42 Ill. App. Ct. Rep. 339, 355 (1891). 

(62) This is incorrect. The rule which prevails in both England and the United States 
may be stated as follows: If a highway becomes obstructed and impassible from tem- 
porary causes, a traveller may lawfully go extra viam upon adjoining lands; but if a man 
has a right of way over another’s land, he cannot justify going over the adjoining lands 
when the way is impassible, unless the owner of the lands is bound by prescription or his 
own grant, to repair the way. See Taylor v. Whitehead, Doug. 716. Miller v. Bristol, 
12 Pick. (Mass.) 550. Williams wv. Safford, 7 Barb. (N. Y. 309). Respublica v. Sparhawk, 
1 Dall. 357, 363 (Pa. 1788). Brown v. Chadwick, 31 Maine, 9, 25 (1849). State v. pone 
109 N. C. 802, 804 (1891). x1 Lomax’s Digest of the Laws of Real Property, 531 a 39). 
2 Waterman on Trespass, 91 (1875). As to easements generally they are specifica ly dis- 
tinguished from other incorporeal hereditaments by the absence of all right to participate 
in the profits of the soil charged with them. Gale on Easements, 8 (5 ed. 1876). ee 

(63) Jones, Purvis & Co. v. Hobbs, 4 Baxt. 113, 120 (Tenn. 1874). Riddle ered yo. 
Bedford, 7S. & R. 386, 391 (Pa. 1865). State v. Ware, 13 Ore. 380, 385 ee ene 
uv. The People, 45 Ill. 397, 414 (1867). White v. Clements, 39 Ga. 232, 275 ee 9). ate 
v. Wilson, 29 Ohio St. 347, 348 (1876). Binn’s Justice, 78 (10 ed. eeu: I 95). ‘ 

(64) Attorney-General v. Barstow, 4 Wis. 646 (1857). White v. Clements, sapra. 

i fice is as much a species of property 
1 Pingrey on Real Property, 118 (1895). An office Pp ewes 
as anything which is capable of being held or owned, and to deprive one of, of a 
justly withhold it, is an injury which the law can redress in a manner ee 
it can any other wrong. Wannock v. Holloway, 2 Ala. 31, 33 (1842). t Bs ene 
created by statute may also be abolished by statute, unless it be a teehee whi eee ty 
be impaired by legislation. An office established and held for the ae ») aS See ae 
contract, nor is its tenure secured by any binding contract. Stande oe Zz ‘ pees 
Duv. 440, 458 (Ky. 1842). An employment eat : aie es sie ley Bek 
i office. Shelby v. Alcorn, 36 Miss. 273, 289 (1559). S- ae 
= mete nature are coneidiéred offices if connected with the public, as ee Ps Sena 
president, treasurer, or secretary, or director. People v. ese 21 : . ae ie acer 
In this country, where offices are never conveyed to a man and his eee 7 4 
constitute incorporeal hereditaments, State v. Dews, I R. M. C. 397, 402 (Ga. 1835). 
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them, either to him and his heirs, or for life, or for a term of years, or during 
pleasure only:(65) save only that offices of public trust cannot be granted for 
a term of years, especially if they concern the administration of justice, for 
then they might perhaps vest in executors or administrators.(7) Neither 
can any judicial office be granted in reversion: because though the grantee 
may be able to perform it at the time of the grant, yet before the office falls 
he may become unable and insufficient: but mdnisterial offices may be so 
granted;(s) for those may be executed by deputy.(66) Also by statute 5 & 
6 Edw. VI. c. 16, no public office (a few only excepted) shall be sold, under 

pain of disability to dispose of or hold it. For the law presumes that 
*37] *he who buys an office will, by bribery, extortion, or other unlawful 

means, make his purchase good, to the manifest detriment of the 
public. (67) 

VI. Dignities bear a near relation to offices. Of the nature of these we 
treated at large in the former book;(/) it will therefore be here sufficient to 
mention them as a species of incorporeal hereditaments, wherein a man may 
have a property or estate. (68) 

VII. Franchises are a seventh species.(69). Franchise and liberty are 
used as synonymous terms; and their definition is() a. royal privilege, or 
branch of the king’s prerogative, subsisting in the hands of a subject.(70} 


r) 9 Rep. 97. { t) See book i. ch. 12. 
{" 11 Rep. 4. u) Finch, i. 164. 


(65) 1 Pingrey on Real Property, 118 (1895). 

(66) Tillotson v. Cheetham, 2 Johns. 63, 71 (N. Y. 1806). Rex v. 49 Casks of Brandy, 
3 Hag. Adm. 257, 282 (Eng. 1836). Crowell v. Lambert, 1o Minn. 369, 375 (1865). 

(67) The 49 Geo. III. c.126 extends the provisions of this statute to other offices.—CHITTY. 

(68) Dignities were originally annexed to the possession of certain estates in land, and 
created by a grant of those estates; or, at all events, that was the most usual course. 
Rex v. Knollys, 1 l. Raym. 13. And although dignities are now become little more 
than personal distinctions, they are still classed under the head of real property, and, as 
having relation to land, in theory at least, may be entailed by the crown, within the 
statute de donts, or limited in remainder, to commence after the determination of a pre- 
ceding estate tail in the same dignity. Nevill’s case, 7 Rep. 122. And ifa tenant in tail 
of a dignity should be attainted for felony, the dignity would be only forfeited during 
his life, but after his decease would vest in the person entitled to it per formam dont. 
Stat. 54 Geo. III. c. 145. Even if a man in the line of entail of a dignity, but not actually 
possessed of it, were attainted of treason, his son, surviving him, might claim from the 
first acquirer, without being affected by the attainder of his father. 2 Hale’s Pl. Cr. 356. 
But if the father was in possession of the dignity at the time of such attainder, then his 
corruption of blood would be fatal to the claim of the son; and in the case of a dignity 
descendible to heirs general, the attainder for treason, of any ancestor through whom the 
claimant of such dignity must derive his title, though the person attainted never was 
possessed of the dignity, will bar such claim. Rex v. Purbeck. Show. P. C. 1. Law of 
Forfeiture, 86, 87.—CHITTY. 
ee Sellers v. Union Lumbering Co., 39 Wis. 525, 527 (1876). 

70) Harcourt v. Good, 39 Tex. 455, 478 (1873). Montgomery v. Multnomah Ry. Co., 
TI Ore. 344, 354 (1884). California v. Pacific R. R. Co., 127 U. S. 1, 40 (1887). McCrady 
v. Virginia, 94 U. S. 393 (1876). State v. Peel Splint Coal Co., 36 W. Va. 802, 813 (1892). 
McRoberts v. Washburne, 1o Minn. 27 (1865). Brown on the Law of Limitation, 327 
(1869). Tiedeman on Real Property, 3 633 (2 ed.). 1 Lomax’s Digest of the Laws of 
Real Property, 534 (1839). A franchise is a privilege granted by the government to 
individuals which is not enjoyed by, and does not belong in common to, the people of a 
country. In England it is conferred by letters patent from the Crown, and in the U. S. 
by grants from the legislative department of the government. Itisa privilege which is 
granted because it is calculated to promote the public benefit, while, at the same time, it 
affords a source of revenue to those who engage in its exercise. Tiedeman on Real 
Property, sect. 633 (2 ed. 1892). In the U. S. a privilege or immunity of a public 
nature, which cannot be legally exercised without legislative grant, is held to constitute 
a franchise. Under this definition would be included the right of banking by a company 
or association where the authority to act as such is granted by the legislature. 2 Wash- 
burn on Real Property, 302 (2 ed. 1887). A franchise may be granted either to a natural 
or artificial person, to an individual or a corporation. ‘Trustees of Maysville v, Boon, 2 J. 
J. Marsh, 225, 228 (Ky. 1829). See note page 467 ante. 
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Being therefore derived from the crown, they must arise from the king’s 
grant; or in some cases may be held by prescription, which, as has been 
frequently said, presupposes a grant.(71) The kinds of them are various 
and almost infinite.(72) I will here briefly touch upon some of the princi- 
pal; premising only, that they may be vested in either natural persons or 
bodies politic; in one man or in many; but the same identical franchise that 
has before been granted to one, cannot be bestowed on another, for that 
would prejudice the former grant.(w)(73) 

_ To bea county palatine is a franchise, vested in a number of persons. It 
is likewise a franchise for a number of persons to be incorporated, and subsist 
as a body politic; with a power to maintain perpetual succession, and do 
other corporate acts:(74) and each individual member of such corporation is 
also said to have a franchise or freedom.(75) Other franchises are, to hold 
a court-leet: to have a manor or lordship;(76) or, at least, to have a lordship 
paramount: to have waifs, wrecks, estrays, treasure-trove, royal fish, for- 
feitures, and deodands: to have a court of one’s own, or liberty of holding 
pleas and trying causes: to have the cognizance of pleas; which is a still 
greater liberty, being an exclusive right, so that no other court shall try 
causes arising within that jurisdiction: to have a bailiwick, or liberty 
exempt from the sheriff of the county; *wherein the grantee only, [*38 
and his officers, are to execute all process: to have a fair or market; 

with the right of taking toll, either there or at any other public places, as at 
bridges, wharfs, or the like;(77) which tolls must have a reasonable cause 
of commencement, (as in consideration of repairs, or the like,) else the 

(w) 2 Roll. Abr. 191. Keilw. 196. 


(71) Milton v. Haden, 32 Ala. 30, 38 (1858). 1 Pingrey on Real Property, 119 (1895). 
It is essential to the character of a franchise that it should be a grant from the sovereign 
authority, and in this country no franchise can be held which is not derived from a law 
of the State. Bank of Augusta v. Earle, 13 Peters, 519, 595 (U.S. 1839). In the U.S. 
franchises ‘‘are conferred by grant from the government, and are vested in individuals.” 
Horst, Mayor etc. v. Moses, 48 Ala. 129, 146 (1872). 

(72) Queen v. County Court Judge of Halifax, 1 Q. B. Div. 793, 797 (Eng. 1891). C. 
R. R. & Bkg. Co. uv. State of Georgia, 54 Ga. 401, 409 (1875). 

(73) Dartmouth College v. Woodward, 4 Wheat. 518, 658 (U. S. 1819). Sellers v, 
Union Lumbering Co., 39 Wis. 525, 528 (1876). Charles River Bridge v. Warren Bridge, 
7 Pick. 344, 520 (Mass. 1829). 

(74) Regents of the Univ. of Md. v. Williams, 9 G. & J. 365, 407 (Md. 1838). People v. 
Tibbets, 4 Cow. 358, 380 (N. Y. 1825). A franchise created by act of incorporation, unlim- 
ited in duration, and springing out of the combined use of lands and personalty, should 
be denominated and classed as real estate. Price v. Price’s Heirs, 6 Ky. 107 (1838). | 

A municipal corporation is one that has for its object the government of a portion 
of the state, and although in such cases it involves some private interest, yet as it 1s 
endowed with a portion of political power, the term public has been deemed appropriate. 
Iuehrman v. Taxing District, 2 Lea, 425, 454 (Tenn. 1879). 

(75) Dartmouth College v. Woodward. 4 Wheat. 518, 657, 701 (U. 5. 1819), Myers on 
Vested Rights, 529 (1892). Spring Valley W. W. v. Schottler, 62 Cal. 69, 106 (1882). 
Henry v. Simard, 16 Lower Canada, 273, 285 (1866). Each individual member of a cor- 
poration is said to be the owner of the franchise, and his privilege of membership is, 
therefore, property. M. & S. Soc. of Montgomery County v. Weatherly, 75 Ala. 248, 
253 (1883). 

ee) People v. Van Rensselaer, 5 Seld. 291, 304 (N. Y. 185 3). : 

(77) Caldwell v. City of Alton, 33 Ill. 416, 419 (1864). City of Jacksonville v. Led- 
worth, 26 Fla. 163, 188 (1890). Ketchum v. City of Buffalo, 21 Barb. 294, 296 (N. Y. 
1854). Leedom v. Plymouth R. R. Co., 5 W.& S. 265, 266 (Pa. 1843). The right to col- 
lect tolls upon logs put into ariver, granted by statute, is a franchise. Sellers v. Union 
Lumbering Co., 39 Wis. 525, 527 (1876). Other examples of franchises are the right to 
make a road or bridge and take tolls thereon. Davis v. Mayor etc. of New York, 4 N. Y. 
506, 523 (1856). West River Bridge Co. v. Dix, 6 How. 507, 541 (U. S. 1848); to build and 
maintain a railroad or canal, Blake v. W. & St. P. R. R. Co., 19 Minn. 418, 425 (1872,) to 
exercise the right of eminent domain; or to establish and keep a ferry. Trustees of 
Maysville v. Boone, 2 J. J. Marsh, 225, 227 (Ky. 1829); Prosser v. Wapello County, 18 
Towa, 327, 333 (1865), which is a subject within the control of the government and nota 
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franchise is illegal and void;(78)(*) or lastly, to have a forest, chase, park, 
warren or fishery, endowed with privileges of royalty (79) which species of 
franchise may require a more minute discussion. 
As to a forest; this, in the hands of a subject, is properly the same thing 
with a chase; being subject to the common law, and not to the forest laws. (y) 
But a chase differs from a park, in that it is not enclosed, and also in that a 
man may have a chase in another man’s ground as well as in his own, being 
indeed the liberty of keeping beasts of chase or royal game therein, protected 
even from the owner of the land, with a power of hunting them thereon. A 
park is an enclosed chase, extending only over a man’s Own grounds. The 
word park indeed properly signifies an enclosure; but yet it is not every field 
or common, which a gentleman pleases to surround with a wall or paling, 
and to stock with a herd of deer, that is thereby constituted a legal park: 
for the king’s grant, or at least immemorial prescription, is necessary to 
make it so.(z) ‘Though now the difference between a real park, and such 
enclosed grounds, is in many respects not very material: only that it is un- 
lawful at common law for any person to kill any beasts of park or chase, (2) 
except such as possess these franchises of forest, chase, or park. Free war- 
ren is a similar franchise, erected for preservation or custody (which the 
word signifies) of beasts and fowls of warren;() which being fere 
*39] mature, every one had a right to kill as he could; but upon *the in- 
troduction of the forest laws, at the Norman conquest, as will be 
shown hereafter, these animals being looked upon as royal game and the sole 
property of our savage monarchs, this franchise of free warren was invented 
to protect them; by giving the grantee a sole and exclusive power of killing 
such game so far as his warren extended, on condition of his preventing other 
persons.(80) A man therefore that has the franchise of warren is in reality 
no more than a royal gamekeeper; but no man, not even a lord of a manor, 
could by common law justify sporting on another’s soil, or even on his own, 
unless he had the liberty of free warren.(c) This franchise is almost fallen 
into disregard, since the new statutes for preserving the game; the name 
being now chiefly preserved in grounds that are set apart for breeding hares 
and rabbits. ‘There are many instances of keen sportsmen in ancient times 
who have sold their estates, and reserved the free warren, or right of killing 
game, to themselves; by which means it comes to pass that a man and his 


: 2 Inst. 220. as patridges, rails, and quails, or sylvestres, [those 

y) 2 Inst. 314. frequenting woods] as woodcocks and pheasants, or 

z) Co. Litt. 233. 2 Inst. 199. 11 Rep. 86. aquatiles, [water-fowls] as mallards and herons. Co. 
a) These are properly buck, doe, fox, martin, and Litt. 233. 

roe, but in a common and legal sense extend like- Manwood, For. L. ec. 4, s. 8, gives a different 


wise to all the beasts of the forest; which, besides account. He says (and supports his opinion by re- 

the other, are reckoned to be hart, hind, hare, boar, ferring to the Regist. Brev. fol. 93) there are only two 

and wolf; and, in a word, all wild beasts of venary beasts of warren, the hare and the coney, and but 

or hunting. Co. Litt. 233. two fowls of warren, the pheasant and the partridge. 
(b) The beasts are hares, coneys, and roes; the (c) Salk. 637, 

fowls are either campestres, [those frequenting fields] 


matter of private right; and the government may exercise its powers by contracting with 
individuals. Mills v. St. Clair County, 8 How. 569, 581 (U.S. 1850). McRoberts v. 
Washburne, Io Minn. 23, 27 (1865). The right to establish ferries does not belong to the 
riparian owners of the soil. 2 Washburn on Real Property, 305 (5 ed. 1887). But in 
Arkansas, riparian proprietors have by statute a right to a ferry over public waters. 
Haynes v. Wells, 26 Ark. 484. 

(78) The right of the crown to authorize the collection of tolls cannot be imposed on 
the public except upon the terms of an adequate consideration in the facilities furnished 
to the public. Norwich Gas Light Co. v. Norwich City Gas Co., 25 Conn. 19, 37 (1856). 

(79) Parker v. The People, 111 Ill. 581, 615 (1884); 1 Lomax’s Digest of the Laws of 
Real Property, pp. 535, 536 (1839). 

(80) A grant of a warren in a particular locality, as in a park, does not pass the soil. 
Harl Beauchamp v. Winn, L.. R. 4 Ch. 562, 572 (Eng. 1869). 
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‘heirs have sometimes free warren over another’s ground.(@)(81) A free 
Jishery, or exclusive right of fishing in a public river, is also a royal fran- 
‘chise;(82) and is consideréd as such in all countries where the feodal polity 
has prevailed;(e¢) though the making such grants, and by that means appro- 
‘priating what seems to be unnatural to restrain, the use of running water 

was prohibited for the future by king John’s great charter:(83) and the 
Trivers that were fenced in his time were directed to be laid open, as well as 
‘the forests to be disafforested.(/) This opening was extended by the sec- 
ond(g) and third(“) charters of Henry III. to those also that were fenced 
under Richard I.; so that a franchise of free fishery ought now to be at least 
-as old as the reign of Henry II.(84) ‘This differs from a several fishery; 
because he that has a several fishery must also be (or at least derive his right 
from) the owner of the soil,(Z) which in a free fishery is not requisite. (85) 
It differs also from a common of piscary before mentioned, in that the 

free fishery is an exclusive right, the common of piscary is not [*40 
-so:(86) and therefore, in a free fishery, a man has a property in the 

fish before they are caught, in a common of piscary not till afterwards. (4) 
‘Some indeed have considered a free fishery not as a royal franchise, but 
merely as a private grant of a liberty to fish in the several fishery of the 
grantor.(/) But to consider such right as originally a flower of the preroga- 
tive, till restrained by magna charta, and derived by royal grant (previous to 
the reign of Richard I.) to such as now claim it by prescription, and to dis- 
tinguish it (as we have done) from a several and a common of fishery, may 
‘remove some difficulties in respect to this matter, with which our books are 
-embarrassed. For it must be acknowledged, that the right and distinctions 
-of the three species of fishery are very much confounded in our law-books; 
and that there are not wanting respectable authorities(#) which maintain 
that a several fishery may exist distinct from the property of the soil, and 


ad) Bro. Abr. tit. Warren 8. (i) M.17 Edw. IV.6P. 18 Edw. 1IV.4T. 10 Hen 
() Seld. Mar. Claus. I. 24. Dufresne, V. 503. Crag. VII. 24, 26. Salk. 637. 
ede Jur. feod. II. 8, 15. k) F, N. B. 88. Salk. 637. 
f) Cap. 47, edit. Oxon. 1) 2Sid. 8. : 
g) Cap. 20. m) See them well digested in Hargrave’s notes on 
h) 9 Hen. III. c. 16. Co. Litt. 122. 


(81) Any one may now lease or convey his land, and reserve to himself the right of 
-entering to kill game, without being subject to be sued as a trespasser; but the right of 
free warren can only exist by the king’s grant, or by prescription, from which such a 
grant is presumed. Manw. Warren. Forrest, pl. 43.—CHRISTIAN. 

(82) Brown on the Law of Limitation, 163, 164, 165, 195, 196, 199 (1869). A free 
fishery is a franchise frequently vested in private persons, either by a grant or by pre- 
‘scription. Boone’s Law of Real Property, sect. 132 (1883). i 

(83) Weston v. Sampson, 8 Cush. 346, 252 (Mass. 1851). It is a settled principle of the 
English law, that the public domain in the navigable waters and the beds thereof 
extends to the usual, but not extraordinary, high water mark, and that within that 
limit, the public have the absolute proprietary interest in the same, and the right of 
fishery is common to all. This principle is believed to have been generally recognized in 
the United States. It is aright common to all the citizens of the state to fish in the 
tide waters of the state, and may be enjoyed at will, except so far as it is restrained by 
‘positive law, or by grants from the state to individuals. 1 Pingrey on Real Property, 
107, 108 (1895). See also Washburn on Easements and Servitudes, 533. Carson v. 
Blazer, 2 Binn. 475 (Pa. 1807). Parker v. Cutter Mill Dam Co., 7 Shep. 353. In this 
‘country the presumption of law is against the existence of a free fishery in a public river. 
Yard v. Carman, 2 Pen. 681, 686 (N. J. 1812). ; 

(84) Rogers v. Allen, 1 Camp. 309, 312 n. (Eng. 1808). Arnold v. Mundy, 1 Hals. 
Law I, 74, 88 (N. J. 1821). 2 Greenleaf’s Cruise on Real Property 57 (2 ed. 1856). ' 

(85) 2 Greenleaf ’s Cruise on Real Property 60, 61 (2 ed. 1856). 1 Pingrey on Rea 
Property 109 (1895). A several fishery can only be acquired by a grant of the soil aE 
ered by the water in which the fishing is done, or by a grant from the owner of the 
soil of the fishery distinct from the soil. Collins v. Benbury, 3 Ired. 277, 383 (N.C. 1842). 

(86) Boone’s Law of Real Property, sect. 132 (1883). A free fishery is not an exclusive 
fishery. Melvin v. Whiting, 7 Pick. (Mass.) 79. 
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that a vee fishery implies no exclusive right, but is synonymous with common 
of piscary.(87) h h 

VIII. Corodies are a right of sustenance, or to receive certain allotments. 
of victual and provision for one’s maintenance.(7) . In lieu of which (espe- 
cially when due from ecclesiastical persons) a pension or sum of money is. 
sometimes substituted.(0) And these may be reckoned another species of 
incorporeal hereditaments; though not chargeable on, or issuing from, any 
corporeal inheritance, but only charged on the person of the owner in respect 
of such his inheritance. ‘To these may be added, 

IX. Annuities, which are much of the same nature; only that these arise 
from temporal, as the former from spiritual, persons. An annuity is a thing 
very distinct from a rent-charge, with which it is frequently confounded: a 
rent-charge being a burden imposed upon, and issuing out of, ands, whereas 
an annuity is a yearly sum chargeable only upon the fevson of the 
grantor.(f)(88) Therefore, if a man by deed grant to another the sum of 
20/1. per annum, without expressing out of what lands it shall issue, no land 
at all shall be charged with it; but it is a mere personal annuity; which is. 
of so little account in the law, that if granted to an eleemosynary corpora- 
tion, it is not within the statutes of mortmain;(g) and yet a man may havea 
real estate in it, though his security is merely personal.(89) 


(3) Finch, i. 162. {e) Co. Litt. 144. 
0) See book i. ch. 8 q) Co. Litt. 2. 


(87) ‘‘Mr. Schultes prefers a division into two classes only; the first consisting of the 
right which one man enjoys in common with others, whether they be few or many, or the 
entire community; and the second being the right which is his own, exclusive of all 
others, which he terms a several fishery, or a fishery in gross. ‘This division is strictly 
accurate, but perhaps less convenient in practice’’ than the division into free fishery, 
several fishery, and common of piscary. See Schultes on Aquatic Rights, p. 60. 2 Green- 
leaf ’s Cruise on Real Property, I1 n. (2 ed. 1856). A prescriptive right cannot be acquired 
by mere uninterrupted exercise and use, no matter for how long atime; because the per- 
son so fishing exercises prima facie, only a right which belongs to him in common with 
all others. Challen v. Dickerson, 1 Conn. 382. Collins v. Benbury, 5 Iredell, 118. In 
order to raise a presumption of a grant of an exclusive right in any person, it should ap- 
pear that all others have been kept out by him and his grantees, Del. & Md. R. R. Co. 
v. Stump, 8 Gill & J. 479, 510. Day uv. Day, 4 Md. 262. 

In North Carolina, waters which are capable in fact of affording a passage to common 
sea-vessels are to be considered as navigable. Collins v. Benbury, 5 Iredell, 118. So in 
Pennsylvania. Carson v. Blazer, 2Binn. 475. The owners of land on the banks of the- 
Susquehanna and other principal rivers have not an exclusive right to fish in the river- 
immediately in front of their land; but the right to fisheries in these rivers is vested in 
the State and open to all. Ibid. Shrunk v. Schuylkill Navigation Co., 14S. &. R. 71. 

The right to fish in unnavigable rivers belongs exclusively to the owners of the lands. 
adjoining, extending to the middle of the river, under such restraints as government may 
impose, —the right of regulating the taking of fish, whether in navigable or other streams, 
residing inthe State. Commonwealth v. Chapin, 5 Pick. 199. Watero v. Lilley, 4 Pick. 
145. Ingram v. Threadgill, 3 Den. 59.—SHARSWOoOD. See also 2 Greenleaf ’s Cruise on. 
Real Property, Io n. (2 ed. 1856). 

The most rational view of the subject would seem to refer back to the original sources 
of the right of piscary, as a common right belonging to the public, or as an exclusive: 
right belonging to the owner of the soil—as an incident to the dominion of the soil, 
whether public or private, no more inseparable from it than any other incident connected. 
with it, and to measure the right by the terms of the enfranchisement of the grant. I 
Lomax’s Digest of the Laws of Real Property, 518 (1839). 

(88) Taylor v. Martindale, to Eng. Law J. Eq. (N. S.) 340 (1841). Wagstaff v. 
Lowerre, 23 Barb. 209, 216 (N. Y. 1856). 1 Schouler’s Personal Property, sect. 542 (2 ed. 
1884). Brantly’s Personal Property, sect. 87 (1861). 1 Pingrey on Real Property, 124. 
(1895). An annuity may be charged on land, and the remedy of the grantee may, at his 
Soa be real or personal. Willard on Real Estate and Conveyancing, 203 (2 ed. 
1885). 

(89) Weller v. Cowler, 2 Day, 575 (Conn. 1818). Price v. Price’s Heirs, 6 Dana, to7 
(Ky. 1838). An annuity is realty so far as descent is concerned, or, more properly 
speaking, though personal in itself, it descends as if it were realty, the reason of which 
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X. *Rents are the last species of incorporeal hereditaments. (90) The [*41 
word rent or render, redztus, signifies a compensation or return, it 
being in the nature of an acknowledgment given for the possession of some 
corporal inheritance.(7)(91) It is defined to be a certain profit issuing yearly 
out of lands and tenements corporeal.(92) It must be a profit; yet there is no 
occasion for it to be, as it usually is, a sum of money; for spurs, capons, 
horses, corn, and other matters may be rendered, and frequently are rendered, 
by way of rent.(s)(93) It may also consist in services or manual operations; 
as, to plough so many acres of ground, to attend the king or the lord to the 
wars, and the like; which services, in the eye of the law, are profits. This 
profit must also be certain, or that which may be reduced to a certainty by 
either party.(94) It must also issue yearly though there is no occasion for 
it to issue every successive year; but it may be reserved every second, third, 
or fourth year;(/) yet, as it is to be produced out of the profits of lands and 
tenements, as a recompense for being permitted to hold or enjoy them, it 
ought to be reserved yearly, because those profits do annually arise and are 
annually renewed. It must zsswe out of the thing granted, and not be part 


(r) Co. Litt. 144. (s) Ibid. 142. (t) Ibid. 47. 


is that it is /imeited by the grant to the heir, otherwise it would not be a hereditament. It 
is only as regards descent that it is considered as realty. Johns v. Johns, 1 Ohio St. 350, 
358 (1853). Therefore it follows that in all other respects except that of descending to the 
heir, it bears none of the incidents and characteristics of real estate. Of this kind of 
inheritance a husband is not entitled to be tenant by the curtesy, nor the wife to be 
endowed. A grant of it toa corporation is not mortmain. 1 Inst. 32, a. 2, 6. It cannot 
be conveyed by way of use, though ‘‘ hereditaments’’ is a word used in the statute of uses, 
for want of the necessary seisin. Jones, 127. Gilbert on Uses, 281. 2 Wils. 224. A 
personal annuity is personal property; and it will pass by a person’s will under the 
bequest of all his personal estate; while, if it be given to one forever, the executor and 
not the heir of the grantee takes it. 1 Schouler’s Personal Property, sect. 542 (2 ed. 
1884). Though an annuity may be granted in fee, it cannot be entailed. 1 Greenleaf’s 
Cruise on Real Property, 83 (2 ed. 1856). An annuity is not apportionable by common 
law. Where an annuity is given by will without direction as to the time of its comr 
mencement, the rule is that it commences at the testator’s death. 1 Schouler’s Personal 
Property, sect. 542 (2 ed. 1884). f 

(90) Hope v. White, 17 U. C. C. P. 52, 60 (Canada, 1866). Payne v. Beal, 4 Denio, 412 

N. Y. 1847). 

( (91) tale v. Wise, and Newton v. Wilson, 3 Hen. & M. 483 (Va. 1809). Sutliffe v. 
Atwood, 15 Ohio St. 186, 193 (1864). Rent, by the common law, is incident to the rever- 
sion, and cannot be veserved to a stranger. But it is not inseparable from the reversion, 
and, having been created, it may be severed from the reversion, and may be appor- 
tioned to different parties and upon different portions of the estate, either by the act of 
the party or by operation of law. Ryerson v. Quackenbush, 2 Dutch. 236, 249 (N. J. 
1857). Where A contracts with B the owner of land, to mine ore thereupon and deliver 
the same to C, B to collect a royalty from C, this was not a lease, and B’s royalty not 
rent. Campbell v. Rust. 85 Va. 653, 665 (1889). 

(92) Van Rensselaer v. Bonesteel, 24 Barb. 365, 368 (N. Y. 1857). Parsell v. Stryker, 
41 N. Y. 480, 483 (1869). Van Rensselaer v. Jones, 2 Barb. 643, 667 (N. Y. 1848). Adams. 
v. Blecker, 33 Mo. 403, 405 (1863). Dolph v. White, 2 Kern. eae; 300 (N. Y.1855). A 
rent is aright to the periodical receipt of money or money’s worth in respect of lands 
which are held in possession, reversion, or remainder by him from whom the pay- 
ment is due. Tiedeman on Real Property, sect. 641 (2 ed. 1892). Mickle v. Miles, 31 
Pa. 20, 21 (1856). Landlord and Tenant in Pennsylvania (Jackson and Gross) 36 (2 ed. 
1884). Buta rent cannot issue out of a mere privilege or easement, 1 Pingrey on Real 
Property, 128 (1895). ; mie 

(93) Owens v. Conner, 1 Bibb, 605, 606 (Ky. 1809). A rent of a peppercorn is 0 ten 
employed in building leases in respect of the period during which the buildings are 
likely to be in course of erection, see Settled Land Act, 1882, s. 8 (2), which authorizes 
such a reservation in building leases granted under the act, ‘‘for the first five years or 
any less part of the term.’’ Goodeve’s Modern Law of Real Property, 222 n. (3 ed. 
1891). 

ae Scruggs v. Gibson, 40 Ga. 511, 522 (1869). Stephens v. Reynolds, 2 Seld. 454, 458 
(N. Y. 1852). 
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of the land or thing itself;(95) wherein it differs from an exception in the 
grant, which is always of part of the thing granted.(«) It must, lastly, 
issue out of Jands and tenements corporeal; that is, from some inheritance 
whereunto the owner or grantee of the rent may have recourse to distrein. 
Therefore a rent cannot be reserved out of an advowson, a common, an office, 
a franchise, or the like.(w) But a grant of such annuity or sum may operate 
as a personal contract, and oblige the grantor to pay the money reserved, or 
subject him to an action of debt:(#) though it doth not affect the inheritance, 
and is no legal rent in contemplation of law. (96) 
There are at common law(y) three manner of rents, rent-service, 
*42] rent-charge, and rent-seck. Rent-service is so called “because it hath 
some corporeal service incident to it, as at the least fealty or the feodal 
oath of fidelity.(z)(97) For, if a tenant holds his land by fealty, and ten 
shillings rent, or by the service of ploughing the lord’s land, and five shill- 
ings rent, these pecuniary rents, being connected with personal services, are 
therefore called rent-service. And for these, in case they be behind, or 
atrere, at the day appointed, the lord may distrein of common right, without 
reserving any special power of distress;(98) provided he hath in himself the 
reversion, or future estate of the lands and tenements, after the lease or par- 
ticular estate of the lessee or grantee is expired.(a)(99) A vent-charge is 
where the owner of the rent hath no future interest, or reversion expectant 
in the land:(100) as where a man by deed maketh over to others his whole 
estate in fee-simple, with a certain rent payable thereout, and adds to the 
deed a covenant or clause of distress, that if the rent be arrere, or behind, it 
shall be lawful to distrein for the same. In this case the land is liable to the 
distress, not of common right, but by virtue of the clause in the deed; (101) 
and therefore it is called a rent-charge, because in this manner the land is 
charged with a distress for the payment of it.(4)(102) ent-seck, reditus 


uw) Plowd. 18. 8 Rep. z) Co. Litt. 142. 
Ww) one 144. A Litt. 2 215. 

x) Ibid. 47. b) Co. Litt. 143. 
a Litt. 2 218. ae 


(95) I Pingrey on Real Property, 128 (1895). Farl i 
st Ng (0 perty (1895 ) arley v, Craig, 3 Green N. J. Law, 
96) There can be no doubt but the lessee of tithes, an ad i 
hereditament, would be liable to an action of debt for te ean ee sae 
ere ie si posees is taken notice of.—CHRISTIAN ie is 
97 e Statute Quia Emptores abolished all terms between 
a fee, so that at present a rent service cannot be reserved Ont oe = Tea hi ee - 
ioe Het eo between reversioner or remainder-man, and the tenant of a term of Say 
an erefore a rent service may be reserved i 1 i ‘ 
a Sa ea y ina lease. Tiedeman on Real Property, 
98) Van Rensselaer v. Bradley, 3 Deni i 
Hi ee ae ear enio, 135, 141 (N. Y. 1846). Pluck v, Diggs, 2 
99) Cooke v. Wise, and Newton v. Wilson, 3 Hen. & M 
: é é : - 483, 484 (Va. 1 } 
Mi ee a Bes) ene 463, 467 (N. Y. pol Pluck . niet: Hurd. & 
els . BD, . New York, a rent reserved upon aco i i 
‘a rent fas and not a rent service. 2 Washburn on Real Property 286 ieee oe : 
< Ce an Rensselaer v. Hays, 19 N. J. 68, 76 (1859). Farley v. Craig, 6 Hals (N. J 
aw) 262, 276 (1830). ‘Tiedeman on Real Property, sect. 643 (2 ed. 1892). Res teow 
pe) State Morris Canal etc. Co. v, Haight, 6 Vroom, 182 (N. J. 1871). Miner’s Bank 
ue poe ees 457 ( anes 2 Washburn on Real Property, 286, 290 (2 ed 1887) 
: a , 286, ; : 
a ee ge must be free from the land-tax. Bradbury v. Wright, Doug. 625.— 
If land on which a rent-charge is i i 
1 granted is afterwards sold in 1 
ieee whole rent on one purchaser, the court of chancery mill relicee eas ee 
ribution from the rest of the purchasers, and restrain the grantee from levyin ee hi 1 
oT nae 2, 92.—CHIPTY. eas 
the description of a rent-charge is correct as applied to Ensland 
yee eee eres forbade subinfeudation; for ies me theretore a ikea pape 
etween the grantor and grantee. In Pennsylvania, however, this statute was never 
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szccus, or barren-rent, is, in effect, nothing more than a rent reserved by deed, 
but without any clause of distress.(103) 

There are also other species of rents, which are reducible to these three. 
Rents of asszze are the certain established rents of the freeholders and ancient 
copyholders of a manor,(c) which cannot be departed from or varied. ‘Those 
of the freeholders are frequently called chief-rents, reditus capitales; and both 
sorts are indifferently denominated guz¢-rents, quiett reditus; because thereby 
the tenant goes quit and free of all other services.(104) When these pay- 
ments were reserved in silver or white money, they were anciently called 
white-rents, blanch-farms, reditus albi,(d) in contradistinction to rents 
reserved in work, grain, or baser money, which were called 
*reditus nigrt, or black mail.(e) Rack-rent is only arent of the full [43 
value of the tenement, or near it. A feefarm rent is a rent-charge 
issuing out of an estate in fee, of at least one-fourth of the value of the lands, 
at the time of its reservation:(/) for a grant of lands, reserving so consider- 


able a rent, is indeed only letting lands to farm in fee-simple, instead of the 
usual methods for life or years.(105) 


c) 2 Inst. 19. . ¥ 2 Inst. 19. 
da) In Scotland this kind of small payment is J) Co. Litt. 148. 
called blanch-holding, or reditus albz jirme. 


force; and although the connection of tenure is merely nominal,—although the whole 
possibility of reverter upon failure of heirs is now vested in the commonwealth, —yet 
that mere transfer has not altered the character of the estate or the legal incidents thereto 
annexed. In Pennsylvania, therefore, a vent-service is not only where there is a reversion 
in the owner of the rent, as where a man grants an estate for life or years, reserving a 
rent, but also where he parts with the whole fee-simple, reserving a rent. Distress is. 
incident thereto of common right. A vent-charge is confined to the cases where the 
owner of land grants a rent thereout toa stranger, and by a special clause grants him 
also a right to distrain for the rent if it should be in arrear: without such a clause it 
would be a vent-seck. Ingersoll v. oo Whart. 337. Franciscus v. Reigart, 4 
tts, 98. Kenege v. Elliott, 9 Watts, 262.—SHARSWOOD, ; 
hi plant by A toB of all his interest in certain grounds, reserving an annual rent pay- 
able to A, his heirs and assigns, with a proviso therein that if B shall pay to A a certain 
gross sum by instalments, then the rents should cease, and a covenant on the part of B 
to pay the said gross sum, wears every feature of a rent charge until the money is paid 
in extinguishment thereof. Hurst v. Lithgrow, 2 Yeates, 24, 25 (Pa. 1795). Ai F 
(103) Tiedeman on Real Property, sec. 643 (2 ed. 1892). 2 Washburn on Real Property, 
ee i ry of which no power of 
Rent-seck is, in effect, nothing more than a rent bey the ie seu a ee Bisa 
distress is given, either by the ce a common law or the ag 
i on Real Property, 132 (1895). 
: aon) Williams on Real Property, 124 (5 Am. ed. 1879). eee pigeon 3 
Real Property, 347 (1891). The grants of lands in New York, made by oc La ie 
ernors, after 1685, usually reserved certain quit rents. Fowler’s History of the 
> 1895). sy 
Re ue eye in fee there must have been Lege ee Danes 
payable to the lord in his seignoral rien? ee RC eee we oe 
d Fairfax, upon lots in the town o B 5 
ohana cts ree. Marshall v. Conrad, 5 Call. 364, 398 (Va. 1805). : 
eee aes Cotes i their origin, and no longer exist 
The incidents necessary to a quit-rent were feudal in A € gin, 
in our law. State v. Haught, 6 Vroom, 178, 182 an . : ae 
(105) De Peyster v. eee Bed ACIS AM, Olin rf is not essential to create a fee- 
Mr. Hargrave is of epision iat ss Acta ers oe glas, who had thought that a 
. Litt. 144, n. 5,) where he differs from Mr. 5 ile 
es ae mem a rent-charge, but might also be a rent-seck. Doug. 627, n 
ey A i that it 
ee aon is not necessarily a rent-charge. Mr. Hargrave papi Erne aa 
could only be a rent-service, and that the quantum of the Paes eee Son ee a 
143, 0. 235. But in the case of Bradbury v. Wright, pene 3 Spee cts pe eet er 
te Spee ae aieny aad ee eee onily that the former is correct in 
d Hargrave, and show ik, , that the apes 
ae eae of tie teak except in calling it a rent-charge, which it may, but need 


necessarily, be.—COLERIDGE. 
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These are the general divisions of rents; but the difference between them 
(in respect to the remedy for recovering them) is now totally abolished; and , 
all persons may have the like remedy by distress for rents-seck, rents of 
assize, and chief-rents, as in case of rents reserved upon lease.( g’) (106) ; 

Rent is regularly due and payable upon the land from whence it issues, if 
no particular place is mentioned in the reservation:(4) but in case of the 
king, the payment must be either to his officers at the exchequer, or to his 
receiver in the country.(z) And strictly the rent is demandable and payable 
before the time of sunset of the day whereon it is reserved;(%) though per- 
haps not absolutely due till midnight.(/)(107) ore 

With regard to the original of rents, something will be said in the next 
chapter; and, as to distresses and other remedies for their recovery, the 
doctrine relating thereto, and the several proceedings thereon, these belong 
properly to the third part of our commentaries, which will treat of civil 
injuries, and the means whereby they are redressed. 


Stat. 4 Geo. -II. ¢. 28. k) Co. Litt. 802. 1 Anders. 253. 
4 Co. Litt. 201. {i 1 Saund. 287. Prec. Chance. 555. Salk. 578. 


4) 4 Rep. 73. 


Mr. Goodeve maintains that the true meaning of ‘‘ fee-farm ’’ seems to be a perpetual 
farm or rent, the name being founded on the perpetuity of the rent, and not on the quan- 
tum. See Goodeve’s Modern Law of Real Property, 348 (3 ed. 1891). 

(106) Herr v. Johnson, 11 Colo. 643, 668 (1888). 2 Washburn on Real Property, 286 
(5 ed. 1887). . Distress, in the most general sense, is anything which is taken and 
distrained for rent behind or in arrear. Binn’s Justice, 72 (10 ed. Brightly, 1895). A rent 
reserved in grain may be distrained for as well as rent payablein money. Van Rens- 
selaer v. Jones, 2 Barb. 643, 668 (N. Y. 1848). But things annexed to the freehold can- 
not be distrained. Vausse v. Russell, 2 McCord, 330 (S. C. 1823). The assignee of a 
rent-seck can make distress for it. Hope v. White, 17 U. C. C. P. 52, 60 (Canada, 1866). 

The right of making distress in case of rent charge existed in New York until 1846. 
when it was abolished by statute. It never existed in the New England States. But the 
common law right of distress as modified by the statute 4 Geo. II. c. 28, has been adopted 
as the law in many of thestates. Those enumerated by Judge Kent are New Jersey, Penn- 
sylvania, Delaware, Indiana, Illinois, Maryland, Virginia, Kentucky, Mississippi, South 
Carolina and Georgia; while in North Carolina and Alabama it has been directly or 
indirectly abolished by legislation, and does not exist in Tennessee or Ohio. It exists in 
Wisconsin, and in Iowa a statute creates a lien for rent in favor of a landlord upon the 
crops and other personal property upon the premises. So it is stated in the note to 
Morris’s edition of Smith’s Landlord and Tenant, that the common law upon the subject 
of distresses for rent has been adopted very generally in the United States. 2 Washburn 
a3 er Property, 290, 291 (5 ed. 1887). Tiedeman on Real Property, sec. 640 (2 ed. 
1892). 

After a grant of the reversion, the grantor retains his right of action against a tenant 
for rent accrued due, but the remedy by distress is determined, for this is incident to the 
reversion. Broom’s Parties to Actions, 22, 23 and note (1843). 

(107) If the landlord dies before the rent becomes due, it goes to the heir, as incident 
to the reversion. Fay v. Halloran, 35 Barb. 295, 296 (N. Y. 1861). In the case of leases 
made by tenants in fee, or under a power if the lessor dies on the day of payment, but 
before midnight, the rent will go along with the land to the heir, or the person in 
remainder or reversion; because the lessee has till the last instant to pay his rent; and, 
consequently, the lessor dying before it was completely due, his personal representative 
can make no title to it. 1 Lomax’s Digest of the Laws of Real Property, PP. 546, 547 
(1839). This is true only in case the rent is wzpaid at the time of the lessor’s death. 
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CHAPTER IV. 
OF THE FEODAL SYSTEM. 


Ir is impossible to understand, with any degree of accuracy, either the civil 
constitution of this kingdom, or the laws which regulate its landed property 
without some general acquaintance with the nature and doctrine of feuds. or 
the feodal law: a system so universally received throughout Europe upwards 
of twelve centuries ago, that Sir Henry Spelman(a) does not scruple to call 
it the law of nations in our western world. This chapter will be therefore 
dedicated to this inquiry. And though, in the course of our observations in 
this and many other parts of the present book, we may have occasion to 
search pretty highly into the antiquities of our English jurisprudence, yet 
surely no industrious student will imagine his time misemployed, when he is 
led to consider that the obsolete doctrines of our laws are frequently the 
foundation upon which what remains is erected; and that it is impracticable 
to comprehend many rules of the modern law, in a scholarlike, scientifical 
manner, without having recourse to the ancient. Nor will these researches 
be altogether void of rational entertainment as well as use: as in viewing the 
majestic ruins of Rome or Athens, of Balbec or Palmyra, it administers both 
pleasure and instruction to compare them with the draughts of the same 
edifices, in their pristine proportion and splendor. 

*The constitution of feuds(d) had its original from the military [*45 
policy of the northern or Celtic nations, the Goths, the Huns, the 
Franks, the Vandals, and the Lombards, who, all migrating from the same 
officina gentium,(1) as Crag very justly entitles it,(¢) poured themselves in 
vast quantities into all the regions of Europe, at the declension of the 
Roman empire. It was brought by them from their own countries, and con- 
tinued in their respective colonies as the most likely means to secure their 
new acquisitions: and to that end, large districts or parcels of land were 
allotted by the conquering general to the superior officers of the army, and 
by them dealt out again in smaller parcels or allotments to the inferior officers 
and most deserving soldiers.(@) These allotments were called feoda, feuds, 
fiefs, or fees; which last appellation in the northern language(e) signifies a 
conditional stipend or reward.(/) Rewards or stipends they evidently were; 
and the condition annexed to them was, that the possessor should do service 
faithfully, both at home and in the wars, to him by whom they were given; 
for which purpose he took the juramentum fidelitatis, or oath of fealty: (¢)(2) 


(8 Of Parliaments, 57. udal right in Finland, ete. See Mac Doual, Inst. 


b) See Spelman, of feuds, and Wright, of tenures, part 2. Now, the transposition of these northern 
er tot. syllables, allodh, (3) will give us the true etymology 
(¢) De jure feod. 19, 20. of the allodium, or absolute property of the feudists; 
d) Wright, 7. as, by a similar combination of the latter syllable 
€) Spelim. Gloss. 216. with the word fee, (which signifies, we have seen, 
f) Pontoppidan, in his History of Norway, page a conditional reward or stipend,) feeodh or feodum 


290, observes that in the northern languages odh will denote stipendiary property. 

signifies proprields [property] and all totum [the (g) See this oath explained at large in Feud. 1. 2, 
whole]. Hence he derives the odhal right in those 7.7. 

countries; and thence too perhaps is derived the 


(1) [Storehouse of nations. ] : 

(2) Fealty, the essential feudal bond, is so necessary to the very notion of a feud that 
it is a downright contradiction to suppose the most improper feud to subsist without it; 
but the other properties or obligations of an original feud may be qualified or varied by 
the tenor or express terms of the feudal donation. Wright, L. of Ten, 35. Fealty and 
homage are sometimes confounded; but they do not necessarily imply the same thing. 
Fealty was a solemn oath, made by the vassal, of fidelity and attachment to his lord. 
Homage was merely an acknowledgment of tenure, unless it was perform ed as homagium 
Jigeum, that, indeed, did in strictness include allegiance as a subject, and could not be 
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and in case of the breach of this condition and oath, by not performing the: 
stipulated service, or by deserting the lord in battle, the lands were again to: 
revert to him who granted them.(Z) 
Allotments,(3) thus acquired, mutually engaged such as accepted 

*46] them to defend them: and, as they all sprang from *the same right 

of conquest, no part could subsist independent of the whole; wherefore 
all givers as well as receivers were mutually bound to defend each other’s 
possessions. But, as that could not effectually be done in a tumultuous. 
irregular way, government, and to that purpose subordination, was necessary. 
Every receiver of lands, or feudatory, was therefore bound, when called upon 
by his benefactor, or immediate lord of his feud or fee, to do all in his power 
to defend him. Such benefactor or lord was likewise subordinate to, and 
under the command of, his immediate benefactor or superior; and so upwards. 
to the prince or general himself: and the several lords were aiso reciprocally 
bound, in their respective gradations, to protect the possessions they had 
given. ‘Thus the feodal connection was established, a proper military subjec- 
tion was naturally introduced, and an army of feudatories was always ready 
enlisted, and mutually prepared to muster, not only in defence of each man’s. 
own several property, but also in defence of the whole, and of every part of 
this their newly-acquired country;(z) the produce of which constitution was. 
soon sufficiently visible in the strength and spirit with which they maintained 
their conquests.(4) 


(h) Feud. 1. 2, t. 24. (i) Wright, 8. 


renounced; but homagium non ligeum contained a saving or exception of faith due to 
other lords, and the homager might at any time free himself from feudal dependence by 
renouncing the land with which he had been invested. Du Fresne Gloss. voc. Hominium, 
Legius, et Fidelitas. Mr. Hargrave (in note 1 to Co. Litt. 68, a.) says, in some countries 
on the continent of Europe, homage and fealty are blended together, so as to form one 
engagement; and therefore foreign jurists frequently consider them as synonymous. 
But in our law, whilst dot continued, they were in some respects distinct: fealty was 
sometimes done where homage was not due. And lord Coke himself tells us (1 Inst. 
151, a.) fealty may remain where homage is extinct. So Wright (Ll. of Ten. 55, in note) 
informs us that it appears not only from the concurrent testimony of all our most 
authentic ancient historians, (whom he cites,) but likewise from Britton, Bracton, The 
Mirror, and Fleta, that homage and fealty were really with us distinct, though (gener- 
ally) concomitant, engagements; and that homage (he of course means homagium non 
ligeum) was merely a declaration of the homager’s consent to become the military tenant 
of certain of the lord’s lands or tenements. 

The short result appears to be that, whilst the tie of homage subsisted, fealty, though 
acknowledged by a distinct oath, was consequential thereto; but that the converse did 
not hold, as fealty might be due where homage was not. 

The manner of doing homage and fealty is prescribed by the act of 17 Edw. II. st. 3, 
which enactment abundantly proves the distinct nature of the two acknowledgments at 
that time.—CHITTry. 

(3) This is the same as a//-hood in English, and is suggested as the derivation of allo- 
dium in Woll. Religion of Nat. del. p. 136. 

This Be eee ce aPly, is the true etymology, though Dr. Robertson adopts the deriva- 
tion of al. odium from an and Jot, or allotment,—the mode of dividing what was not 
granted as stipendiary property; and he relates the memorable story of the fierce soldier 
who refused to grant a sacred vase to his general, Clovis, the founder of the French 
monarchy, who wished to return it, at the request of the bishop, to the church from 
which it had been taken as spoil, by striking it violently with his battle-axe, and declar- 
ing that “you should have nothing but that to which the lot gives you a right.” 
Hist. of Ch. V., 1 vol. notes 7 and 8.—CHRISTIAN. 

(4) Mr. Hallam’s account of the origin of the feudal system is different from that in the. 
text. His idea is that the first division of lands was allodial; but that, the sovereign 
gradually granting out his lands as deneficia, with the mutual obligation of protection 
and defence, the allodial proprietor soon found his condition an insecure one in the state 
of society which then existed, and willingly came under the obligation of rendering 
feudal services in exchange for the powerful protection of the sovereign. ‘Mr. Hallam 
mentions a custom,’’ says Mr. Justice Coleridge, ‘‘ which, as occasioned by the same state. 
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46-47 
The universality and early use of this feodal plan, among all those nations 
which in complaisance to the Romans we still call barbarous may appear 
from what is recorded(£) of the Cimbri and Teutones, nations of the same 
northern original as those whom we have been describing, at their first 
irruption into Italy about a century before the Christian era. They de- 
manded of the Romans, ‘‘ at martius populus aliquid sibi terrae daret, quasi 
stipendium,; ceterum, ut vellet, mantbus atgue armis suts uteretur,”” The 
sense of which may be thus rendered; they desired stipendiary lands (that is 
feuds) to be allowed them, to be held by military and other personal services, 
whenever their lord should call upon them. ‘This was evidently the same 
constitution that displayed itself more fully about seven hundred years after- 
wards; when the Salii, Burgundians, and Franks broke in upon Gaul, 


the Visigoths on *Spain, and the Lombards upon Italy; and intro- [47 
duced with themselves this northern plan of polity, serving at once 
to distribute and to protect the territories they had newly gained. And 


from hence too it is probable that the emperor Alexander Severus(/) took the 
hint of dividing lands conquered from the enemy among his generals and 
victorious soldiery, duly stocked with cattle and bondmen, on condition of 
receiving military service from them and their heirs forever. 

Scarce had these northern conquerors established themselves in their new 
dominions, when the wisdom of their constitutions, as well as their personal 
valor, alarmed all the princes of Europe, that is, of those countries which had 
formerly been Roman provinces, but had revolted, or were deserted by their 
old masters, in the general wreck of the empire. Wherefore most, if not all, 
of them thought it necessary to enter into the same or a similar plan of 
policy. For whereas, before, the possessions of their subjects were perfectly 
allodial, (that is, wholly independent, and held of no superior at all,) now 
they parcelled out their royal territories, or persuaded their subjects to 
surrender up and retake their own landed property, under the like feodal 
obligations of military fealty.(#) And thus, in the compass of a very few 
years, the feodal constitution, or the doctrine of tenure, extended itself over 
all the western world.(5) Which alteration of landed property, in so very 


‘i L. Florus. l, 3, ¢. 3. 

1) ‘‘ Sola, que de hostibus capta sunt limitaneis duct- 
bus et militibus donavit; ita ut eorwm ita essent, st 
heredes illorum militarent, nec unquam ad privatos per- 
tinerent; dicens attentius illos militaturos, si etiam sua 
rura defenderent. Addidit sane his et animalia et 
servos, ut possent colere quod acceperant ; ne per mopian 
hominum vel per senectutem desererentur rura vicina 
barbarix, quod turpissimum ille ducebat.”” 7). Lam- 
prid. in vita Alex. Severi. [‘‘The lands which were 
taken from the enemy on the borders he gave to his 


generals and soldiers ; on condition that their heirs 
should be soldiers, and neyer belong to private 
stations: saying that they would fight more reso- 
lutely, if they at the same time defended their own 
lands. He also gave animals and slaves with them, 
that they might cultivate what they had acquired ; 
lest, through want of men, or by reason of old age, 
the neighboring lands should be utterly neglected, 
a thing which he considered most disgraceful.’’] 
(m) Wright, 10. 


of society, certainly adds some credit to this theory: I mean the custom of commenda- 
tion. This was a kind of personal feudism. The lord was bound to protect the person 
and his lands who so commended himself to him, for which he received a stipulated 
sum of money, called sa/vamentum. ‘The vassal performed homage; but the connec- 
tion had no reference to land, was not always burdened with the condition of military 
service, and seems to have been capable of dissolution at the pleasure of the vassal.” 


This judicious annotator gives his assent to Mr. Hallam’s account, and adds, “‘It is not 
surprising, however, that English lawyers should have adopted an opposite theory; 
because, in England, the system, as a whole, was introduced at once by a powerful and 
politic sovereign, who made it—what they assert it always was—a great political measure 


of military defence. 


William received the fealty not only of his own vassals,—those 


who held of him in chief,—but of their vassals also; and thenceforward the oath of 


fealty to a subject in England was accompan1 


ed with the reservation to be found in Ljit- 


tleton’s Precedent, given in s. 85.’,—SHARSWOOD. we 

(5) The feudal constitutions and usages were first reduced to writing about the year 
1150, by two lawyers of Milan, under the title of consuetudines feudorum, and have been 
subjoined to Justinian’s Novels in nearly all the editions of the body of the Roman law. 
Though this was the feudal law of the German empire, other states have modified this 
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material a point, necessarily drew after it an alteration of laws and customs: 
so that the feodal laws soon drove out the Roman, which had hitherto so 
universally obtained, but now became for many centuries lost and forgotten . 
and Italy itself (as some of the civilians, with more spleen than judgment, 
have expressed it) Jelluinass, atqgue ferinas, immanesque Longobardorum leges 
accepit.(2)(6) A 
*48] *But this feodal polity, which was thus by degrees established over _ 
all the continent of Europe, seems not to have been received in this 
part of our island, at least not universally, and as a part of the national 
constitution, till the reign of William the Norman.(¢) Not but that it is 
reasonable to believe, from abundant traces in our history and laws, that 
even in the times of the Saxons, who were a swarm from what Sir William 
Temple calls the same northern hive, something similar to this was in use; 
yet not so extensively, nor attended with all the rigor that was afterwards 
imported by the Normans. For the Saxons were firmly settled in this island, 
at least as early as the year 600: and it was not till two centuries after, that 
feuds arrived at their full vigor and maturity, even on the continent of 
Europe.(p) 

This introduction however of the feudal tenures into England, by king 
William, does not seem to have been effected immediately after the conquest, 
nor by the mere arbitrary will and power of the conqueror, but to have been 
gradually established by the Norman barons, and others, in such forfeited 
lands as they received from the gift of the conqueror, and afterwards univer- 
sally consented to by the great council of the nation, long after his title was 
established. Indeed, from the prodigious slaughter of the English nobility 
at the battle of Hastings, and the fruitless insurrections of those who sur- 
vived, such numerous forfeitures had accrued, that he was able to reward 
his Norman followers with very large and extensive possessions:(7) which 
gave a handle to the monkish historians, and such as have implicitly followed 
them, to represent him as having by right of the sword seized on all the 
lands of England, and dealt them out again to his own favorites. A suppo- 
sition, grounded upon a mistaken sense of the word conquest; which in its 
feodal acceptation signifies no more than acguisztion;(8) and this has led many 


(n) Gravin, Orig. 1. 1, 2 139. (0) Spelm. Gloss. 218. Bract. J. 2, e. 16, 37. (p) Crag. 1. 2, t. 4. 


law by the spirit of their respective constitutions.—Currty. Prior to the introduction 
of the feudal system into England, lands were allodial. Boone’s Law of Real Property, 
sect. 22 (1883). 

(6) [Received the wild, fierce, and barbarous laws of the Lombards. ] 

(7) Washburn on Real Property, 42 (2 ed.) Williams on Real Property, 2 (6 ed.) 
Tiedeman on Real Prop., part 2 (2 ed). 

(8) To determine whether the appellation was or was not properly applied in its ordi- 
nary sense to William I., it is necessary to consider the circumstances under which he 
mounted the throne. These circumstances will be best stated in the felicitous language 
of Hume. In the fourth chapter of his History he says, ‘‘ The duke of Normandy’s first 
invasion of the island was hostile; his subsequent administration was entirely supported 
by arms; in the very frame of his laws he made a distinction between the Normans and 
English, to the advantage of the former; he acted in every thing as absolute master over 
the natives, whose interest and affections he totally disregarded; and if there was an 
interval when he assumed the appearance of a legal sovereign, the period was very short, 
and was nothing but a temporary sacrifice, which he, as has been the case with most 
conquerors, was obliged to make, of his inclinations to present policy. Scarce any of 
those revolutions which, both in history and in common language, have always been 
denominated conquests, appear equally violent, or were attended with so sudden an 
alteration both of power and property. The Normans and other forei gners who followed 
the standard of William, having totally subdued the natives, pushed the right of con- 
quest to the utmost extremity against them. Except the former conquest of England by 
the Saxons themselves, who were induced by peculiar circumstances to proceed even to 
the extermination of the natives, it would be difficult to find in all history a revolution 
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48-49-50 
hasty writers into a strange historical mistake, and one which, upon 
the slightest examination, will *be found to be most untrue. How- [*4 
ever, certain it is, that the Normans now began to gain very large : 
possessions in England; and their regard for the feodal law. under which 
they had long lived, together with the king’s recommendation of this policy 
to the English, as the best way to put themselves on a military footing, and 
thereby to prevent any future attempts from the continent, were probably the 
reasons that prevailed to effect its establishment here by law.(9) And 
though the time of this great revolution in our landed property cannot be 
ascertained with exactness, yet there are some circumstances that may lead 
us to a probable conjecture concerning it. For we learn from the Saxon 
chronicle,(g) that in the nineteenth year of king William’s reign an invasion 
was apprehended from Denmark; and the military constitution of the Saxons 
being then laid aside, and no other introduced in its stead, the kingdom was 
wholly defenceless; which occasioned the king to bring over a large army of 
Normans and Bretons, who were quartered upon every landholder, and 
greatly oppressed the people. This apparent weakness, together with the 
grievances occasioned by a foreign force, might co-operate with the king’s 
remonstrances, and the better incline the nobility to listen to his proposals 
for putting them in a posture of defence. For as soon as the danger was 
over, the king held a great council to inquire into the state of the nation;(7) 
the immediate consequence of which was the compiling of the great survey 
called domesday-book,(10) which was finished in the next year: and in the 
latter end of that very year the king was attended by all his nobility at 
Sarum; where all the principal landholders submitted their lands to the yoke 
of military tenure, became the king’s vassals, and did homage and fealty to 
his person.(s) ‘This may possibly have been the era of formally introducing 
the feodal tenures by law;(11) and perhaps the very law, thus made 

at the council of Sarum, is that which is still extant,(¢) *and couched  [**50 


(q) A.D. 1085. 

r) Rex tenuit magnum concilium, et graves sermones 
Aabuit cum suis proceribus de hac terra; quo modo 
incoleretur, et a quibushominibus. Chron. Sax. ibid. 
The king held a great council, and had important 
debates with his nobles concerning this land, how it 


omnes se illi subdidere, ejusque, facti sunt vasalli, ac et 
jidelitatis juramenta prestiterunt, se contra alios quos- 
cunque ula fidos futuros. Chron. Sax. A.D. 1086. [All 
holding such estates as were of better condition 
throughout all England became his men, subjected 
themselves to him, were made his vassals, and took 


should be inhabited, and by what men.| 
(s) Omnes predia tenentes, quotquot essent note meli- 
oris per totam Angliam, ejus homines facti sunt, et 


the oath of fealty that they would be faithful to 
him against all, whomsoever they might be.] 
(t) Cap. 52. Wilk. 228. 


more destructive or attended with a more complete subjection of the inhabitants. Con- 
tumely seems to have been wantonly added to oppression, and the natives were univer- 
sally reduced to sucha state of meanness and poverty that the English name became a 
term of reproach, and several generations elapsed before one family of Saxon pedigree 
-was raised to any considerable honors.” 

If these facts do not denote a conquest, in the ordinary sense of that word, then, to be 
sure, it will be difficult to prove that the Saxons were a conquered people.—CHITTY. 

(9) By the Norman conquest England was made the home of many Norman soldiers. 
The conquered Saxons received no favors of the king, and those who had opposed 
the conqueror had their lands confiscated. And at the completion of the Domesday 
Book 1086, two decades from the battle of Hastings, the king held all the lands not 
possessed by the Church, in demesne, or of him directly as feuds, by comparatively few 
individuals. It was a base confiscation and appropriation by the king. 1 Pingrey on 
Real Property, 30 (1895). 4 ; ; 

(10) The original Domesday Book is preserved in the chapter house at Westminster. 
It consists of two volumes—a large folio and a quarto. In 1783 the government pub- 
lished fac-similies. In 1816, two supplementary volumes were published: the first con- 
taining a general introduction and indices; the other contained the Exon Domesday, the 
Inquisitio Eliensis, and the Liber Winton, which were contemporary with the original 
survey, and also the Boldon Book, which is a survey of Durham, made by Bishop Pudsey 
in 1183. As to the meaning of the name, Mr. Hallam in his Middle Ages (chap. 9, part 
2) quotes Ingulfus as saying the book was so called because it was as general and con- 
clusive as the last judgment will be. 1 Stubbs Const. Hist. of England, p. 266. 

(x1) Williams on Real Property, 2 (6 ed.). 
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in these remarkable words:—‘‘ Statwimus, ut omnes liberi homines faedere 
et sacramento affirment, quod intra et extra universum regnum Angle Withelmo 
regi domino suo fideles esse volunt, terras et honores illus omni fidelitate ubique 
servare cum eo, et contra inimicos et alienigenas defendere.’’(12) The terms 
of this law (as Sir Martin Wright has observed)(z) are plainly feodal: for, 
first, it requires the oath of fealty, which made, in the sense of the feudists, 
every man that took it a tenant or vassal: and, secondly, the tenants obliged 
themselves to defend their lord’s territories and titles against all enemies 
foreign and domestic. But what clearly evinces the legal establishment of 
this system, is another law of the same collection,(w) which exacts the 
performance of the military feodal services, as ordained by the general 
council: —‘‘ Omnes comites, et barones, et milites, et servientes, et universt liberi 
homines totius regni nostri predicti, habeant et teneant se semper bene in arms 
et in equis, ut decet et oportet: et sint semper prompti et bene paratt, ad servt- 
tium suum integrum nobis explendum et peragendum, cum opus fuerit: secun- 
dum quod nobis debent de feodis et tenementis suis de jure facere, et stcut tlis 
statuimus per commune concilium totius regnt nostri predicti.’’ (13) 

This new polity therefore seems not to have been zfosed by the conqueror, 
but nationally and freely adopted by the general assembly of the whole realm, 
in the same manner as other nations of Europe had before adopted it, upon 
the same principle of self-security. And, in particular, they had the recent 
example of the French nation before their eyes; which had gradually surren- 
dered up all its allodial or free lands into the king’s hands, who restored them 
to the owners as a benefictum or feud, to be held to them and such of their 
heirs as they previously nominated to the king: and thus by degrees all the 
allodial estates in France were converted into feuds, and the freemen became 
the vassals of the crown.(x)(14) The only difference between this change 

of tenures in France, and that in England, was, that the former was 
*51] effected gradually *by the consent of private persons; the latter was 

done at once, all over England, by the common consent of the 
nation. (7) 

In consequence of this change, it became a fundamental maxim and neces- 
sary principle (though in reality a mere fiction) of our English tenures, 
‘‘that the king is the universal lord and original proprietor of all the lands 
in his kingdom:(z)(15) and that no man doth or can possess any part of it, 


uw) Tenures, 66. Egyptians, reserving an annual render of the fifth 
w) Cap. 58. Wilk. 288. part of their value. Gen. c. xlvii. 

4 Montesq. Sp. L. b. 31, ¢. 8. . (2) Tout fuit in luy, et vient de luy al commencement. 
y) Pharaoh thus acquired the dominion of all M. 24 Hdw. III. 65. [All was his and all proceeded 


the lands in Egypt, and granted them out to the _ originally from him.] 


(12) [‘‘ We decree that all freemen bind themselves by homage and fealty, that within 
and without the whole kingdom of England, they will be faithful to king William their 
lord, and everywhere preserve his lands and honors with all fidelity, and defend him 
against all foreign and domestic enemies.”’] 

(13) [“‘ That all earls, barons, soldiers, servants and freemen of our whole kingdom afore- 
said, keep and hold themselves always well furnished with arms and horses, as is suitable 
and proper: and be always ready and well prepared for fulfilling and performing their 
entire service to us when need shall be; according to what they are bound by law to do 
for us by reason of their fees and tenements, and as we have ordained by the common 
council of our whole kingdom aforesaid.’ ] 

(14) Ido not understand Montesquieu, in the chapter cited, to say that all the allodial 
lands in France were surrendered up into the king’s hands and taken again as fiefs. 
Down to a late period, the presumption of law in the southern provinces of France as to 
land was that it was allodial until the contrary wasshown. See Hallam’s Middle Ages, 
ch. 2, part 1.—COLERIDGE. ; 

(15) People v. Van Renseler, 8 Barb. 193, N. Y. (1850). Pingrey on Real Prop. p. 38. 
In this country we have adopted and applied the same principle. And it is the settled 
doctrine with us that all valid individual title to land within the United States is derived 
from our own local governments—or from that of the United States—or from the crown, 
or colonial governments existing prior to the Revolution. 1 Barb. Pers. and Prop. 303. 
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but what has mediately or immediately been derived as a gift from him, to be 
held upon feodal services.’ For this being the real case in pure, original 
proper feuds, other nations who adopted this system were obliged to act upon 
the same supposition, as a substruction and foundation of their new polity 
though the fact was indeed far otherwise. And, indeed, by thus consenting 
to the introduction of feodal tenures, our English ancestors probably meant 
no more than to put the kingdom in a state of defence by establishing a mili- 
tary system; and to oblige themselves (in respect of their lands) to maintain 
the king’s title and territories, with equal vigor and fealty as 7f they had 
received their lands from his bounty upon these express conditions, as pure, 
proper, beneficiary feudatories. But whatever their meaning was, the Nor- 
man interpreters, skilled in all the niceties of the feodal constitutions, and 
well understanding the import and extent of the feodal terms, gave a very 
different construction to this proceeding: and thereupon took a handle to 
introduce not only the rigorous doctrines which prevailed in the duchy of Nor- 
mandy, but also such fruits and dependencies, such hardships and services, 
as were never known to other nations;(a) as if the English had, in fact as well 
as theory, owed every thing they had to the bounty of their sovereign lord. 

Our ancestors, therefore, who were by no means beneficiaries, but 
had barely consented to this fiction of tenure from *the crown, asthe [**52 
basis of a military discipline, with reason looked upon these deductions 
as grievous impositions, and arbitrary conclusions from principles that, as to 
them, had no foundation in truth.(¢) However, this king and his son William 
Rufus kept up with a high hand all the rigors of the feodal doctrines: but 
their successor Henry I. found it expedient, when he set up his pretensions 
to the crown, to promise a restitution of the laws of king Edward the Con- 
fessor, or ancient Saxon system; and accordingly, in the first year of his 
reign, granted a charter, (c) whereby he gave up the greater grievances, but 
still reserved the fiction of feodal tenure, for the same military purposes 
which engaged his father to introduce it. But this charter was gradually 
broken through, and the former grievances were revived and aggravated, by 
himself and succeeding princes; till in the reign of king John they became so 
intolerable, that they occasioned his barons, or principal feudatories, to rise 
up in arms against him; which at length produced the famous great charter 
at Running-mead, which, with some alterations, was confirmed by his son 
Henry III. And, though its immunities (especially as altered on its last 
edition by his son)(d) are very greatly short of those granted by Henry L., 
it was justly esteemed at the time a vast acquisition to English liberty. 
Indeed, by the further alteration of tenures that has since happened, many 
of these immunities may now appear, to a common observer, of much less 
consequence than they really were when granted: but this, properly consid- 
ered, will show, not that the acquisitions under John were small, but that 
those under Charles were greater. And from hence also arises another infer- 
ence; that the liberties of Englishmen are not (as some arbitrary writers 
would represent them) mere infringements of the king’s prerogative, extorted 
from our princes by taking advantage of their weakness; but a restoration 
of that ancient constitution, of which our ancestors had been defrauded by 
the art and finesse of the Norman lawyers, rather than deprived by the force 
‘of the Norman arms. : 

*Having given this short history of their rise and progress, we will [*53 
next consider the nature, doctrine, and principal laws of feuds; 
wherein we shall evidently trace the groundwork of many parts of our 
public polity, and also the original of such of our own tenures as were either 
abolished in the last century, or still remain in force. 

Sy er pa 
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The grand and fundamental maxim of all feodal tenure is this: that all 
lands were originally granted out by the sovereign, and are therefore holden, 
either mediately or immediately, of the crown.(16) The grantor was called 
the proprietor, or Jord: being he who retained the dominion or ultimate 
property of the feud or fee; and the grantee, who had only the use and pos- 
session, according to the terms of the grant, was styled the feudatory, or 
vassal, which was only another name for the tenant, or holder of the lands; 
though, on account of the prejudices which we have justly conceived against 
the doctrines that were afterwards grafted on this system, we now use the 
word vassal opprobriously, as synonymous to slave or bondman.(17)(18) 
The manner of the grant was by words of gratuitous and pure donation, dedz 
et concessi;(19) which are still the operative words in our modern infeoda- 
tions or deeds of feoffment.(20) ‘This was perfected by the ceremony of 
corporal investiture, or open and notorious delivery of possession in the 
presence of the other vassals; which perpetuated among them the era of the 
new acquisition, at a time when the art of writing was very little known; 
and therefore the evidence of property was reposed in the memory of the 
neighborhood; who, in case of a disputed title, were afterwards called upon 
to decide the difference, not only according to external proofs, adduced by 
the parties litigant, but also by the internal testimony of their own private 
knowledge. 

Besides an oath of fealty,(21) or profession of faith to the lord, which was 
the parent of our oath of allegiance, the vassal or tenant upon investi- 
ture did usually homage to his lord,(22) openly and humbly kneeling, 


(16) Washburn on Real Property, 5 ed. p. 44. Bard. Pers. Prop. 303. 

(17) Nothing, I think, proves more strongly the detestation in which the people of this 
country held the feudal oppressions, than that the word vassal, which once signified a 
feudal tenant or grantee of land, is now synonymous to slave; and that the word vzdlain, 
which once meant only an innocent, inoffensive bondman, has kept its relative distance, 
and denotes a person destitute of every moral and honorable principle, and is become one 
of the most opprobrious terms in the English language.—CHRISTIAN. 

(18) May it not be assumed that the system produced a moral debasement equivalent to 
the political degradation which it inflicted, and that, although v//ain originally meant 
nothing more than bondman, or laborer, it became afterwards, as we have seen, expres- 
sive of moral turpitude, from the vices which the system necessarily engendered in its 
victims >—CHITTY. 

(19) [‘‘I have given and granted.’’] 

(20) Washburn on Real Prop., vol. i, 5 ed. p. 45. 

(21) See ante, note 2 to this chapter, observing, in addition to what is there said, that 
lands held in frankalmotigne, or at will, according to common law, not affected by cus- 
tom, form exceptions to the general rule that fealty is incident to all manner of tenures, 
I Inst. 93, a. b. It should also be remarked that no one who has not an estate in fee- 
simple or fee-tail, either in his own right or in right of another, was entitled either to 
receive, or even to do, homage. 1 Inst. 66, b., 67, a. Homage, indeed, seems to have 
been properly incident to tenure by knight’s service only: at least wherever homage was 
parcel of a tenure, that was held to afford a presumption that the tenure was by knight’s 
service, unless the contrary could be proved. 1 Inst. 67 b. Whilst homage continued, 
it was far from being a mere ceremony; for the performance of it, where it was due, ma- 
terially concerned both lord and tenant in point of interest and advantage. To the lord 
it was of consequence, because, tilt he had received homage from the heir, he was not en- 
titled to the wardship of him and of his land; unless the lord had the seignory for life or 
years only, in which case he could not take homage, and therefore was allowed wardship 
without that previous act. To the tenant the homage was scarce of less importance, for, 
anciently, every kind of homage, when received, but not before, bound the lord to keep 
the tenant free from every molestation for services due to the lord paramount, (if there 
were any such,) and to defend his title to the land against all others; though in subse- 
quent times this implication of acquittal and warranty became peculiar to homage an- 
cestrel. MWargrave’s note toCo. Litt. 67, b.—Currry. 

(22) Williams on Real Prop., 6 ed. p. 120. Turpinet al. v. Locket et al., 6 Va. (Call.) 
p. 131. Washburn on Real Prop., vol. i, 5 ed., p. 46; ib. p. 60. 
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JO sO4eOo 
being ungirt, uncovered, *and holding up hi K 
between those of the lord, who sate Bette We a eee ot 
that ‘‘he did become his maz, from that day forth, of tite and Tieab and 
earthly honor:’’ and then he received a kiss from his ‘lord. (@) Which cere- 
mony was denominated homagium, or manhood, by the feudists. from the 
stated form of words, devenio vester homo.(f )(23) 

When the tenant had thus professed himself to be the man of his superior 
or lord, the next consideration was concerning the service which, as such. he 
was bound to render, in recompense for the land that he held. This, in pure 
proper, and original feuds, was only twofold; to follow, or do saz¢ to, the lord 
in his courts in time of peace; and in his armies or warlike retinue, when 
necessity called him to the field. ‘The lord was in early times, the legislator 
and judge over all his feudatories: and therefore the vassals of the inferior 
lords were bound by their fealty to attend their domestic court barons, ( g) 
(which were instituted in every manor or barony for doing speedy and effec- 
tual justice to all the tenants, ) in order as well to answer such complaints as 
might be alleged against themselves, as to form a jury or homage for the trial 
of their fellow-tenants: and upon this account, in all the feodal institutions 
both here and on the continent, they are distinguished, by the appellation of 
the peers of the court; pares curtis, or pares curie. In like manner the 
barons themselves, or lords of inferior districts, were denominated peers of 
the king’s court, and were bound to attend him upon summons, to hear 
causes of greater consequence in the king’s presence, and under the direction 
of his grand justiciary; till in many countries the power of that officer was 
broken and distributed into other courts of judicature, the peers of 
the king’s court still reserving to themselves (in *almost every feodal [55 
government) the right of appeal from those subordinate courts in the 
last resort. The military branch of service consisted in attending the lord 
to the wars, if called upon, with such a retinue, and for such a number of 
le = were stipulated at the first donation, in proportion to the quantity of 
the land. 

At the first introduction of feuds, as they were gratuitous, so also they 
were precarious, and held at the we// of the lord,(Z) who was then the sole 
judge whether his vassal performed his services faithfully. ‘Then they became 
certain for one or more years. Among the ancient Germans they continued 
only from year to year; an annual distribution of lands being made by their 
leaders in their general councils or assemblies.(z)) This was professedly 
done lest their thoughts should be diverted from war to agriculture, lest the 
strong should encroach upon the possessions of the weak, and lest luxury 
and avarice should be encouraged by the erection of permanent houses, and 
too curious an attention to convenience and the elegant superfluities of life. 
But, when the general migration was pretty well over, and a peaceable pos- 
session of the new-acquired settlements had introduced new customs and: 


universis per vices occupantur; arva per annos mutant.’ 
And Cesar, yet more fully, (de bell. Gall. 1. 6, c. 21 :) 


Tt was an observation of Dr. Arbuthnot that j : 
“ Neque quisquam agri modum certwm aut fines proprios 


tradition was nowhere preserved so pure and incor- 


lee 285. 


Ann as among children, whose games and plays are 
delivered down invariably from one generation to 
another. Warburton’s Notes on Pope, Vi. 134, 88. It 
will not, I hope, be thought puerile to remark, in 
confirmation of this observation, that in one of our 
ancient juvenile pastimes (the king Iam or basilinda 
of Julius Pollux, Onomastic, l. 9, c. 7) the ceremonies 
and language of feodal homage are preserved with 
great exactness. 

g) Feud. 1. 2, t. 55. 

h) Feud. 1.1, t. 1. : 

i) Thus Tacitus, (de Mor. Germ. c. 26:) “ agrt ab 


(23) [I become your man. ] 


habet: sed magistratus et principes, in annos singulos, 
gentibus et cognationibus hominum qui una coterunt, 


_ quantum eis et quo loco visum est, attribwunt agri atque 


anno post alio transire cogunt.” [They all occupy the 
lands by turns; the arable lands they change an- 
nually. Neither/has any one a certain proportion 
or fixed boundaries to his land; but the magistrates: 
and friends every year assign to the people, and the 
kindred of those men whqhave assembled together, 
as much land, and in whatever place, as seems to 
them fit, and oblige them the next year to remove: 
from it to another portion.’’] : 
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manners; when the fertility of the soil had encouraged the study of hus- 
bandry, and an affection for the spots they had cultivated began naturally to 
arise in the tillers; a more permanent degree of property was introduced, and 
feuds began now to be granted for the /ife of the feudatory.(#) But still 
feuds were not yet hereditary; though frequently granted, by the favor of the 
lord, to the children of the former possessor; till in process of time it became 
unusual, and was therefore thought hard, to reject the heir, if he were cap- 

able to perform the services:(/) and therefore infants, women, and 
*56] professed monks, who were incapable of *bearing arms, were also 

incapable of succeeding to a genuine feud.(24) But the heir, when 
admitted to the feud which his ancestor possessed, used generally to pay a 
fine or acknowledgment to the lord, in horses, arms, money, and the like, for 
such renewal of the feud: which was called a relief, because it raised up and 
re-established the inheritance, or, in the words of the feodal writers, ‘‘zxcerfam 
et caducam hereditatem relevabat.’’(25) ‘This relief was afterwards, when 
feuds became absolutely hereditary, continued on the death of the tenant, 
though the original foundation of it had ceased. 

For in process of time feuds came by degrees to be universally extended 
beyond the life of the first vassal, to his soxs, or perhaps to such one of them 
as the lord should name; and in this case the form of the donation was 
strictly observed: for if a feud was given to a man and his sows, all his sons 
succeeded him in equal portions: and, as they died off, their shares reverted 
to their lord, and did not descend to their children, or even to their surviving 
brothers, as not being specified in the donation.(w) But when such a feud 
was given toa man and his fez7s, in general terms, then a more extended 
rule of succession took place; and when the feudatory died, his male de- 
scendants zz znfinztum(26) were admitted to the succession. When any such 
descendant, who thus had succeeded, died, his male descendants were also 
admitted in the first place; and, in defect of them, such of his male collateral 
kindred as were of the blood or lineage of the first feudatory, but no others. 
For this was an unalterable maxim in feodal succession, that ‘‘none was 
capable of inheriting a feud, but such as was of the blood of, that is, lineally 
descended from, the first feudatory.’’(z) And the descent being thus con- 
fined to males, originally extended to all the males alike; all the sons, with- 
out any distinction of primogeniture, succeeding to equal portions of the 
father’s feud. But this being found upon many accounts inconvenient 
(particularly, by dividing the services, and thereby weakening the strength 

of the feodal union, ) and honorary feuds (or titles of nobility) being 
*57] now introduced, which were not of *a divisible nature, but could only 

be inherited by the eldest son;(0) in imitation of these, mz/tary feuds 
(or those we are now describing) began also in most countries to descend, 
according to the same rule of primogeniture, to the eldest son, in exclusion 
of all the rest.( p) (27) 

Other qualities of feuds were, that the feudatory could not aliene or dispose 
of his feud; neither could he exchange, nor yet mortgage,(28) nor even 
devise it by will, without the consent of the lord.(g) For the reason of 


k) Feud. 1. 1,*t. 1. 0) Feud. 2, t. 55. 
1) Wright, 14. si Wright, 32. 
m) Ibid. 17. q) Ibid. 29. 

n) Ibid. 183. 


CC — 


24) Leake’s Digest, p. 32 (3 ed.). 
2 2 [‘‘It raised up the uncertain and fallen inheritance,’’] 
26) [ Forever. ] 
24} AS ae Real Prop. vol. i, 5 ed. p. 50, 56. 
2 or, according to Judge Collet in Dewit, lessor v. Osbourne, 5 Ohio, 481 (18 
could the estate be held liable for debts unless due to the lord. : Pose er 
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es saat i pe eee abilities of the feudatory to serve in war, 

; iberty to transfer this gift, either from himself 
or from his posterity who were presumed to inherit his valor, to others who 
might prove less able. And, as the feodal obligation was looked upon as 
reciprocal, the feudatory being entitled to the lord’s protection, in return for 
his own fealty and service; therefore the lord couid no more transfer his 
seignory or protection without consent of his vassal, than the vassal could 
his feud without consent of his lord:(7) it being equally unreasonable, that 
the lord should extend his protection to a person to whom he had exceptions 
and that the vassal should owe subjection to a superior not of his own 
choosing. (29) 

These were the principal, and very simple, qualities of the genuine or 
original feuds; which were all of a military nature, and in the hands of 
military persons: though the feudatories, being under frequent incapacities 
of cultivating and manuring their own lands, soon found it necessary to 
commit part of them to inferior tenants: obliging them to such returns in 
service, corn, cattle, or money, as might enable the chief feudatories to 
attend their military duties without distraction: which returns, or veditus, 
were the original of rents, and by these means the feodal polity was greatly 
extended; these inferior feudatories (who held what are called in the Scots 
law ‘‘rere-fiefs’’) being under similar obligations of fealty, to do suit of court, 
to answer the stipulated renders or rent-service, and to promote the 
welfare of their immediate superiors or lords.(s) *But this atthe [58 
same time demolished the ancient simplicity of feuds; and an inroad 
being once made upon their constitution, it subjected them, in a course of 
time, to great varieties and innovations. Feuds began to be bought and 
sold, and deviations were made from the old fundamental rules of tenure and 
succession; which were held no longer sacred, when the feuds themselves no 
longer continued to be purely military. Hence these tenures began now to 
be divided into feoda propria et impropria, proper and improper feuds; under 
the former of which divisions were comprehended such, and such only, of 
which we have before spoken; and under that of improper or derivative 


(r) Wright, 30. (s) Ibid. 20. 


(29) Jackson v. Shutz, 18 Johnson, 185 (N. Y). Williams on Real Property, 6 ed. p. 

17. Washburn on Real Prop. vol. i, p. 46 (5 ed.). Tiedeman on Real Prop. 2 ed. 

ar. 22. 

P This, for so concise a treatise, is perhaps the most luminous that has been written 
upon the subject of the feudal system. However, in addition to it, I should strongly 
recommend to the student’s perusal the treatise on feuds and tenures by knight-service 
among the posthumous works of Sir Henry Spelman, Dalrymple on Feudal Property, 
and a very elaborate note upon the subject by Mr. Butler, among his annotations upon 
Coke Littleton. Co. Litt. 191, aa -ARCHBOLD. en 

Upon the subject of the feudal system, its rise and decline, its spirit, and the compara- 
tive evils and benefits of which it was the cause, I cannot do better than refer the reader 
to Mr. Hallam’s masterly disquisition, Middle Ages, ch, 2, part 2.—COLERIDGE. 

Upon the subject of this and the following chapters the student is recommended to 
study the excellent Essay on Feudal Property, by Sir John Dalrymple, an author who, 
notwithstanding some errors on antiquarian points of little importance, cannot be too 
highly praised for the philosophical accuracy and elegance with which he has treated a 
subject that most writers contrive to render extremely obscure and repulsive. —SWEET. 

I may be allowed to add that Sullivan’s Lectures on Feudal Law isa work copious in 
detail, and exhibiting ably, among other topics, the influence of the feodal system upon 
the modern law of tenures. Sir Martin Wright’s Introduction to the Law of Tenures is 
one of the most accurate and profound of the essays on this topic, and is worthy of the 
most attentive study. Craig de Feudis, lord Mansfield thought, was much to be pre- 
ferred to any juridical work which England had then produced. The thirtieth and 
thirty-first books of Montesquieu’s Spirit of Laws may be read with advantage, as also 
Robertson’s History of Charles V., and an excellent Lecture on Feudal Law—Lect. X.— 
in Hoffman’s Legal Outlines.—SHARSWOOD. 
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feuds were comprised all such as do not fall within the other descriptions; 
such, for instance, as were originally bartered and sold to the feudatory for a 
price; such as were held upon base or less honorable services, or upon a 
rent, in lieu of military service; such as were in themselves alienable, with- 
out mutual license; and such as might descend indifferently either to males 
or females. But, where a difference was not expressed in the creation, such 
new-created feuds did in all respects follow the nature of an original, genu- 
ine, and proper feud.(/) . 

But as soon as the feodal system came to be considered in the light of a 
civil establishment, rather than as a military plan, the ingenuity of the same 
ages, which perplexed all theology with the subtilty of scholastic disquisi- 
tions, and bewildered philosophy in the mazes of metaphysical jargon, began 
also to exert its influence on this copious and fruitful subject: in pursuance 
of which, the most refined and oppressive consequences were drawn from 
what originally was a plan of simplicity and liberty, equally beneficial to both 
lord and tenant, and prudently calculated for their mutual protection and 
defence. From this one foundation, in different countries of Europe, very 
different superstructures have been raised: what effect it has produced on the 
landed property of England will appear in the following chapters. 


CHAPTER V. 
OF THE ANCIENT ENGLISH TENURES, 


In this chapter we shall take a short view of the ancient tenures of our 
English estates, or the manner in which lands, tenements, and heredita- 
ments, might have been holden, as the same stood in force, till the middle of 
the last century. In which we shall easily perceive, that all the particulari- 
ties, all the seeming and real hardships, that attended those tenures, were to- 
be accounted for upon feodal principles and no other; being fruits of, and 
deduced from, the feodal policy. 

Almost all the real property of this kingdom is, by the policy of our laws, 
supposed to be granted by, dependent upon, and holden of, some superior 
lord, by and in consideration of certain services to be rendered to the lord by 
the tenant or possessor of this property. The thing holden is therefore 
styled a ¢enement, the possessors thereof ¢enants, and the manner of their pos- 
session a /enure.(1) Thus all the land in the kingdom is supposed to be: 
holden, mediately or immediately, of the king, who is styled the lord para- 
mount, or above all. Such tenants as held under the king immediately, 
when they granted out portions of their lands to inferior persons, became also 
lords with respect to those inferior persons, as they were still tenants with 
respect to the king, and, thus, partaking of a middle nature, were called 


(t) Feud. 2, t. 7. 


s/ Greenhood’s Public Policy, 608. De Peyster v. Michael, 2 N. Y. App. Selden, p. 
498 (1852). Freeman on Cotenancy & Partnership, p. 5. Washburn on Real Property, 
oer p- 45, 52. Barb, Pers. & Prop. p. 303. Williams on Real Property, pp. 13, 121 


edi). 

William the First and other feudal sovereigns, though they made large and numerous 
grants of lands, always reserved a rent, or certain annual payments, (commonly very 
trifling,) which were collected by the sheriffs of the counties in which the lands lay, to 
show that they still retained the dominium directum in themselves. Madox, Hist. 
Exch.c. 10, Craig de Feud. I. 1, c. 9.—Cuirry. 
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mesne, or middle, lords. So that if the king granted a manor to A. 

and he granted a portion of the land to B., now B. was said to hold of [*60. 
A., and A. of the king; or, in other words, B. held his lands immedi- 

ately of A., but mediately of the king. ‘The king therefore was styled lord 
paramount; A. was both tenant and lord, or was a mesne lord: and B. was 
called tenant avavazl, or the lowest tenant; being he who was supposed to 
make avail, or profit of the land.(@) In this manner are all the lands of the 
kingdom holden, which are in the hands of subjects: for, according to Sir 
Edward Coke,(4) in the law of England we have not properly adlodium,; 
which, we have seen, (c) is the name by which the feudists abroad distinguish 
such estates of the subject, as are not holden of any superior. So that at the 
first glance we may observe, that our lands are either plainly feuds, or par- 
take very strongly of the feodal nature. 

All tenures being thus derived, or supposed to be derived, from the king, 
those that held immediately under him, in right of his crown and dignity, 
were called his tenants zz capite, or in chief; which was the most honorable 
species of tenure, but at the same time subjected the tenants to greater and 
more burthensome services, than inferior tenures did.(d@) This distinction 
ran through all the different sorts of tenure, of which I now proceed to give 
an account. 

I, There seems to have subsisted among our ancestors four principal species 
of lay tenures, to which all others may be reduced: the grand criteria of which 
were the nature of the several services or renders, that were due to the lords 
from their tenants. ‘The services, in respect of their quality, were either /ree 
or base services; in respect of their quantity and the time of exacting them, 
were either certain or uncertain. Free services were such as were not 
unbecoming the character of a soldier or a freeman to perform; “as to 
serve under his lord in the wars, to pay a sum of money, and the like. 
Base services were such as were only fit for peasants or persons of a servile 
rank; as to plough the lord’s land, to make his hedges, to carry out his dung, 
or other mean employments. ‘The cervtazz services, whether free or base, 
were such as were stinted in quantity, and could not be exceeded on any 
pretence; as, to pay a stated annual rent, or to plough such a field for three 
days. ‘The uncertain depended upon unknown contingencies; as, to do mili- 
tary service in person, or pay an assessment in lieu of it, when called upon; 
or to wind a horn whenever the Scots invaded the realm; which are free 
services: or to do whatever the lord should command; which is a base or 
villein service. 

From the various combinations of these services have arisen the four kinds 
of lay tenure which subsisted in England, till the middle of the last century; 
and three of which subsist to this day. Of these Bracton (who wrote under 
Henry the Third) seems to give the clearest and most compendious account, 
of any author ancient or modern;(e) of which the following is the outline or 
abstract.(f) ‘‘Tenements are of two kinds, frank-tenement and villenage. 
And, of frank-tenements, some are held freely in consideration of homage 
and knight-service; others in free-socage with the service of fealty only.”’ 
And again,(g) ‘‘of villenages some are pure, and others privileged. He 
that holds in pure villenage shall do whatever is commanded him, and always 
be bound to an uncertain service. The other kind of villenage is called 


[*61 


a) 1 Inst. 296. 

b) 1 Inst. 1. 

c) Page 47. é matey. 

d) In the Germanic constitution, the electors, the 
bishops, the secular princes, the imperial cities, etc., 
which hold directly from the emperor, are called 
the immediate states of the empire,—all other land- 
holders being denominated mediate ones. Mod. Un. 
Hist. xliii. 61. 

(e) L. 4, tr. 1, c. 28. 


(f) Tenementorum aliud liberum, aliud villenagium. 
Item, liberorum aliud tenetur libere pro homagio et ser- 
vitio militari ; aliud in libero socagio eum fidelitate tan- 
tum. alt 

(9) B Saraet mm aliud purum, aliud privilegiatum. 
Qui tenetin puro villenagio faciet quicquid et preceptum 
Juerit, et semper tenebitur ad incerta. Aliud genus vil- 
lenagii dicitur villanum socagium ; et hujusmodi villant 
soemanni—villana faciunt servitia, sed certa, et deter- 
minata. 
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villein-socage; and these villein-socmen do villein services, but such as are 
certain and determined.’’ Of which the sense seems to be as follows: first, 

where the service was free but uncertain, as military service with 
*62] homage, that tenure was called the tenure in *chivalry, per servitcum 

militare, or by knight-service. Secondly, where the service was not 
only free, but also certain, as by fealty only, by rent and fealty, etc., that 
tenure was called iberum socagium, or free-socage. ‘These were the only /vee 
holdings or tenements; the others were vz//enous or servile, as thirdly, where 
the service was dase in its nature, and wzcertain as to time and quantity, the 
tenure was purum villenagium, absolute or pure villenage. Lastly where 
the service was dase in its nature, but reduced to a certainty, this was still 
villenage, but distinguished from the other by the name of privileged villen- 
age, villenagium privilegiatum, or it might be still called socage, (from the cer- 
tainty of its services, ) but degraded by their daseness into the inferior title 
of villanum-socagium, villein-socage. (2) 

I. The first, most universal, and esteemed the most honorable species of 
tenure, was that by knight-service, called in Latin servitiwm militare; and in 
law-French, chivalry, or service de chivaler, answering to the fief @’ haubert 
of the Normans,(#) which name is expressly given it by the Mirrour.(z) 
This differed in very few points, as we shall presently see, from a pure and 
proper feud, being entirely military, and the general effect of the feodal estab- 
lishment in England. ‘To make a tenure by knight-service, a determinate 
quantity of land was necessary, which was called a knight’s fee, feodum 
militare,; the measure of which in 3 Edw. I. was estimated at twelve plough- 
lands,(#) and its value (though it varied with the times)(/) in the reigns of 
Edward I. and Edward II.(m) was stated at 20/. per annum.(3) And he 
who held this proportion of land (or a whole fee) by knight-service, was 
bound to attend his lord to the wars for forty days in every year, if called 
upon;(2) which attendance was his vedzfus or return, his rent or service for 
the land he claimed to hold. If he held only half a knight’s fee, he was 

only bound to attend twenty days, and so in proportion.(o) And there 
**63] is reason to “apprehend, that this service was the whole that our ances- 
tors meant to subject themselves to; the other fruits and consequences 


h) Spelm. Gloss. 219. Co. Litt. 69. 

t) C. 2, 2 27. (n) See writs for this purpose in Memorand. Scacch. 
(kK) Pasch. 3 Edw. I. Co. Litt. 69. 36, prefixed to Maynard’s Year-book, Edw. Il. 

Vy 2 Inst. 596. (0) Litt. 2 95. 

m) Stat. Westm. 1, c. 36. Stat. de milit. 1 Edw. II. 


(2) Greenleaf’s Cruise on Real Prop. vol. 1, c. ii. p. 27, 25. Washburn on Real Prop. 
vol. I, p. 53 (5 ed.) 

(3) Mr. Selden contends that a knight’s fee did not consist of land of a fixed extent or 
value, but was as much as the king was pleased to grant upon the condition of having the 
service of one knight. Tit. of Hon. p. 2,c.5,s.17and 26. This is most probable: besides, 
it cannot be supposed that the same quantity of land was everywhere of the same yalue. 
—CBRISTIAN. 

Upon the questions of the extent and value of a knight’s fee there are many opinions, 
and it seems hardly possible in the present day to arrive at any certainty. With regard 
to the value it varied undoubtedly; but it can hardly be said to have varied ‘‘ with the 
times,’’ if the writs as cited by lord Coke (2 Inst. 596) can be depended upon. ‘The fluc- 
tuation in them is so uncertain and extraordinary that it cannot be accounted for by any 
change in the times. With regard to the extent, we can have no hesitation in assenting 
to the doctrine that it varied with the goodness of the land: at the same time the measure 
might be the same, as twelve plough-lands of rich soil would contain a less space than the 
same number in a lighter and less productive soil. There might, therefore, be always the 
same number of plough-lands, though the number of acres might vary; nor is it at all 
inconsistent with this that there might be appendant to the plough-lands wood, meadow, 
and pasture; for the arable land was the principal thing considered in all ancient agricul- 
‘ture; wood, meadow, and pasture were appendages, furnishing the estovers and botes of 
‘the tenant of the arable land.—CoLgRIDGE. 
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_ of this tenure being fraudulently superinduced, as the regular (though unfore- 
seen) appendages of the feodal system. 
; This tenure of knight-service had all the marks of a strict and regular feud: 
it was granted by words of pure donation, dedi et concessi,( p) was transferred 
by investiture or delivering corporal possession of the land, usually called 
livery of seisin; and was perfected by homage and fealty. It also drew after 
it these seven fruits and consequences, as inseparably incident to the tenure 
in chivalry ; viz., aids, relief, primer seisin, wardship, marriage, fines for 
alienation and escheat: all which I shall endeavor to explain, and to show 
to be of feodal original.(4) 

1. Aids were originally mere benevolences granted by the tenant to his 
lord, in times of difficulty and distress;(g) but in process of time they grew 
to be considered as a matter of right, and not of discretion. ‘These aids were 
principally three; first, to ransom the lord’s person, if taken prisoner; a 
necessary consequence of the feodal attachment and fidelity: insomuch that 
the neglect of doing it, whenever it was in the vassal’s power, was by the strict 
rigor of the feodal law an absolute forfeiture of his estate.(7) Secondly, to 
make the lord’s eldest son a knight; a matter that was formerly attended 
with great ceremony, pomp, and expense. ‘This aid could not be demanded 
till the heir was fifteen years old, or capable of bearing arms:(s) the intention 
of it being to breed up the eldest son and heir-apparent of the seignory, to 
deeds of arms and chivalry, for the better defence of the nation. ‘Thirdly, to 
marry the lord’s eldest daughter, by giving her a suitable portion: for daugh- 
ters’ portions were in those days extremely slender, few lords being 
able to save much out of *their income for this purpose; nor could [*64 
they acquire money by other means, being wholly conversant in matters 
of arms; nor, by the nature of their tenure, could they charge their lands. 
with this or any other encumbrances.(5) From bearing their proportion to: 
these aids, no rank or profession was exempted: and therefore even the. 
monasteries, till the time of their dissolution, contributed to the knighting 
of their founder’s male heir,(of whom their lands were holden, ) and the mar- 
riage of his female descendants.(¢) And one cannot but observe in this. 
particular the great resemblance which the lord and vassal of the feodal law 
bore to the patron and client of the Roman republic; between whom also there 
subsisted a mutual fealty, or engagement of defence and protection. For, 
with regard to the matter of aids, there were three which were usually raised 
by the client; viz. to marry the patron’s daughter; to pay his debts; and to: 
redeem his person from captivity.(z) 

But besides these ancient feodal aids, the tyranny of lords by degrees 
{2} vy poe de gratia, et non de jure,—cum ew ewer Gel Gol senna weno fsa de 00 
dependeant ex gratia tenentiwm, et non ad voluntatem conferrent ; in xris alient dissolutionem gratuitam pecu- 
dominorum. Bracton, 1. 2, tr. 1, c. 16, 2 8. [Aids niam erogarent; et ab hostibus in bello captos redimer- 


arise from favor, not from right, since they depend ent, Paul Manutius de Senatu Romano, c. 1 pekbhe: 
on the good will of the tenant, not on the willofthe there was this reciprocity of service between them— 


lord.] that the clients should give a sum of money for 
(r) Feud. 1. 2, t. 24. marrying the daughters of their lords, pay their 
(s) 2 Inst. 233 debts, and ransom them when taken captive in wat.} 


(t) Phillip’s Life of Pole, i. 223. 


(4) Bowyer’s Com. Con. Law Eng. 214. Sir John Dalrymple, in an Essay on Feudal 
Property, p. 24, says that “‘in England, before the 12 of Car. IL., if the king had granted 
lands without reserving any particular services or tenure, the law creating a tenure for 
him would haye made the grantee hold by knight’s service.”’ Lan 

Wright also says that ‘‘military tenure was created by pure words of donation,’’— 

ight’s Ten. 141.—CHRISTIAN, ; 
Bente ae Westm. 1, c. 36, the aid for the marriage portion of the lord’s eldest 
daughter could not be demanded till she was seven years of age; and if he died, leaving 
her unmarried, she might by the same statute recover the amount so received by him 


from his executors.—CHITTY. 
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exacted more and more: as, aids to pay the lord’s debts, (probably in imita- 
tion of the Romans,) and aids to enable him to pay aids or reliefs to his 
superior lord; from which last indeed the king’s tenants zz cafz¢e were, from 
the nature of their tenure, excused, as they held immediately of the king, 
who had no superior. ‘Io prevent this abuse, king John’s magna charia(v) 
ordained that no aids be taken by the king without consent of parliament, 
nor in any wise by inferior lords, save only the three ancient ones above 
mentioned. But this provision was omitted in Henry III.’s charter, and the 
same oppressions were continued till the 25 Edward I., when the statute 
called confirmatio chartarum was enacted; which in this respect revived king 

John’s charter, by ordaining that none but the ancient aids should be 
*65]| taken. But though the species of aids was thus restrain*ed, yet the 

quantity of each aid remained arbitrary and uncertain. King John’s 
charter indeed ordered, that all aids taken by inferior lords should be reason- 
able;(w) and that the aids taken by the king of his tenants 2 capzte should 
be settled by parliament.(17) But they were never completely ascertained 
and adjusted till the statute Westm. 1, 3 Edw. I. c. 36, which fixed the aids 
of inferior lords at twenty shillings, or the supposed twentieth part of the 
annual value of every knight’s fee, for making the eldest son a knight, or 
marrying the eldest daughter: and the same was done with regard to the 
king’s tenants 7 capite by statute 25 Edw. III. c. 11. The other aid, for 
ransom of the lord’s person, being not in its nature capable of any certainty, 
was therefore never ascertained. 

2. Relief, relevime, was before mentioned as incident to every feodal tenure, 
by way of fine or composition with the lord for taking up the estate, which 
was lapsed or fallen in by the death of the last tenant. But though reliefs 
had their original while feuds were only life-estates, yet they continued after 
feuds became hereditary; and were therefore looked upon, very justly, as one 
of the greatest grievances of tenure;(6) especially when, at the first, they were 
merely arbitrary and at the will of the lord; so that, if he pleased to demand 
an exorbitant relief, it was in effect to disinherit the heir.(v) The English 
ill brooked this consequence of their new-adopted policy; and therefore 
William the Conqueror by his law(z) ascertained the relief, by directing (in 
imitation of the Danish heriots) that a certain quantity of arms, and habili- 
ments of war, should be paid by the earls, barons, and vavasours respectively; 
and if the latter had no arms, they should pay roos. William Rufus broke 
through this composition, and again demanded arbitrary uncertain reliefs, as 
due by the feodal laws: thereby in effect obliging every heir to new-purchase 

or redeem his land:(a@) but his brother Henry I., by the charter before 
*66] mentioned, restored his father’s law, *and ordained that the relief to 

be paid should be according to the law so established, and not an 
arbitrary redemption.(4) But afterwards, when, by an ordinance in 27 Hen. 
II., called the assize of arms, it was provided that every man’s armor should 
descend to his heir, for defence of the realm, and it thereby became imprac- 
ticable to pay these acknowledgments in arms according to the laws of the 
conqueror, the composition was universally accepted of roos. for every 


(v) Cap. 12, 15. (b) ‘‘ Heres non redimet terram suam sicut faciebat 
w) Ibid. 15. tempore fratris met, sed legitima et justa relevatione 
a Tid. 14. P relevaba eam.” Text. Roffens. cap. 34. [‘‘An heirshall 
y W I ight, 99, not redeem his land as he used to do in the time 
2) C 3, 24. ofmy brother, but I will release it for a just and 


a) 2 Roll. Abr. 514. lawful relief.’’] 


(6) Profit from se/iefs depended upon whether the title of the heir was acquired by 
descent or by purchase. The former conferred the power to demand reliefs, while the 
latter did not. Probably to foster the aristocracy, the titles were usually considered to be 
derived from descent. Mason v, Pates, Excr., 34 Ala. 386, 1859. 
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knight’s fee, as we find it ever after established.(c) But it must be remem- 
bered, that this relief was only then payable, if the heir at the death of his 
ancestor had attained his full age of one-and-twenty years. 

is: Primer seisin was a feodal burthen, only incident to the king’s tenants 
am capite, and not to those who held of inferior or mesne lords. It was a 
right which the king had, when any of his tenants zz capite died seised of a 
knight’s fee, to receive of the heir (provided he were of full age) one whole 
year’s profits of the lands, if they were in immediate possession; and half a 
year’s profits if the lands were in reversion expectant on an estate for life.(@) 
‘This seems to be little more than an additional relief, but grounded upon this 
‘feodal reason; that by the ancient law of feuds, immediately upon the death 
of a vassal, the superior was entitled to enter and take seisin or possession of 
‘the land, by way of protection against intruders, till the heir appeared to 
‘Claim it, and receive investiture: during which interval the lord was entitled 
‘to take the profits; and, unless the heir claimed within a year and a day, it 
was by the strict law a forfeiture.(¢) This practice, however, seems not to 
have long obtained in England, if ever, with regard to tenure under inferior 
lords; but as to the king’s tenures zz capzie, the prima setsina was expressly 
‘declared, under Henry III. and Edward II., to belong to the king by prero- 
gative, in contradistinction to other lords.(f) The king was entitled 

to enter and receive the *whole profits of the land, till livery was [*67 
sued; which suit being commonly made within a year and day next 

after the death of the tenant, in pursuance of the strict feodal rule, therefore 
the king used to take as an average the /irst-/rutts, that is to say, one year’s 
profits, of the land.(g) And this afterwards gave a handle to the popes, 
who claimed to be feodal lords of the church, to claim in like manner, from 
every clergyman in England, the first year’s profits of his benefice, by way 
of primitie, or first-fruits. 

4. These payments were only due if the heir was of full age; but if he was 
under the age of twenty-one, being a male, or fourteen, being a female,(/) 
the lord was entitled to the wardshzp of the heir, and was called the guardian 
in chivalry. This wardship consisted in having the custody of the body and 
lands of such heir, without any account of the profits, till the age of twenty- 
one in males, and sixteen in females. For the law supposed the heir-male 
unable to perform knight-service till twenty-one; but as for the female, she 
was supposed capable at fourteen to marry, and then her husband might per- 
form the service. ‘The lord therefore had no wardship, if at the death of the 
ancestor the heir-male was of the full age of twenty-one, or the heir-female 
of fourteen; yet, if she was then under fourteen, and the lord once had her 
in ward, he might keep her so till sixteen, by virtue of the statute of Westm. 
1, 3 Edw. I. c. 22, the two additional years being given by the legislature for 

“no other reason but merely to benefit the lord.(z)(7) 


c) Glany. 0.9, ¢.4. Litt. 3112. (g) Staundf. Prerog. 12. 
¢d) Co. Litt. h) Litt, 3 103. 
(e) Feud. 1. 2 tz) Litt. 2 103. 


dy te 24 
(f) Stat. Marlb. c. 16. 17 Edw. II. c. 3. 


According to lord Coke, (2 Inst. 204,) it is not quite correct to say that the lord 
ee keep heed ward for Ee ciateonal years: he had the land by the statute, but the 
guardianship was atanend. The distinction was not merely a verbal one; for, being no 
longer guardian, he was not liable to the actions in respect of the lands which, as guar- 
dian, he must have answered. For example, the widow of the last tenant could not bring 
her writ of dower against him. On the other hand, he had not all the established rights 
of a guardian against the heir; and therefore, if he tendered her a marriage during the 
two years and she contracted a marriage elsewhere, there lay no forfeiture of the value 

he marriage against her. ‘ 
ear aa AP, to make another qualification of the text; for the statute did not 
apply if the heir-female was married, though under fourteen, the two years being given 


5 
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This wardship, so far as it related to land, though it was not, nor could be, 
part of the law of feuds, so long as they were arbitrary, temporary, or for life 
only; yet, when they became hereditary, and did consequently often descend 
upon infants, who by reason of their age could neither perform nor stipulate 
for the services of the feud, does not seem upon feodal principles to have been 
unreasonable. For the wardship of the land, or custody of the feud, was. 

retained by the lord,(8) that he might out of the profits thereof pro- 
*68] vide a fit person *to supply the infant’s services, till he should be of 

age to perform them himself.(g) And if we consider the feud in its 
original import, as a stipend, fee, or reward for actual service, it could not be 
thought hard that the lord should withhold the stipend, so long as the service 
was suspended. ‘Though undoubtedly to our English ancestors, where such 
a stipendiary donation was a mere supposition or figment, it carried abund- 
ance of hardship; and accordingly it was relieved by the charter of Henry I. 
before mentioned, which took this custody from the lord, and ordained that 
the custody, both of the land and the children, should belong to the widow 
or next of kin. But this noble immunity did not continue many years. 

The wardship of the body was a consequence of the wardship of the land; 
for he who enjoyed the infant’s estate was_the properest person to educate 
and maintain him in his infancy; and also, in a political view, the lord was. 
most concerned to give his tenant suitable education, in order to qualify him 
ees to perform those services which in his maturity he was bound to 
render. 

When the male heir arrived to the age of twenty-one, or the heir-female to: 
that of sixteen, they might sue out their livery or ousterlemain,(k) that is, 
the delivery of their lands out of their guardian’s hands. For this they were 
obliged ‘to pay a fine, namely, half a year’s profit of the land; though this 
seems expressly contrary to magna carta.(1) However, in consideration of 
their lands having been so long in ward, they were excused all reliefs, and 
the king’s tenants also all primer seisins.(7) In order to ascertain the 
profit that arose to the crown by these first-fruits of tenure, and to grant the- 
heir his livery, the itinerant justices, or justices in eyre, had it formerly in 
charge to make inquisition concerning them by a jury of the county, (7) 
commonly called an inxqguzsitio post mortem,;(10) which was instituted to: 

inquire (at the death of any man of fortune) the value of his estate, 
*69] the tenure by which it was *holden, and who and of what age his: 


k) Co. Litt. 77. m) Co. Litt. 77. 
{ 9 Hen. III. ¢: 3. a Hoveden, sub Ric. I. 


to the lord ostensibly not so much for his benefit as that during that time he might find’ 
his ward a proper husband; and therefore if he married her within the two years he im- 
mediately lost the land. 2 Inst. 203. On the other hand, the capability of marriage at- 
fourteen, and the performance of the service by the husband, were not the sole reasons. 
for limiting his wardship to that age, because by law she might marry at twelve; and if 
she had so done, and her husband were able to perform the service, still, the lord would 
have the wardship of the land till her age of fourteen. Co. Litt. 79.—CoLERIDGE. 

(8) The lord was compelled to give no account of the rents and profits of the estate, 
hence the ‘‘wardship’’ became a means of enriching the lord and of oppressing and im- 
poverishing his ward. 1 vol. Washburn’s Real Prop. 5 ed. p. 51. 

(9) If an heir, being in ward, was created a knight, his person thereby became out of 
ward, the sovereign of chivalry having adjudged him able to do knight’s service; but he: 
was not freed of the value of his marriage, which was previously vested in his lord. The 
case was different with respect to a party who, though under age when he was made a 
knight, was not then in ward: for instance, if an heir-apparent was made a knight, within 
age, during the life of his ancestor, upon the death of that ancestor neither his person 
nor lands would be in ward; for, the title of wardship not having accrued, such a case 
did not come within the provision of the third chapter of Magna Charta. 2 Inst. 11, 12 
Sir Drew Drury’s case, 6 Rep. 74, 75.—CHITTY. cay 

(10) [An inquisition after death. ] 
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heir was; thereby to ascertain the relief and va i isi 
or the wardship and livery accruing to the king teu a aes of a. 
ceeding that came in process of time to be greatly abused, and at een an 
intolerable grievance; it being one of the principal accusations against Emp- 
son and Dudley, the wicked engines of Henry VII., that by color of false 
inquisitions they compelled many persons to sue out livery from the crown 
who by no means were tenants thereunto.(0) And afterwards, a court of 
wards and liveries was erected,() for conducting the same inquiries in a 
more solemn and legal manner. 

When the heir thus came of full age, provided he held a knight’s fee zz 
capite under the crown, he was to receive the order of knighthood, and was 
compellable to take it upon him or else pay a fine to the king. For in those 
heroical times, no person was qualified for deeds of arms and chivalry, who 
had not received this order, which was conferred with much preparation and 
solemnity. We may plainly discover the footsteps of a similar custom in 
what Tacitus relates of the Germans, who, in order to qualify their young 
men to bear arms, presented them in a full assembly with a shield and lance; 
which ceremony, as was formerly hinted,(¢g) is supposed to have been the 
original of the feodal knighthood.(7) This prerogative, of compelling the 
king’s vassals to be knighted, or to pay a fine, was expressly recognized in 
parliament by the statute de mzlitibus,(11) 1 Ed. II.; was exerted as an expe- 
dient for raising money by many of our best princes, particularly by Edward 
VI. and queen Elizabeth; but yet was the occasion of heavy murmurs when 
exerted by Charles I.: among whose many misfortunes it was, that neither 
himself nor his people seemed able to distinguish between the arbitrary stretch 
and the legal exertion of prerogative. However, among the other 
concessions made by *that unhappy prince, before the fatal recourse to [70 
arms, he agreed to divest himself of this undoubted power of the 
crown, and it was accordingly abolished by statute 16 Car. I. c. 20. 

5. But, before they came of age, there was still another piece of authority, 
which the guardian was at liberty to exercise over his infant wards; I mean 
the right of marriage, (maritagium, as contradistinguished from matrimony, ) 
which in its feodal sense signifies the power which the lord or guardian in 
chivalry had of disposing of his infant ward in matrimony. For, while the 
infant was in ward, the guardian had the power of tendering him or her a 
suitable match, without disparagement or inequality; which if the infants 
refused, they forfeited the value of the marriage, valorem maritagii, to their 
guardian;(s) that is, so much as a jury would assess, or any one would dona 
fide give to the guardian for such an alliance;(¢) and, if the infants married 
themselves without the guardian’s consent, they forfeited double the value, 
duplicem valorem maritagii.(w)(12) ‘This seems to have been one of the 
greatest hardships of our ancient tenures. There were indeed substantial 
reasons why the lord should have the vestraint and control of the ward’s 


(o) 4 Inst. 198. princes, or the father, or relation adorns the youth 
p) Stat. 32 Hen. VIII. ¢. 46. with a spear and buckler—this is the toga among 
q) Booki. p. 404. them, the first honor of youth ; before this ceremony 


r) ‘* In ipso concilio vel principum aliquis, vel pater, he was merely a member of his family—now he 
vel propinquus, scuto frameaque juvenem ornant. Hee becomes a member of the republic.’’] 
apud illos toga, hic primus juvente honos: ante hoc (s) Litt. § 110. : 
domus pars videntur ; mox retpublice. De Mor. Germ. a Stat. Mert. c. 6. Co, Litt. 82. 
cap. 13. [‘‘In that council either some one of the w) Litt. 2110. 


(11) [Of soldiers.] Ido not find that this prerogative was confined to the king’s ten- 
ants: lord Coke does not make that distinction in his commentary on the stat. de mitt. 
2 Inst. 593. Nor is the power of the commissioners limited to the king’s tenants in the 
commissions issued by Edw. VI. and queen Elizabeth; which see in 15 Rym. Foed, 124 
and 493. See 16 Car. I. c. 20. 2 Rushw. 70; and book i. p. 404.—CHRISTIAN, f 

(12) That is, after a suitable match had been tendered by the lord; but female heirs 
were not subject to the duplex valor maritagit. Co. Litt. 82, b.—CHRISTIAN. 
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marriage, especially of his female ward; because of their tender years, and 
the danger of such female ward’s intermarrying with the lord’s enemy;(w) 
but no tolerable pretence could be assigned why the lord should have the 
sale or value of the marriage. Nor indeed is this claim of strictly feodal 
original; the most probable account of it seeming to be this: that by the 
custom of Nortaandy the lord’s consent was necessary to the marriage of his 
female wards;(x) which was introduced into England, together with the 
test of the Norman doctrine of feuds: and it is likely that the lords usually 
took money for such their consent, since, in the often-cited charter of Henry 
the First, he engages for the future to take nothing for /zs consent; which 

also he promises in general to give, provided such female ward were 
*71] not *married to his enemy. But this, among other beneficial parts 

of that charter, being disregarded, and guardians still continuing to 
dispose of their wards in a very arbitrary unequal manner, it was provided 
by king John’s great charter that heirs should be married without disparage- 
ment, the next of kin having previous notice of the contract;(y) or, as it was 
expressed in the first draught of that charter, z/a maritentur ne disparagentur, 
et per consilium propinquorum de consanguinitate sua.(z) But these provisions 
in behalf of the relations were omitted in the charter of Henry III.; wherein(a) 
the clause stands merely thus, ‘‘ hevedes maritentur absque disparagatione.’’(13) 
meaning certainly, by Aevedes, heirs female, as there are no traces before this 
to be found of the lord’s claiming the marriage(d) of heirs-male; and as 
Glanville(c) expressly confines it to heirs-female. But the king and his 
great lords thenceforward took a handle (from the ambiguity of this expres- 
sion) to claim them both, szve st masculus sive femina, as Bracton more than 
once expresses it:(@) and also, as nothing but disparagement was restrained 
by magna carta, they thought themselves at liberty to make all other advan- 
tages that they could.(e) And afterwards this right, of selling the ward in 
matriage, or else receiving the price or value of it, was expressly declared by 
the statute of Merton;(/) which is the first direct mention of it that I have 
met with, in our own or any other law. (14) 


w) Bract. l. 2, ce. 37, 36. termini to denote the providing of a husband. [From 
x) Gr. Coust. 95. the strict sense of the word.] 

y) Cap. 6, edit. Oxon. c) L. 9, c. 9 and 12, and 7. 9, ¢. 4. 

z) Cap. 8, ibid. d) L. 2, c. 38,21. [Whether male or female.] 

a) Cap. 6. e) Wright, 97. 

b) The words maritare and maritagium seem va vi f) 20 Hen. III. ec. 6. 


(1 [‘‘ Heirs should be married without disparagement.’’] 

(14) What fruitful sources of revenue these wardships and marriages of the tenants, who 
held lands by knight’s service, were to the crown, will appear from the two following 
instances, collected among others by lord Lyttleton, Hist. Hen. II. 2 vol. 296. ‘‘ John 
earl of Iincoln gave Henry the Third 3000 marks to have the marriage of Richard de 
Clare, for the benefit of Matilda his eldest daughter; and Simon de Montford gave the 
same king 10,000 marks to have the custody of the lands and heir of Gilbert de Unfran- 
ville, with the heir’s marriage,—a sum equivalent to a hundred thousand pounds at 
present.”’ In this case the estate must have been large, the minor young, and the alliance 
honorable. For, as Mr. Hargrave informs us, who has well described this species of 
guardianship, ‘‘the guardian in chivalry was not accountable for the profits made of the 
infant’s lands during the wardship, but received them for his own private emolument, 
subject only to the bare maintenance of the infant. And this guardianship, being 
deemed more an interest for the profit of the guardian than a trust for the benefit of the 
ward, was salable and transferable, like the ordinary subjects of property, to the best 
bidder, and, if not disposed of, was transmissible to the lord’s personal representatives. 
Thus the custody of the infant’s person, as well as the care of his estate, might devolve 
upon the most perfect stranger to the infant,—one prompted by every pecuniary motive 
to abuse the delicate and important trust of education, without any ties of blood or regard 
to counteract the temptations of interest, or any sufficient authority to restrain him from 
yielding to theirinfluence.”? Co. Litt. 88, n. 11. One cannot read this without astonish- 
ment that such should continue to be the condition of the country till the year 1660, 
which, from the extermination of these feudal oppressions, ought to be regarded as a 
memorable era in the history of our law and liberty. —CHRISTIAN. 
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6. Another attendant or consequence of tenure by knight-service was that 
of jimes due to the lord forevery alienation, whenever the tenant had occasion 
to make over his land to another. This depended on the nature of the feodal 
connection; it not being reasonable or allowed, as we have before seen, that 
a feudatory should transfer his lord’s gift to another, and substitute a new 
tenant to do the service in his own stead, without the consent of the 
lord: and, as the feo*dal obligation was considered as reciprocal, the [*72 
lord also could not alienate his seignory without the consent of his 
tenant, which consent of his was called an attornment. ‘This restraint upon 
the lords soon wore away; that upon the tenants continued longer. For 
when every thing came in process of time to be bought and sold, the lords 
would not grant a license to their tenant to aliene, without a fine being 
paid;(15) apprehending that, if it was reasonable for the heir to pay a fine 
or relief on the renovation of his paternal estate, it was much more reason- 
able that a stranger should make the same acknowledgment on his admission 
to a newly-purchased feud. With us in England, these fines seem only to 
have been exacted from the king’s tenants 77 capzte, who were never able to 
aliene without a license: but as to common persons, they were at liberty by 
magna carta( g¢)(16) and the statute of guza emptores(h) (if not earlier) to 
aliene the whole of their estate, to be holden of the same lord as they them- 
selves held it of before. But the king’s tenants zz capite, not being included 
under the general words of these statutes, could not aliene without a license; 
for if they did, it was in ancient strictness an absolute forfeiture of the land;(z) 
though some have imagined otherwise. But this severity was mitigated by 
the statute 1 Edw. III. c. 12, which ordained that in such case the lands 
should not be forfeited, but a reasonable fine be paid to the king. Upon which 
statute it was settled, that one-third of the yearly value should be paid for a 
license of alienation; but if the tenant presumed to aliene without a license, 
a full year’s value should be paid.(£) (17) 


g) Cap. 32. oe 2 Inst. 66. 
h) 18 Edw. I. c. 1. k) Ibid. 67. 


(15) Washburn on Real Prop., vol. i. 5 ed. p. 51. Greenleaf’s Cruise on Real Prop., 
ec. 2. II. 3 1. mote p. 26. 

(16) Our author has the high authority of lord Coke in support of his opinion that the 
right of the tenants of common persons to aliene their lands without a license was recog- 
nized by magna carta. 1 Inst. 43, a. 2 Inst. 65, 501. This recognition, however, is not 
distinctly expressed in the charter, and the construction of lord Coke and of Black- 
stone has been repudiated, as a forced one in itself, and as being inconsistent with any 
reasonable interpretation of the statute of guia emptores. Dalrymple’s Hist. of Feud. 
prop. 80. Bacon’s L. of Eng. 171. Wright’s Law of Ten. 158. Sullivan’s Lect. 385.— 
CHITTY. 

(17) Jackson v. Shute, 18 Johns. (N. Y.) 185 (1820). This is not quite correctly 
stated. The chapter of magna carta was made in restraint of a practice which tenants 
had got into of aliening a part or whole of their fees ¢o hold of themselves; and it en- 
acts that for the future no man shall aliene more of his /avd than that of the residue of 
the services due to the lord for the whole fee may be sufficiently answered. The con- 
struction of this was (see Sir M. Wright, p. 157) that the part allowed to be aliened was 
to be holden of the alienor and not of the Jord: indeed, upon feudal principles, the ser- 
vices of the feoffee naturally resulted to his feoffor; the tenure was of him, and there were 
good feudal reasons for not violating those principles: so long as the part aliened was 
held of the alienor, no new tenant was obtruded on the lord; and as the lord’s seignory 
was originally reserved over the whole land, he might still distrein over the whole, or in 
any part, though aliened, for the whole undivided services. While the feudal system 
was more strictly regarded with reference to its proper objects, these advantages counter- 
balanced the disadvantages in respect of pecuniary fruits, which flowed from the prac- 
tice of subinfeudation, but which in their turn, as the system grew more lax, prevailed, 
and gave occasion to the statute of guia emptores. The policy of this statute was con- 
trary to that of the chapter of magna carta above cited: it was found (see fost, ee 91) 
that the process of alienation with the tenure reserved to the alienor very sensibly dimin- 
jshed the value of the lord’s escheat, marriage, and wardship; because they operated 
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7. The last consequence of tenure in chivalry was escheat, (18) which is the 
determination of the tenure, or dissolution of the mutual bond between the 
lord and tenant from the extinction of the blood of the latter by either natural 
or civil means: if he died without heirs of his blood, or if his blood was cor- 

rupted and stained by commission of treason or felony, (19) whereby 
*73] every inheritable quality was entirely blotted out *and abolished. In 

such cases the lands escheated, or fell back to the lord of the fee;(/) 
that is, the tenure was determined by breach of the original condition 
expressed or implied in the feodal donation. In the one case, there were no 
heirs subsisting of the blood of the first feudatory or purchaser, to which 
heirs alone the grant of the feud extended; in the other, the tenant, by per- 
petrating an atrocious crime, showed that he was no longer to be trusted as 
a vassal, having forgotten his duty as a subject; and therefore forfeited his 
feud, which he held under the implied condition that he should not bea 
traitor or a felon. ‘The consequence of which in both cases was, that the 
gift, being determined, resulted back to the lord who gave it.(#) 

These were the principal qualities, fruits, and consequences of tenure by 
knight-service: a tenure by which the greatest part of the lands in this king- 
dom were holden, and that principally of the king zz capite, till the middle 
of the last century; and which was created, as Sir Edward Coke expressly 
testifies, (7) for a military purpose, viz., for defence of the realm by the king’s 
own principal subjects, which was judged to be much better than to trust to 
hirelings or foreigners. The description here given is that of a knight’s 


(2) Co. Litt. 18. (m) Feud. l. 2, t. 86. (nm) 2 Inst. 192. 


beneficially to him only on the portion of land reserved, and not on that granted out, 
while the alienor derived all these fruits as they arose from the portion so granted out. 
It was then thought by the lords better tosubmit to the inconvenience of new tenants, 
being obtruded on them without their consent, which was grown to be imaginary only, 
than, for the sake of retaining a nominal tenant, to lose the substantial fruits of the 
tenure. It was now too late to restrain alienation entirely; and therefore the only course 
which remained was that adopted,—to permit it in whole or in part, with a reservation 
only of the tenure to the next immediate lord (2 Inst. 501) by the same services and cus- 
toms by which it had been before held by the alienor. 

With respect to the question of forfeiture, it is curious that lord Coke should be cited 
apparently in support of the opinion that alienation by the tenants zz capite without 
license involved a forfeiture; for at 2 Inst. 66, stating both opinions, he declares his own 
to be in the negative; and, as Sir M. Wright thinks, (p.154,) erroneously. This gives me 
occasion to say that it is of the utmost importance, in discussing any point relating to 
the feudal system, to determine the ¢7me which is spoken of : thus, according to feudal 
principles, and whz/e those principles were strictly maintained, alienation without license 
must have involved forfeiture; for the tenant of course could not have compelled the lord 
to receive the homage and fealty of a new tenant, and by his own act he had renounced 
his own holding. But it is obvious that there was always a struggle in the advancing 
spirit of the age to loosen the bonds of feudal tenure; and it may not be possible to fix 
the period at which the practice of alienation became too strong for the law, and, being 
first winked at, was finally legalized. 

Under the statute 1 Eliz. c. 12, the fines in both cases were to be paid by the alienee. 
—COLERIDGE. Williams on Real Prop. 6 ed. p. 125. 

i8) Williams on Real Prop. p. 125 (6 ed.). 

19) By the statute of 54 Geo. III. c. 145, it is enacted that no attainder for felony, 
(after the passing of the act,) except in cases of high treason, petit treason, or murder, 
shall extend to the disinheriting of any heir, or to the prejudice of the right or title of 
any other person than the offender, during his natural life only; and that it shall be law- 
ful to the person to whom the right or interest of or in any lands, tenements, or heredita- 
ments, after the death of such offender, would have appertained if no such attainder 
had been, to enter into the same.—Cuirry. In England attainder or corruption of 
blood, forfeiture, and escheat are abolished by 33 and 34 Vict. c. 23; it is provided, how- 
ever, in the act ‘‘that nothing in this act shall affect the law of forfeiture consequent 
upon outlawry.”” 3 Chitty’s Eng. stats. p. 127. In the United States the Constitution 
provides that attainder of treason can work corruption of blood or forfeiture ouly during 
the life of the person attainted. Const. art. 3, 2 3. 
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service proper, which was to attend the king in his wars. ‘There were also 
some other species of knight’s service, so called, though improperly, because 
the service or render was of a free and honorable nature, and equally uncer- 
tain as to the time of rendering as that of knight’s service proper, and 
because they were attended with similar fruits and consequences. Such was 
the tenure by grand serjeanty,(20) per magnum seruttium, whereby the 
tenant was bound, instead of serving the king generally in his wars, to do 
some special honorary service to the king in person;(2r) as to carry his 
banner, his sword, or the like; or to be his butler, champion, or other officer 
at his coronation.(c) It was in most other respects like knight- 
service;(f) only he was not bound to pay aid, (7) or escuage, (7) *and, [*74 
when tenant by knight-service paid five pounds for a relief on every 
knight’s fee, tenant by grand serjeanty paid one year’s value of his land, 
were it much or little.(s) Tenure by cornage,(22) which was to wind a horn 
when the Scots or other enemies entered the land, in order to warn the king’s 
subjects, was (like other services of the same nature) a species of grand 
serjeanty. (2) 

These services, both of chivalry and grand serjeanty, were all personal, 
and uncertain as to their quantity or duration. But the personal attendance 
in knight-service growing troublesome and inconvenient in many respects, the 
tenants found means of compounding for it; by first sending others in their 
stead, and in process of time making a pecuniary satisfaction to the lords in 
lieu of it. This pecuniary satisfaction at last came to be levied by assess- 
ments, at so much for every knight’s fee: and therefore this kind of tenure 
was called scutagium in Latin, or servitium scuti;(23) scutum being then a 


o) Litt. 2 158. r) Litt. 2 158. 
'p) Ibid. 2 158. () Thid. 3 154. 
q) 2 Inst. 233. t) Litt. 2156. 


(20) Mr. Hargrave (note I to Co. Litt. 108, a.) observes that the tenure by grand 
serjeanty still continues, though it is so regulated by the 12th of Car. II. c. 24 as to be 
made in effect free and common socage, except so far as regards the merely honorary 
parts of grand serjeanty. These are preserved, with a cautious exception, not only of 
those burthensome properties which really were previously incident to that species of 
tenure, but also of some to which it never was subject; the drawer of the act not appear- 
ing to have recollected the distinctions, as to this matter, between knight’s service and 
grand serjeanty, which our author points out.—CHITTY. 

(21) Perhaps, more correctly, ‘‘to do some special honorary service in person to the 
king; the general rule being that it was to be done personally by the tenant, if able, 
though there are many instances in which it was not to be done to the king in person. 
This may explain why he who held by grand serjeanty paid no escuage. The devout 
attachment to the lord’s person, which was so much fostered by the feudal system, is in 
none of its minor consequences more conspicuous than in the nature of the personal 
services which the haughtiest barons were proud to render to their lord paramount. To be 
the king’s butler or carver, are familiar instances. Mr. Madox mentions one more singular, 
—of a tenure in grand serjeanty by the service of holding the king’s head in the ship which 
carried him in his passage between Dover and Whitsand. Baronia, 3, c. 5.—COLERIDGE. 

(22) ‘‘A tenure by cornage of a common person was knight’s service; of the king, 
grand serjeanty. The royal dignity made a difference of the tenure in this case.” Co, 
Litt. 107,a. So the dignity of the person of the king gave the name of petzt serjeanty to 
services which, if rendered to a common person, would have been called plain sucage, 
the incidents being, in fact, only such as belonged to socage. Co. Litt. 108, b.; and see, 
post, our author’s observation to a similar effect, in p. 82.—CHITTY. 

(23) “Service money.’? See Williams on Real Prop. p. 122 (6ed.). 

But Littleton, Coke, and Bracton render it the service of the shield,—1. ¢., of arms,— 
being a compensation for actual service. Co. Litt. 68, b.—CHRISTIAN, ‘ 

Sir M. Wright considers that escuage, though in some instances the compensation 
made to the lord for the omission of actual service, was also in many others a pecuniary 
aid or tribute originally reserved by particular lords instead of personal service, varying 
in amount according to the expenditure which the lord had to incur in his personal 
attendance upon the king in his wars. This explanation tends to elu.-~ ‘e the dis- 
tinction between knight-service and escuage in the old authors. See Wright, 121, 134. 
Litt. s. 98, 120.—CHITTY. 
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well-known denomination for money; and, in like manner, it was called, in 
our Norman French, escuage; being indeed a pecuniary, instead of a military, 
service. he first time this appears to have been taken was in the 5 Hen. II., 
on account of his expedition to Toulouse; but it soon came to be so universal, 
that personal attendance fell quite into disuse. Hence we find in our ancient 
histories, that, from this period, when our kings went to war, they levied 
scutages on their tenants, that is, on all the landholders of the kingdom, to 
defray their expenses, and to hire troops; and these assessments in the time 
of Henry II. seem to have been made arbitrarily, and at the king’s pleasure. 
Which prerogative being greatly abused by his successors, it became matter 
of national clamor; and king John was obliged to consent, by his magna 
carta, that no scutage should be imposed without consent of parliament. (2) 

But this clause was omitted in his son Henry III.’s charter, where we 
*75| only find(w) that scutages, *or escuage, should be taken as they were 

used to be taken in the time of Henry II.; that is, in a reasonable and 
moderate manner. Yet afterwards, by statute 25 Edw. I. c. 5, 6, and many 
subsequent statutes,() it was again provided that the king should take no 
aids or tasks but by the common assent of the realm: hence it was held in our 
old books, that escuage or scutage could not be levied but by consent of 
parliament;() such scutages being indeed the groundwork of all succeeding 
subsidies, and the land-tax of later times. 

Since, therefore, escuage differed from knight-service in nothing but asa 
compensation differs from actual service, knight-service is frequently con- 
founded with it. And thus Littleton(z) must be understood, when he tells 
us, that tenant by homage, fealty, and escuage was tenant by knight-service, 
that is, that this tenure (being subservient to the military policy of the nation) 
was respected(@) as a tenure in chivalry.(4)(24) But as the actual service 
was uncertain, and depended upon emergencies, so it was necessary that this 
pecuniary compensation should be equally uncertain, and depend on the assess- 
ments of the legislature suited to those emergencies. For had the escuage 
been a settled invariable sum, payable at certain times, it had been neither 
more nor less than a mere pecuniary rent; and the tenure, instead of knight- 
service, would have then been of another kind, called socage,(c) of which we 
shall speak in the next chapter. 

For the present I have only to observe, that by the degenerating of knight- 
service, or personal military duty, into escuage, or pecuniary assessments, all 
the advantages (either promised or real) of the feodal constitution were de- 
stroyed, and nothing but the hardships remained. Instead of forming a 
national militia composed of barons, knights, and gentlemen, bound by their 

interest, their honor, and their oaths, to defend their king and country, 
*76] the whole of this system of *tenures now tended to nothing else but a 

wretched means of raising money to pay an army of occasional mer- 
cenaries. In the mean time, the families of all our nobility and gentry 
groaned under the intolerable burthens which (in consequence of the fiction 
adopted after the conquest) were introduced and laid upon them by the 
subtlety and finesse of the Norman lawyers. For, besides, the scutages to 
which they were liable in defect of personal attendance, which, however, 
were assessed by themselves in parliament, they might be called upon by the 


(u) Nullwm scutagium ponatur in regno nostro, nisi (y) Old Ten. tit. Escuage. 

per commune consilium regni nostri. Cap. 12. |Let no z) 103. 

scutage be imposed, but by the common council of a) Wright, 122. 

our kingdom. ] b) Pro feodo militari reputatur. Flet. 1. 2, c. 14, 3 7.. 
w) Cap. 37. — c) Litt. 297, 120. 
x) See book i. p. 140. 


(24) Wood v. Bradshaw, 2 Winston, 27 N. C. (1864). 
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king or lord paramount for azds, whenever his eldest son was to be knighted, 
or his eldest daughter married ; not to forget the ransom of his own person. 
The heir, on the death of his ancestor, if of full age, was plundered of the 
first emoluments arising from his inheritance, by way of relief and primer 
Sezsin, and if under age, of the whole of his estate during infancy. And 
then, as Sir Thomas Smith(d) very feelingly complains, ‘‘ when he came to 
his own, after he was out of wardship, his woods decayed, houses fallen 
down, stock wasted and gone, lands let forth and ploughed to be barren,”’ 
to reduce him still further, he was yet to pay half a year’s profits as a fine for 
suing out his /very, and also the price or value of his marriage, if he refused 
such wife as his lord and guardian had bartered for, and imposed upon him; 
or twice that value if he married another woman. Add to this the untimely 
and expensive honor of knighthood, to make his poverty more completely 
splendid. And when, by these deductions, his fortune was so shattered and 
ruined that perhaps he was obliged to sell his patrimony, he had not even 
that poor privilege allowed him, without paying an exorbitant fine for a /icense 
of alienation. ; 

A slavery so complicated, and so extensive as this, called aloud for a remedy 
in a nation that boasted of its freedom. Palliatives were from time to time 
applied by successive acts of parliament, which assuaged some temporary 
grievances. Till at length the humanity of king James I. consented, (e) in 
consideration of a proper equivalent, to abolish them all; though the 
plan *proceeded not to effect; in like manner as he had formeda [*77 
scheme, and begun to put it in execution, for removing the feodal 
grievance of heritable jurisdiction in Scotland,(/) which has since been pur- 
sued and effected by the statute Geo. II. c. 43.(¢) King James’s plan for 
exchanging our military tenures seems to have been nearly the same as that 
which has been since pursued: only with this difference, that, by way of 
compensation for the loss which the crown and other lords would sustain, an 
annual fee-farm rent was to have been settled and inseparably annexed to the 
crown and assured to the inferior lords, payable out of every knight’s fee 

‘within their respective seignories. An expedient seemingly much better 
than the hereditary excise, which was afterwards made the principal equiva- 
lent for these concessions. For at length the military tenures, with all their 
heavy appendages, (having during the usurpation been discontinued, ) were 
destroyed at one blow by the statute 12 Car. II. c. 24, which enacts, ‘‘that 
the court of wards and liveries, and all wardships, liveries, primer seisins, 
and ousterlemains, values and forfeitures of marriage, by reason of any 
tenure of the king or others, be totally taken away. And that all fines for 
alienation, tenures by homage, knight-service, and escuage, and also aids for 
marrying the daughter or knighting the son, and all tenures of the king zz 
capite, be likewise taken away.(25) And that all sorts of tenures, held of 

aimee Hee ieishtaervioe of Bugland), ts forever abolished 


f) Dalrymp. of Feuds, 292. in Scotland. 
g) By another statute of the same year, (20 Geo. 


(25) Both Mr. Madox and Mr. Hargrave have taken notice of this inaccuracy in the 
title and body of the act, viz., of taking away tenures 7 capite, (Mad. Bar. Ang. 238. 
Co. Litt. 108, n. 5;) for tenure 2” capite signifies nothing more than that the king is the 
immediate lord of the land-owner; and the land might have been either of military or 
socage tenure. The same incorrect language was held by the speaker of the house of 
commons in his pedantic address to the throne upon presenting this bill:—‘ Royal sir, 
your tenures i capite are not only turned into a tenure in socage, (though that alone will 
forever give your majesty a just right and title to the labor of our ploughs and the sweat 
of our brows,) but they are likewise turned into a tenure 77 corde. What your majesty 
had before in your court of wards you will be sure to find it hereafter in the exchequer 
of your people’s hearts,’’ Jour. Dom. Proc, 11 vol. 234.—CHRISTIAN. 
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the king or others, be turned into free and common socage; save only tenures 
in frankalmoign, copyhold, and the honorary services (without the slavish 
part) of grand serjeanty.’”’ A statute, which wasa greater acquisition to the 
civil property of this kingdom than even magna carta itself, since that only 
pruned the luxuriances that had grown out of the military tenures, and 
thereby preserved them in vigor; but the statute of king Charles extirpated 
the whole, and demolished both root and branches.(26) 


CHAPTER VI. 


OF THE MODERN ENGLISH TENURES. 


ALTHOUGH, by the means that were mentioned in the preceding chapter, 
the oppressive or military part of the feodal constitution itself was happily 
done away, yet we are not to imagine that the constitution itself was utterly 
laid aside, and a new one introduced in its room: since by the statute 12 
Car. II. the tenures of socage and frankalmoign, the honorary services of 
grand serjeantry, and the tenure by copy of court-roll; were reserved; nay, 
all tenures in general, except frankalmoign, grand serjeanty, and copyhold, 
were reduced to one general species of tenure, then well known, and subsist- 
ing, called free and common socage. And this, being sprung from the same 
feodal original as the rest, demonstrates the necessity of fully contemplating 
that ancient system; since it is that alone to which we can recur, to explain 
any seeming or real difficulties, that may arise in our present mode of 
tenure. (1) 


26) Williams on Real Property, 6 ed. p. 123. 

ts The tenure prescribed in all the early colonial charters or patents of this country 
was free and common socage, being ‘‘according to the free tenure of lands in East 
Greenwich in the county of Kent, in England; and not z# capite or by knight’s service.” 
See the great patent of New England, granted by king James in 1620; the charter of 
Massachusetts, in 1629; the prior charter of Virginia, in 1606; the charter of the Province 
of Maine, in 1639; the Rhode Island charter, in 1663; the Connecticut charter, in 1662; 
the Maryland charter, in 1632; the act of the General Assembly of the Colony of New 
York of 13th May, 1691; (Bradford’s edit. of Colony Laws, printed 1719;) the charter of 
Pennsylvania, in 1681; the patent of 1662 of Carolina; the charter of Georgia, in 1732. 
These charters, or the substance of them, are to be seen in most of our early colonial 
documentary collections, annalists, and historians; and the substance of them is accu- 
rately condensed and stated in Story’s Commentaries on the Constitution of the United 
States, vol. 1. Kent, vol. 3, 571, note. Washburn on Real Prop. vol. 1, p. 123 (5 ed.). 

In those States in which, by express legislative enactment, lands have not been declared 
allodial, while tenure exists it is only in theory. All lands are supposed to be held 
mediately or immediately, of the State, which has succeeded by the Revolution to the 
feudal position of paramount lord, before that period occupied by the crown. Escheat in 
most of the States is regulated by statute. In Cornell v. Lamb, 2 Cowen, 652, it was 
declared by Woodworth, J., that fealty was not in fact due on any tenure in the State of 
New York, and had become altogether fictitious. In Pennsylvania, it has been decided 
that the statute of guia emptores was never in force, and subinfeudation always lawful; 
and though there are some opinions that tenures fell with the Revolution, yet all agree 
that they existed before, and the better opinion appears to be that they still exist. The 
principles of the feudal system, in truth, underlie all the doctrines of the common law in 
regard to real estate, and wherever that law is recognized recourse must be had to feudal 
principles to understand and carry out the common law. The necessity of words of 
limitation in deeds,—the distinction between words of limitation and words of purchase, 
—the principle that the freehold shall never be in abeyance, that a remainder must vest 
during the continuance of a particular estate or eo instanti that it determines, that the 
heir cannot take asa purchaser an estate the freehold of which by the same deed is 
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The military tenure, or that by knight-service, consisted of what were 
reputed the most free and honorable services, but which in their nature were 
unavoidably uncertain in respect to the time of their performance. The 
second species of tenure, or /ree socage, consisted also of free and honorable 
‘services; but such as were liquidated and reduced to an absolute cer- 
tainty. And this tenure not only subsists to *this day, but hasina [*79 
manner absorbed and swallowed up (since the statute of Charles the 
Second) almost every other species of tenure. And to this we are next to 
proceed, 

II. Socage, in its most general and extensive signification, seems to denote 
a tenure by any certain and determinate service. And in this sense it is by 
‘our ancient writers constantly put in opposition to chivalry, or knight-ser- 
vice, where the render was precarious and uncertain.(2) Thus Bracton;(a) 
if aman holds by rent in money, without any escuage or serjeantry, ‘id 
tenementum dict potest socagium:’’ (3) but if you add thereto any royal service, 
or escuage, toany the smallest amount, ‘‘¢//ud dict poterit feodum militare.’’ (4) 
‘So too the author of Fleta;(+) “ex donationibus, servitia militaria vel magne 
serjantie non continentibus, oritur nobis quoddam nomen generale, quod est 
socagium.’’(5) Littleton also (c) defines it to be, where the tenant holds 
his tenement of the lord by any certain service, in lieu of all other services; 
so that they be not services of chivalry, or knight-service. And therefore 
afterwards (d ) he tells us, that whatsoever is not tenure in chivalry is tenure 
in socage:(6) in like manner as it is defined by Finch,(e) a tenure to be 
done out of war. ‘The service must therefore be certain, in order to denomi- 
nate it socage: as to hold by fealty and 20s. rent; or, by homage, fealty, and 
20s. rent; or, by homage and fealty without rent; or by fealty and certain 
‘corporal service, as ploughing the lord’s land for three days; or, by fealty 
only without any other service: for all these are tenures in socage.(/) 

But socage, as was hinted in the last chapter, is of two sorts: /ree-socage, 
‘where the services are not only certain, but honorable; and z7llezn-socage, 
where the services, though certain, are of a baser nature. Such as hold by 
the former tenure are called in Glanvil,(g) and other subsequent authors, by 
the name of “beri sokemanni, or tenants in free-socage. Of this ten- 
ure we are first to speak; and this, both in the *nature of its service, [*80 
and the fruits and consequences appertaining thereto, was always by 
much the most free and independent species of any. And therefore I cannot 
‘but assent to Mr. Somner’s etymology of the word:(%) who derives it from 


Ln 2, 0. 16, 29. (e) L. 147. 
3} 7, 3, 0.14, ie 1) Tite, 117, 118, 119. 
c) ain7. (g) L. 8, ¢. 7, 
d) 3118. (h) Gavelk. 138. 


vested in the ancestor,—and many more rules and principles of very great practical im- 
portance, and meeting us at every turn in the American as well as the English law of 
real estate,—are all referrible to a feudal origin. ‘‘ The principles of the feudal system, 
‘said chief-justice Tilghman, ‘are so interwoven with our jurisprudence that there is no 
removing them without destroying the whole texture.”’ Lyle v. Richards, 9 S. & RK. 333. 
“Though our property is allodial,” said chief-justice Gibson, “ yet feudal tenures may 
be said to exist among us in their consequences and the qualities which they originally 
imparted to estates; as, for instance, in precluding every limitation founded on an abey- 
ance of the fee.” McCall v. Neely, 3 Watts, 71. See Ingersoll v. Serjeant, 1 Whart. 
337. Hubley v. Vanhorne, 7 S. & R, 188. Hileman v. Bonsbaugh, 1 Harris, 351.— 
‘SHARSWOOD. 

2) Pingrey on Real Prop. p. 35. 
) [‘* That tenure may be called socage.’’] 
4) [‘‘That shall be called military service.’’] : a , 
té “The general name of socage arises from grants to which military service, or 
grand serjeanty is not incident.’’] 

(6) Van Renseller v. Smith, 27 Barb. (N. Y.) 150 (1858). 
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the Saxon appellation soc, which signifies liberty or privilege, and, being 
joined to a usual termination, is called socage, in Latin socagzum, signifying 
thereby a free or privileged tenure.(z) This etymology seems to be much 
more just than that of our common lawyers in general, who derive it from 
soca, an old Latin word, denoting (as they tell us) a plough: for that in. 
ancient time this socage tenure consisted in nothing else but services of hus- 
bandry, which the tenant was bound to do to his lord, as to plough, sow, or 
reap for him; but that in process of time this service was changed into an 
annual rent by consent of all parties, and that, in memory of its original, it 
still retains the name of socage or plough-service.(£) But this by no means. 
agrees with what Littleton himself tells us,(7) that to hold by fealty only, 
without paying any rent, is tenure in socage; for here is plainly no commu- 
tation for plough-service. Besides, even services confessedly of a military 
nature and original, (as escuage, which, while it remained uncertain, was 
equivalent to knight-service,) the instant they were reduced to a certainty 
changed both their name and nature, and were called socage.(m) It was. 
the certainty therefore that denominated it a socage tenure; and nothing sure 
could be a greater liberty or privilege, than to have the service ascertained, 
and not left to the arbitrary calls of the-lord, as the tenures of chivalry. 
Wherefore also Britton, who describes lands in socage tenure under the name- 
of fraunke ferme,(n) tells us, that they are ‘‘lands and tenements, whereof 
the nature of the fee is changed by feoffment out of chivalry for certain yearly 
services, and in respect whereof neither homage, ward, marriage, nor relief 
can be demanded.’’ Which leads us also to another observation, that 
*81] if socage tenures were of such base and servile *original, it is hard to- 
account for the very great immunities which the tenants of them 
always enjoyed; so highly superior to those of the tenants by chivalry, that 
it was thought, in the reigns of both Edward I. and Charles I1., a point of 
the utmost importance and value to the tenants, to reduce the tenure by 
knight-service to fraunke ferme or tenure by socage. We may therefore, I 
think, fairly conclude in favor of Somner’s etymology, and the liberal extrac- 
tion of the tenure in free-socage, against the authority even of Littleton him- 


selt.(7) 


(2) In like manner Skene, in his exposition of the k) Litt. 2119. 
Scots law, title Socage, tells us that it is ‘‘any kind l) 2118. 
of holding of lands quhen ony man is infeft freely,” m) Litt. 3 98, 120. 
ete. n) C. 66. 


(7) The learned judge has done Mr. Somner the honor of adopting his derivation of 
socage, which Mr. Somner himself boasts of as a new discovery with no little pride and 
exultation, as appears from the following sentence:—Derivatio forte hec nova et nostra-. 
tibus adhuc inaudita, gut, a soc quatenus vel avratrum vel saltem vomerem signat, vocem 
derivare satagunt. Quam male tamen, eorem venid fusius ame jam monitum in trac-- 
tatu de gavelkind, cap. 4,Somn. Gloss. Soca. [This derivation is perhaps new, and 
hitherto unheard of by our lawyers, who are very solicitous to derive the word from soc, 
as it signifies a plough, or at least a ploughshare; but how erroneously, is with their leave- 
shown more fully in my treatise on gavelkind.] But, notwithstanding this wxheard-of 
derivation has found an able defender in the learned commentator, the editor is obliged 
to prefer the old derivation, for the following reasons. Our most ancient writers derive- 
it from soca or soccus, a plough; and sock, in some parts of the north of England, is the 
common name for a ploughshare to this day. The following description of socage is 
given by Bracton:—Dict poterit socagium & socco, et inde tenentes sockmanni, eo guod 
deputatt sunt, ut videtur, tantummodo ad culturam, et quorum custodia et maritagia ad 
propinguiores parentes jure sanguinis pertinebant. C. 35. This is not only adopted 
by Littleton and lord Coke, (Co. Litt. 86,) who says that socagium est servitium soce, 
which is also the interpretation given by Ducange, (voc. Soc. ;) but Sir Henry Spelman, 
whose authority is high in feudal antiquities, testifies that feudum ignobile, plebeium 
vulgare Gall. fief roturier nobili opponitur, et proprie dicimus, quod tenobilibus et 
rusticis compettt, nullo feudali privilegio ornatum, nos soccagium dicimus. [It may be: 
called socage from soc, and those holding under it sockmen, because they are only 
employed, as it seems, in the cultivation of the land, and whose wardship and marriage 
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ngs eee this, then, to be the meaning of the word, it Seems probable that 
€ socage tenures were the relics of Saxon liberty, retained by such persons 
as had neither forfeited them to the king, nor been obliged to exchange their 
tenure for the more honorable, as it was called, but, at the same time, more 
burthensome, tenure of knight-service. ‘This is peculiarly remarkable in the 
tenure which prevails in Kent, called gavelkind, which is generally acknow]l- 
edged to be a species of socage tenure;(0) the preservation whereof inviolate 
from the innovations of the Norman conqueror is a fact universally known. 
And those who thus preserved their liberties were said to hold in Sree and 
common socage. 

As therefore the grand criterion and distinguishing mark of this species of 
tenure are the having its renders or services ascertained, it will include under 
it all other methods of holding free lands by certain and invariable rents and 
duties: and, in particular, petit serjeanty, tenure in burgage, and gavelkind. 
_ We may remember that by the statute 12 Car. II. grand serjeanty is not 
itself totally abolished, but only the slavish appendages belonging to it: for 
the honorary services (such as carrying the king’s sword or banner, officiat- 
ing as his butler, carver, &c., at the coronation) are still reserved. Now, 
petit serjeanty bears a great resemblance to grand serjeanty; for as the one is 
a personal service, so the other is a rent or render, both tending to 
some purpose relative to the king’s per*son. Petit serjeanty, as [*82 
defined by Littleton,( #) consists of holding lands of the king by the 
service of rendering to him annually some small implement of war, as a bow, 
a sword, a lance, an arrow, or the like. This, he says,(g) is but socage in 
effect:(8) for it is no personal service, but a certain rent: and, we may add, 
it is clearly no predial service, or service of the plough, but in all respects 


(0) Wright, 211. (p) 2 159. (q) 2160. 


belong to their nearest relations by right of blood.] Gloss. voc. Feod. And soccagium 
he pee tine by Gall. roture, fief roturier. Heretages en roture. ([Plebeian inheritances. } 
Ib. voc. Soc. 

In a law of Edward the Confessor, the sokeman and villein are classed together:— 
Manbote de villano et sokeman xii oras, de liberis autem hominibus 111 marcas. [The 
compensation for the death of a villein or sockman was xii ores, but for a freeman 
iii marks.] C. 12. If we consider the nature of socage tenure, we shall see no reason 
why it should have the pre-eminence of the appellation of a privileged possession. 

The services of military tenure were not left, as suggested by the learned judge in the 
preceding page, Zo the arbitrary calls of the lord: for, though it was uncertain when the 
king would go to war, yet the tenant was certazu that he could only be compelled to 
serve forty days in the year: the service, therefore, was as certain in its extent as that 
of socage; and the sokeman likewise could not know beforehand when he would be 
called upon to plough the land, or to perform other servile offices, for the lord. The 
milites are everywhere distinguished from the sokemanni,; and the wisdom of the feudal 
polity appears in no view more strongly than in this,—viz.: that, whilst it secured a 
powerful army of warriors, it was not improvident of the culture of the lands and the 
domestic concerns of the country. But honor was the invigorating principle of that 
system; and it cannot be imagined that those who never grasped a sword nor buckled, 
on a coat of mail should enjoy privileges and distinctions denied to the barons and 
milites, the companions of their sovereign. The sokemanni were indebted only to their 
own meanness and insignificance for their peculiar immunities. The king or lord had 
the profits of the military tenant’s estate during his non-age, in order to retain a substi- 
tute with accoutrements and in a state suitable to the condition of his tenant: at the 
same time, he took care that the minor was instructed in the martial accomplishments 
of the age. But they disdained to superintend the education of the sokemanni; and, as 
they had nothing to apprehend from their opposition and could expect no accession of 
strength from their connections, their marriages therefore were an object of indifference 
to them. Hence, when the age of chivalry was gone, and nothing but its slavery 
remained, by no uncommon vicissitude in the affairs of men, the sokemanni derived 
from their obscurity that independence and liberty which they have transmitted to pos- 
terity, and which we are now proud to inherit.—CHRISTIAN. 5 

(8) Pingrey on Real Prop. p. 37. Williams on Real Property, 6 ed. 128, 
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liberum et commune socagium:(g) only, being held of the king, it is by way of 
eminence dignified with the title of parvum servitium regts, or petit serjeanty. 
And magna carta respected it in this light when it enacted (7) that no ward- 
ship of the lands or body should be claimed by the king in virtue of a tenure 
by petit serjeanty. (10) 
Tenure in durgage is described by Glanvil,(s) and is expressly said by 
Littleton,(#) to be but tenure in socage: and it is where the king or other 
person is lord of an ancient borough, in which the tenements are held by a 
rent certain.(z) It is indeed only a kind of town socage; as common socage, 
by which other lands are holden, is usually of a rural nature. A borough, as 
we have formerly seen, is usually distinguished from other towns by the right 
of sending members to parliament; and, where the right of election is by 
burgage tenure, that alone is a proof of the antiquity of the borough. Tenure 
in burgage, therefore, or burgage tenure, is where houses, or lands. which 
were formerly the site of houses, in an ancient borough, are held of some lord 
in common socage, by a certain established rent. And these seem to have 
withstood the shock of the Norman encroachments principally on account of 
their insignificancy; which made it not worth while to compel them to an 
alteration of tenure; as an hundred of them put together would scarce have 
amounted to a knight’s fee. Besides, the owners of them, being chiefly arti- 
ficers and persons engaged in trade, could not with any tolerable propriety 
be put on such a military establishment, as the tenure in chivalry was. And 
here also we have again an instance, where a tenure is confessedly in socage, 
and yet could not possibly ever have been held by plough-service; 
*83] since the te*nants must have been citizens or burghers, the situation 
frequently a walled town, the tenements a single house; so that none 
of the owners was probably master of a plough, or was able to use one, if 
he had it. The free socage, therefore, in which these tenements are held, 
seems to be plainly a remnant of Saxon liberty; which may also account for 
the great variety of customs, affecting many of these tenements so held in 
ancient burgage: the principal and most remarkable of which is that called 
Borough English,(11) so named in contradistinction as it were to the Norman 
customs, and which is taken notice of by Glanvil,(w) and by Littleton;(x) 
viz., that the youngest son, and not the eldest, succeeds to the burgage tene- 
ment on the death of his father.(12) For which Littleton(y) gives this rea- 


r) Cap. 27. w) Ubi supra. 
s) Lib. 7, cap. 3. 3 2 165. 

t 162. y) ¢ 211. 

w) Litt. 23 162, 163. 


(9) [‘‘ Free and common socage.’?] 

(io) The tenure of petit serjeanty is not named in 12 Car. II., but the statute is not 
without its operation on this tenure. It being necessarily a tenure i” capite, though in 
effect only so by socage, divery and primer seisin were of course incident to it on a 
descent, and these are expressly taken away by the statute from every species of tenure 
in capite, as well socage 7m capite as knight’s service im capite. But we apprehend that 
in other respects petit serjeanty is the same as it was before; that it continues in denomi- 
nation, and still is a dignified branch of the tenure by socage, from which it only differs 
in name on account of its reference to war. Harg. and Butl. Co. Litt. 108, b. n. 1. The 
tenure by which the grants to the duke of Marlborough and the duke of Wellington for 
their great military services are held are of this kind, each rendering a small flag or 
ensign annually, which is deposited in Windsor Castle.—Curirry. 

(11) See Bac. Abr. and Com. Dig. tit. Borough English. Crue. Dig. 1 vol. 133, id. 3 vol. 
476. This custom prevailed in the manors of Ford, Cundover, Wem, and Loppington, in 
Staffordshire; Bishop-Hampton, Herefordshire; Havenham, Sussex; Malden, Essex; | 
ee Fast Riding, Yorkshire; and some others.—Currry. Williams on Real Prop. 

edap. 130. 

(12) Custom, if properly pleaded and proved, seems to be conclusive in all questions as 
to descent in borough English. In Chapman z, Chapman (March. 54, pl. 82) a custom 
tespecting certain lands in borough English—that, if there were an estate in fee in those 
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son; because the younger son, by reason of his tender i 

as the rest of his brethren to help himself. Other Been aes eae 
given a much stranger reason for this custom, as if the lord of the fee had 
anciently a right of concubinage with his tenant’s wife on her wedding- 
night; and that therefore the tenement descended not to the eldest, but the 
youngest son, who was more certainly the offspring of the tenant. But I 
cannot learn that ever this custom prevailed in England, though it certain! 
did in Scotland, (under the name of mercheta or marcheta,) till abolished e 
Malcolm III.(@) And perhaps a more rational account than either may fe 
fetched (though at a sufficient distance) from the practice of the Tartars; amon 
whom, according to father Duhalde, this custom of descent to the eouieest 
son also prevails. That nation is composed totally of shepherds and herds- 
men; and the elder sons, as soon as they are capable of leading a pastoral life 
migrate from their father with a certain allotment of cattle, and go to seek a 
new habitation. The youngest son, therefore, who continues latest with his 
father, is naturally the heir of his house, the rest being already provided for. 
And thus we find that, among many other northern nations, it was the 
custom for all the sons but one to migrate from the father, which one 
be*came his heir.(4) So that possibly this custom, wherever it pre- [*84 
vails, may be the remnant of that pastoral state of our British and 
German ancestors, which Ceesar and Tacitus describe. Other special customs 
therearein different burgage tenures; as that, in some, the wife shall been dowed 
of a// her husband’s tenements,(c) and not of the third part only, as at the 
common law: and that, in others, a man might dispose of his tenements by 


z) 3 Mod. Pref. Upodigm. Neustr. ec. 1. The father used to send 
f a) Seld. Tit. of Hon. 2,1, 47. Reg. Mag. l. 4, ¢. 31. away all his sons when ae up, eee orieacne 
(b) Pater cunctos filios adultos a se pellebat, preter who became his heir.] 

unum quem heredem sut juris relinquebat. Waisingh. (c) Litt. § 166. 


lands, they should descend to the younger son, according to the custom; but if the estate 
was in tail, they should descend to the heir at common law—was held to be good. The 
customary descent may, in particular places, be confined to estates in fee-simple, (Reeve 
v. Malster, W. Jones, 373; and see Append. to Robins. on Gavelk.;) but it may extend 
to fee-tail, or any other inheritance. Lord Coke says, (1 Inst. 110, b.,) “‘ If lands of the 
nature of borough English be letten to a man and his heirs during the life of J. S., and 
the lessee dieth, the youngest son shall enjoy it.”” And in the same place he tells us 
“the customary descent may, in particular places, extend to collaterals;” but then it 
must be specially pleaded, for the custom is in most places confined to cases of lineal 
descent, (Bayley v. Stevens, Cro. Jac. 198. Reve v. Barrow, Cro. Car. 410;) and where 
lands would at common law descend to the issue of the eldest son jure representationis, 
they will, by the custom of borough English, descend upon the issue of the youngest. 
Clements v. Scudamore, 2 Lord Raym. 1024, S.C. 1P. Wms. 63; and 1 Salk. 243. The 
course of descent of lands held in gavelkind or in borough English cannot be altered by 
any limitation of the parties; for customs which go with the land and direct the course 
of inheritance can be altered only by parliament. Co. Litt. 27, a. Jenkins Cent. page 
220. S. P. Dyer, 179, b. Roe v. Aistrop, 2 W. Blacks. 1229. 2 Hale’s Hist. of Com. L,. 
103. But there is a great difference between the descent of such land and the purchase 
thereof; for if upon such purchase a remainder be limited to the right heir of the pur- 
chaser, or of any other person, the heir at common law will take it, and not the custom- 
ary heir. For the remainder, being newly created, could not be considered within the 
old custom. Counden v. Clerk, Hob. 31. On the other hand, if a man seised in fee of 
lands in gavelkind make a gift in tail, or a lease to a stranger for life, with remainder to 
his own right heirs, it seems all his sons will take; for the remainder, limited to the right 
heirs of the donor, is not a new purchase, but only a reversion, which will follow the cus- 
tomary course of descent. Co. Litt. 10, a. Chester v. Chester, 3 P. Wms. 63. 

If the court of chancery is called upon to administer a will creating an executory trust 
respecting lands held in borough English or gavelkind, and the cestuis que trust are to 
take as purchasers, the lands will be directed to be conveyed not to heirs according to 
the custom, but to the heirs at common law. Roberts v. Dixwell, 1 Atk. 609. Starkey 
v. Starkey, 7 Bac. Abr. 179. And all gavelkind and borough-English lands are now 
devisable; but since the statute of frauds (29 Car. II. c. 3) the devise of these, as of other 
lands, must be in writing.—CHITTY. 

See Bright’s Husb. and Wife, p. 328. 
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will,(d) which, in general, was not permitted after the conquest till the reign 
of Henry the Highth; though in the Saxon times it was allowable.(e) A 
pregnant proof that these liberties of socage tenure were fragments of Saxon 
liberty. 

The nature of the tenure in gavelkind affords us a still stronger argu- 
ment. It is universally known what struggles the Kentish men made to 
preserve their ancient liberties, and with how much success those struggles 
were attended. And as it is principally here that we meet with the custom 
of gavelkind, (though it was and is to be found in some other parts of the 
kingdom, )(/) we may fairly conclude that this was a part of those liberties; 
agreeably to Mr. Selden’s opinion, that gavelkind before the Norman conquest 
was the general custom of the realm.(g) The distinguishing properties of 
this tenure are various. Some of the principal are these: 1. The tenant is 
of age sufficient to aliene his estate by feoffiment at the age of fifteen.(4) 2. 
The estate does not escheat in case of an attainder and execution for felony; 
their maxim being ‘‘the father to the bough, the son to the plough.’’(2) 
3. In most places he had a power of devising lands by will, before the statute 
for that purpose was made.(#) 4. The lands descend, not to the eldest, 

youngest, or any one son only, but to all the sons together;(7) which 
*85] was indeed anciently the most usual *course of descent all over 

England,(#) though in particular places particular customs pre- 
vailed.(13) These, among other properties, distinguished this tenure in a 
most remarkable manner: and yet it is said to be only a species of a socage 
tenure, modified by the custom of the country; the lands being holden by 
suit of court and fealty, which is a service in its nature certain.(7) Where- 
fore by a charter of king John,(0) Hubert, archbishop of Canterbury, was 


da) 6 ele the rest, reviving only in the pe customs of 
e right, 172. certain places: with the Kentish men alone it re- 
) Stat. 32 Hen. VIII. c. 29. Kitch. of Courts, mained inviolate and entire.] 
E h) Lamb. Peramb. 614. 
(g) In toto regno, ante ducis adventum, frequens et 7) Lamb. 634. 
usitata fuit: postea ceteris adempta, sed privatis quo- k) F. N.-B. 198. Cro. Car. 561. 
rundam locorum consuetudinibus alibi postea regermi- lt) Litt. § 210. 
nans: Cantianis solum integra et inviolata remansit. m) Glanvil. l. 7, ¢. 3. 


Analect. 1. 2, c. 7. [It was general and customary n) Wright, 211. 
through the whole kingdom before the arrival of 0) Spelm. cod. vet. leg. 355. 
the Duke; afterwards this tenure was abolished with 


(13) See in general Robinson on Gavelkind; Bac. Abr. and Com. Dig. tit. Gavelkind; 
Cru. Dig. 1, 106, 132, 144, 2, 541, 3, 475, 499; Fearne’s Con. Rem. 154; Preston on Con- 
veyancing, I vol. 287, 2900; H. Chitty on Descents, index, tit. Gavelkind. 

The best historians show that the Kentish men owed what the learned commen- 
tator calls the preservation of their ancient liberties not, as supposed by him, to their 
successful resistance of the invader, but to their policy in yielding a ready and ap- 
peaey, spontaneous submission to his authority. See authorities in Bac, Abr. Gavel- 

ind, A. 

But if tenant in gavelkind, being indicted for felony, absent himself and is outlawed, 
after proclamation made for him in the county, (or if formerly he had taken sanctuary, 
and had abjured the realm,) his heir shall reap no benefit by the custom, but the lands 
shall escheat to the lord; and the king shall have year day and waste in them, if holden 
of another, in like manner as the common law directs as to lands which are not subject 
to the custom of gavelkind. Rob. Gav. 220. 

Gavelkind and borough English, being customs already acknowledged by law, need 
not be pleaded; it is sufficient to show that the lands are affected and regulated by the 
same: but all other private customs must be pleaded. H. Chitty on Descents, 162. It is 
also proper to observe that there cannot be any ancient descent with respect to tithes, 
because laymen were incapable of holding them before the dissolution of the monasteries. 
See Doe, dem. Lushington v. Bishop of Llandaff, 2 New R. 491, where a rectory in Kent 
formerly belonging to one of the dissolved monasteries, having been granted by Hen. 
VIII. to a layman, to be holden in fee by knight-service zz capite, it was held that the 
lands were descendible according to the custom of gavelkind, but the tithes according to 
the common law. See also H. Chitty’s Descents, 200.—CHITrty, 

Tiedeman on Real Prop. 2 ed. p. 666. Williams on Real Prop. 2 ed. p, 128, 
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authorized to exchange the gavelkind tenures holden of the see of Canterbury 
into tenures by knight’s service; and by statute 31 Hen. VIII. c. By Wore 
disgavelling the lands of divers lords and gentlemen in the county of Kent, 
‘they are directed to be descendible for the future ke other lands which were 
never holden by service of socage. Now, the immunities which the tenants in 
gavelkind enjoyed were such as we cannot conceive should be conferred upon 
mere ploughmen and peasants; from all which I think it sufficiently clear 
that tenures in free socage are in general of a nobler original than is assigned 
by Littleton, and after him by the bulk of our common lawyers. 

Having thus distributed and distinguished the several species of tenure in 
free socage, I proceed next to show that this also partakes very strongly of 
the feodal nature. Which may probably arise from its ancient Saxon 
original; since (as was before observed) (#) feuds were not unknown among 
the Saxons, though they did not form a part of their military policy, nor 
were drawn out into such arbitrary consequences as among the Normans. 
It seems therefore reasonable to imagine, that socage tenure existed in much 
the same state before the con quest as after; that in Kent it was preserved 
with a high hand, as our histories inform us it was; and that the rest of the 
socage tenures dispersed through England escaped the general fate of other 
property, partly out of favor and affection to their particular owners, and 
partly from their own insignificancy; since I do not apprehend the number 
of socage tenures soon after the conquest to have been very consider- 
able, nor their value by any means large; till by successive *charters [*86 
of enfranchisement granted to the tenants, which are particularly 
mentioned by Britton,(g) their number and value began to swell so far, as 
to make a distinct, and justly envied, part of our English tenures. 

However this may be, the tokens of their feodal original will evidently 
‘appear from a short comparison of the incidents and consequences of socage 
tenure with those of tenure in chivalry; remarking their agreement or differ- 
ence as we go along. 

1. In the first place, then, both were held of superior lords; one of the 
king, either immediately, or as lord paramount, and (in the latter case) of a 
‘subject or mesne lord between the king and his tenant. (14) 

2. Both were subject to the feodal return, render, rent, or service of some 
sort or other, which arose from a supposition of an original grant from the 
lord to the tenant. In the military tenure, or more proper feud, this was 
from its nature uncertain, in socage, which was a feud of the improper kind, 
it was certain, fixed, and determinate, (though perhaps nothing more than 
bare fealty, ) and so continues to this day. 

3. Both were, from their constitution, universally subject (over and above 
all other renders) to the oath of fealty, or mutual bond of obligation between 
the lord and tenant.(7) Which oath of fealty usually draws after it suit to 
the lord’s court. And this oath every lord, of whom tenements are holden 
at this day, may and ought to call upon his tenants to take in his court- 
baron; if it be only for the reason given by Littleton, (s) that if it be neglected, 
it will by long continuance of time grow out of memory (as doubtless it 
frequently hath done) whether the land*be holden of the lord or not; and so 
he may lose his seignory, and the profit which may accrue to him by escheats 


and other contingencies. (7) 


ius domini et vetustate temporis obscuretur. Corvin. jus 
a oes oe Food. i. 2, t. 7. [It is chiefly to be taken, lest the 
% Litt. 32 117, 131. tight of the lord be rendered doubtful and obscured 
s) Litt. § 130. d by length of time.] 


t) Eo maxime prestandum est, ne dubiwm reddatur 


(14) Washburn on Real Prop. 5 ed. vol. 1, p. 54. Jackson v. Shute, 18 Johnson, 186 
EINES Vie S20, ; 
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4. The tenure in socage was subject, of common right, to aids for 

*87] knighting the son and marrying the eldest daugh*ter,(w) which were 

fixed by the statute of Westm.1, c. 36 at 20s. for every 20/. per annum 

so held, as in knight-service. These aids, as in tenure by chivalry, were 

originally mere benevolences, though afterwards claimed as matter of right; 
but were all abolished by the statute 12 Car. II.(15) 

5. Relief is due upon socage tenure, as well as upon tenure in chivalry; but. 
the manner of taking it is very different. The relief on a knight’s fee was 
5/., or one quarter of the supposed value of the land; but a socage relief is. 
one year’s rent or render, payable by the tenant to the lord, be the same 
either great or small,(16)(w) and therefore Bracton(x) will not allow this to 
be properly a relief, but guedam prestatio loco relevit in recognitionem 
dominiz.(17) So too the statute 28 Edw. I. c. 1 declares that a free sokeman 
shall give no relief, but shall double his rent after the death of his ancestor, 
according to that which he hath used to pay his lord, and shall not be grieved 
about measure. Reliefs in knight-service were only payable if the heir at 
the death of his ancestor was of full age: but in socage they were due even 
though the heir was under age, because the lord has no wardship over him.(y) 
The statute of Charles II. reserves the reliefs incident to socage tenures; and 
therefore, wherever lands in fee-simple are holden by a rent, relief is still due 
of common right upon the death of a tenant.(z) : 

6. Primer seisin was incident to the king’s socage tenants zz capzte, as well 
as to those by knight-service.(@) But tenancy zz capzte as well as primer 
seisins are, among the other feodal burthens, entirely abolished by the statute. 

7. Wardship is also incident to tenure in socage; but of a nature very differ- 
ent from that incident to knight-service. For if the inheritance descend 
to an infant under fourteen, the wardship of him does not, nor ever did, 

belong to the lord of the fee; because in this tenure, no military or 
*88] ‘other personal service being required, there was no occasion for the 

lord to take the profits in order to provide a proper substitute for his. 
infant tenant; but his nearest relation (to whom the inheritance cannot 
descend) shall be his guardian in socage, and have the custody of his land 
and body till he arrives at the age of fourteen. The guardian must be such 
a one to whom the inheritance by no possibility can descend,(18) as was fully 


wu) Co. Litt, 91. y) Litt. § 127. 
w) Litt. § 126. z) 3 Lev. 145. 
x) L. 2, ¢. 37, § 8. a) Co. Litt. 77. 


15) Fowler’s Hist. Law Real Prop. p. 32. 1 Pingrey on Real Prop. p. 35. 
16) See Williams on Real Prop. a a eda) Ba ee 
17) [A certain preestation (sum of money) instead of a relief, as an acknowledgment 
of the lord. ] 

(18) Zn ve Bull. 45 Barb. (N. Y.) 340 (1865). Schouler’s Dom. Rel. p. 403 (3 ed. 1882). 

Mr. Hargrave, in his 5th note to Co. Litt. 88, b., intimates that this rule should be 
confined to possibility of zmmediate descent. If this be not so, supposing an infant were 
entitled to lands and his father living, the father might be deprived of the guardian- 
ane for the infant’s heir might be a person to whom the father might be heir. 

he guardianship of a father, by the English law, (which, in this instance, is founded 

on the law of nature,) continues, with respect to his son and heir-apparent, till that son 
attain the age of twenty-one years; but it so continues with respect to the custody of the 
body only. The King v. Thorp, Comyns, 28, S.C. Carth. 386. According to the strict 
language of our law, an heir-apparent alone can be the subject of guardianship by nature. 
Ratcliffe’s case, 3 Rep. 38. But this technical construction must not lead us to conclude 
that parents have not any right to the custody of their other children; for our law gives 
the custody of them to their parents till the age of fourteen by the guardianship of mur- 
ture. S.C. And the statute of 12 Charles II. c. 24 empowers a father, though himself 
under twenty-one, by deed or will attested by two witnesses, to appoint guardians to all 
his children under twenty-one, and unmarried at his decease, or born after; such guar- 
dianship to last till the children attain the age of twenty-one, or for any less time, and 
the appointment to be effectual against all claiming as guardians in socage or otherwise,. 
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explained, together with the reasons for it, in the former - 
mentaries.(4) At fourteen this wardship in socage aie fo eerie 

oust the guardian and call him to account for the rents and profits;(c) for a 
this age the law supposes him capable of choosing a guardian for himself (19) 
It was in this particular of wardship, as also in that of marriage, and in the 
certainty of the render of service, that the socage tenures had 50 much the 
advantage of the military ones. But as the wardship ceased at fourteen 

there was this disadvantage attending it,—that young heirs, being left at 50 
tender an age to choose their own guardians till twenty-one, might make an 
improvident choice. Therefore, when almost all the lands in the kingdom 
were turned into socage tenures, the same statute, 12 Car. II. c. 24, enacted 
that it should be in the power of any father, by will, to appoint a euardian 
till his child should attain the age of twenty-one.(20) And if no such ap- 
pointment be made, the court of chancery will frequently interpose, and name 
3 guardian, to prevent an infant heir from improvidently exposing himself 

O ruin. 

8. Marriage, or the valor maritagii,(21) was not in socage tenure any per- 
quisite or advantage to the guardian, but rather the reverse. For, if the guar- 
dian married his ward under the age of fourteen, he was bound to account to 
the ward for the value of the marriage, even though he took nothing for it, unless 
he married him to advantage.(@) For the law in favor of infants is always 
jealous of guardians, and therefore in this case it made them account, not 
only for what they dd, but also for what they mzgh/, receive on the in- 
fant’s behalf; *lest by some collusion the guardian should have received [*89 
the value and not brought it to account; but the statute having de- 
stroyed all values of marriages, this doctrine of course hath ceased with them. 
At fourteen years of age the ward might have disposed of himself in marriage, 
without any consent of his guardian, till the late act for preventing clandes- 
tine marriages. These doctrines of wardship and marriage in socage tenure 
were so diametrically opposite to those in knight-service, and so entirely agree 
with those parts of king Edward’s laws that were restored by Henry the 


b) Book i. page 461. d) Litt. 2123. 
(3 Litt. 2123. Co. Litt. 89. a) : 


the testamentary guardian haying the custody not only of the children’s persons, but of 
their estate, both real and personal. 

Thus it seems a father may, by will, delegate to any stranger whom he chooses to select 
a much more extensive power than the letter of the law gives to himself whilst he lives; 
for the guardianship of nurture, as we have just seen, expires at the same time as guar- 
dianship in socage does,—namely, when the infant attains the age of fourteen. 

There is no sort of doubt that the court of chancery, representing the king as parens 
patria, has a jurisdiction now perfectly established to control the right of a father to the 
possession of his child whenever the welfare of the child imperatively requires so strong 
ameasure. In the words of lord Eldon, ‘‘ The court has interposed in many instances 
of this sort; but the application is one of the most serious and important nature. The 
interposition of the court stands upon principles which it ought not to put into opera- 
tion without keeping in view all the feelings of a parent’s heart and all the principles of 
the common law with respect to a parent’s rights.” Wellesley v. The Duke of Beaufort, 
I Russ. 19; and see Lyons v. Bleakin, Jacob’s Rep. 262. Shelley v. Westbrooke, ibid. 
266. De Manneville v, De Manneville, Io Ves. 61. Whitfield v. Hales, 12 Ves. 492. In 
the reports of the cases cited, most of the other instances in which the jurisdiction in 
question has been exercised are adverted to; and whoever examines them will find that 
the power has been wielded by considerate hands. f ; 

The control of the court of chancery over the property of infants who are made its 
wards is of course absolute; and many statutes (the marriage acts and others) in effect 
recognize the chancellor as the constitutional depositary of that part of the king’s pre- 
rogative or paternal duty (whichever it may most properly be called) which consists of 
the guardianship of his infant subjects.—CHITTY. 

19) Williams on Real Prop, 2 ed. p. 123. 

t3 State v. Reuff, 29 W. Va. 759 (1887). 
[The value of the marriage. ] 
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First’s charter, as might alone convince us that socage was of a higher 
original than the Norman conquest. : 

g. Fines for alienation were, I apprehend, due for lands holden of the king 
in capite by socage tenure, as well as in case of tenure by knight-service: for 
the statutes that relate to this point, and Sir Edward’s Coke’s comment on 
them,(e) speak generally of all tenants zz capife, without making any dis- 
tinction: but now all fines for alienation are demolished by the statute of 
Charles the Second. 4 

10. Escheats are equally incident to tenure in socage, as they were to 
tenure by knight-service; except only in gavelkind lands, which are (as is 
before mentioned) subject to no escheats for felony, though they are to 
escheats for want of heirs.( /) 

Thus much for the two grand species of tenure, under which almost all the 
free lands of the kingdom were holden till the restoration in 1660, when the 
former was abolished and sunk into the latter; so that the lands of both sorts 
are now holden dy one universal tenure, of free and common socage. 

The other grand division of tenure, mentioned by Bracton, as cited in the 
preceding chapter, is that of villenage, as contradistinguished from /¢éberum 
tenementum, or frank tenure. And this (we may remember) he subdivided 
into two classes, pure and privileged villenage, from whence have arisen two 

other species of our modern tenures. 
*go | *ITT. From the tenure of pure villenage have sprung our present 
copyhold tenures, or tenure by copy of court-roll at the will of the lord: 
in order to obtain a clear idea of which, it will be previously necessary to take 
a short view of the original and nature of manors. 

Manors are in substance as ancient as the Saxon constitution, though per- 
haps different a little in some immaterial circumstances from those that exist 
at this day;(g) just as we observed of feuds, that they were partly known to 
our ancestors, even before the Norman conquest. A manor, manerium, a 
manendo,(22) because the usual residence of the owner, seems to have been a 
district of ground held by lords or great personages; who kept in their own 
hands so much land as was necessary for the use of their families, which 
were called terre dominicales, or demesne lands, being occupied by the lord, or 
dominus maneriz,(23) and his servants. ‘The other, or éezemental, lands they 
distributed among their tenants; which, from the different modes of tenure, 
were distinguished by two different names. First, bo0k-land, or charter-land, 
which was held by deed under certain rents and free services, and in effect 
differed nothing from the free-socage lands;(#) and from hence have arisen 
most of the freehold tenants who hold of particular manors, and owe suit and 
service to the same. The other species was called /olk-land, which was held 
by no assurance in writing, but distributed among the common folk or peo- 
ple at the pleasure of the lord, and resumed at his discretion; being indeed 
land held in villenage, which we shall presently describe more at large. The 


é) 1 Inst. 73. 2 Inst, 65, 66, 67. g) Co. Cop. 22 2 and 10. 
f ) Wright, 210. j {% Co. Cop. 3. 


(22) [From remaining. ] 

(23) [The lord of the manor.] See Boyd v. Dowie, 65 Barb. (N. Y.) 244 (1872). 
Williams on Real Prop. p. 119 (6 ed.). 

Mr. Watkins, (1 Treat. of Copyh. 7,) following lord Coke, (Copyh. Pp. 52,) prefers that 
derivation of the word “ manor’? which brings it from the Norman French word MeSNEY, 
to guide, as most agreeing with the nature of a manor, all the tenants of which were 
under the guidance of the lord thereof. Lord Coke held this etymology most probable, 
because (he says) a manor signifies the jurisdiction and royalty incorporate, rather than 
the land or scite. Whatever the derivation of the word may be, it is certain that the 
jurisdiction was, as our author himself informs us, at least as essential to the constitution 
of a manor (or lordship, or barony) as a mansion-house ever was.—CHITTY. 
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residue of the manor, being uncultivated, was termed the lord’s waste, and 
‘served for public roads, and for common or pasture to the lord and his 
cee. aor eS formerly called baronies, as they are still lordships: 
; was empowered to hold a domestic court, called the 
court-baron, for redressing misdemesnors and nuisances within the manor, 
and for settling disputes of property among the tenants. ‘This court 

1s an inseparable ingredient of every manor; and if the number *of [or 
suitors should so fail as not to leave sufficient to make a jury or 
homage, that is, two tenants at least, the manor itself is lost. (24) 

In the early times of our legal constitution, the king’s greater barons, who 
had a large extent of territory held under the crown, granted out frequently 
smaller manors to inferior persons to be holden of themselves; which do 
therefore now continue to be held under a superior lord, who is called, in such 
cases, the lord paramount over all these manors; and his seignory is fre- 
quently termed an honor, not a manor, especially if it hath belonged to an 
ancient feodal baron, or hath been at any time in the hands of the crown. 
In imitation whereof, these inferior lords began to carve out and grant to 
others still more minute estates, to be held as of themselves, and were so pro- 
ceeding downwards zz znjinztum.-(25) till the superior lords observed, that by 
this method of subinfeudation they lost all their feodal profits of wardships, 
matriages, and escheats, which fell into the hands of these mesne or middle 
lords, who were the immediate superiors of the ferre-tenant, or him who 
occupied the land: and also that the mesne lords themselves were so im- 
poverished thereby, that they were disabled from performing their services to 
their own superiors. This occasioned, first, that provision in the thirty- 
second chapter of magna carta, 9 Hen. III., (which is not to be found in the 
first charter granted by that prince, nor in the great charter of king John, ) (2) 
that no man should either give or sell his land, without reserving sufficient 
to answer the demand of his lord; and afterwards the statute of Westm. 3, or 
guia emptores,(26) 18 Edw. I. c. 1, which directs that, upon all sales or 
feoffments of land, the feoffee shall hold the same, not of his immediate 
feoffor, but of the chief lord of the fee, of whom such feoffor himself held 
it. But these provisions not extending to the king’s own tenants 77 cafzite, 
the like law concerning them is declared by the statutes of prerogativa regts, 
17 Edw. II. c. 6, and of 34 Edw. III. c. 15, by which last all subin- 
feudations, previous to the reign of king *Edward I., were confirmed, [*g92 
but all subsequent to that period were left open to the king’s preroga- 
tive. And from hence it is clear, that all manors existing at this day, must 
have existed as early as king Edward the First;(27) for it is essential toa 

(i) See the Oxford editions of the charters. 


(24) They must be two freeholders, holding of the manor subject to escheat. 3 T. R. 
447. Bro. Abr. tit. Cause a remover, plec. pl. 35. A manor by reputation, but which 
has ceased to be a legal manor, by defect of suitors to the court, may yet retain some of 
its privileges, as a preserve for game, and the lord may still appoint a gamekeeper. 10 
East, 259. Watkins on Copyhold, 3 ed. 21, 22.—CHITTY. 

(25) [Without limit. ] Mt! 

(26) [Because purchasers.] People v- Livingstone, 8 Barb. (N. Y.) 282, 1850. 
Greenhood’s Pub. Pol. in Law of Cont., p. 609. ‘The statute has two aspects, one in so far 
as it enables the tenant to alienate; the other in so far as it disables him from creating de 
novo a tenure in fee simple to be held of himself. The statute did not enable the tenants 
in capite to alienate as against the crown; and in this sense it may be said that the statute 
did not extend to the tenants zm capite, though it would be more strictly correct to say, 
that the statute did not extend tothe crown. Challis Law of Real Prop. p. 20 (2 ed. 
1892). The manorial tenures which were granted in the colony of New York could not 
have existed if the statute of guia emptores had extended to that province. Depeyster v. 
Michael, 2 Seld. (N. Y.) 499 (1852). See Fowler’s Hist. Law of Real Prop. p. 36. 

(27) The inference may, perhaps, be too hasty, that all manors have existed as early as 
king Edward the first. Charters have been granted by the crown, and confirmed by par- 
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manor that there be tenants who hold of the lord; and by the operation of 
these statutes, no tenant zz capite since the accession of that prince, and no 
tenant of a common lord since the statute of guza emptores, could create any 
new tenants to hold of himself. 

Now, with regard to the folk-land, or estates held in villenage, this was a 
species of tenure neither strictly feodal, Norman, nor Saxon; but mixed and 
compounded of them all:(£) and which also, on account of the heriots that 
usually attend it, may seem to have somewhat Danish in its composition. 
Under the Saxon government there were, as Sir William Temple speaks, (/ ) 
a sort of people in a condition of downright servitude, used and employed in 
the most servile works, and belonging, both they, their children and effects, 
to the lord of the soil, like the rest of the cattle or stock upon it. These 
seem to have been those who held what was called the folk-land, from which 
they were removable at the lord’s pleasure. On the arrival of the Normans 
here, it seems not improbable that they, who were strangers to any other 
than a feodal state, might give some sparks of enfranchisement to such 
wretched persons as fell to their share, by admitting them, as well as others, 
to the oath of fealty; which conferred a right of protection, and raised the 
tenant to a kind of estate superior to downright slavery, but inferior to every 
other condition. (7) This they called villenage, and the tenants villeins, 
either from the word v/7s,(28) or else, as Sir Edward Coke tells us,(7) a 
villa; because they lived chiefly in villages, and were employed in rustic 
works of the most sordid kind: resembling the Spartan helotes, to whom 
alone the culture of the lands were consigned; their rugged masters, like our 
northern ancestors, esteeming war the only honorable employment of man- 

kind. 
*93] *These villeins, belonging principally to lords of manors, were 

either villeins vegardant, that is, annexed to the manor or land: or 
else they were 2” gvoss, or at large, that is, annexed to the person of the lord 
and transferable by deed from one owner to another.(0)(29) ‘They could not 
leave their lord without his permission, but if they ran away, or were pur- 
loined from him, might be claimed and recovered by action, like beasts or 
other chattels. They held indeed small portions of land by way of sustain- 
ing themselves and families; but it was at the mere will of the lord, who 
might dispossess them whenever he pleased; and it was upon villein services, 
that is, to carry out dung, to hedge and ditch the lord’s demesnes, and any 
other the meanest offices:() and their services were not only base, but un- 
certain both as to their time and quantity.(g) A villein, in short, was in 
much the same state with us, as lord Molesworth(7) describes to be that of 
the boors in Denmark, and which Stiernhook (s) attributes also to the ¢vaals 
or slaves in Sweden; which confirms the probability of their being in some 
degree monuments of the Danish tyranny. A villein could acquire no prop- 
erty either in lands or goods: but, if he purchased either, the lord might 


if Wright, 215. crastino, et semper tenebitur ad incerta. Bracton, l. 4 

2) Introd. Hist. Eng. 59, tr. 1. c. 28. [He who holds in villenage shall do 
m) Wright, 217. whatsoever he is commanded, norought he to know 
nm) 1 Inst. 116. on the evening of one day what he must do on the 
o) Litt. 2181. morrow, but shall always be held on an uncertain 
PD) MOCE SYP, : : service. | 
(q) Ille qui tenet in villenagio faciet uber et pre- r) C. 8. 

ceptum fuerit, nec scire debet sero quid facere debet in ie De jure sueonum, l. 2, c. 4. 


liament, empowering subjects to create manors since that date. There can be no doubt 
that if aided by the confirmation of parliament, a charter authorizing the creation de novo 
of manors in England would be valid. Nor isit clear that such confirmation is necessary. 
Lord Coke affirms that the statute may be dispensed with, by consent of the crown and 
ay ae mesne lords. (Co. Litt. 98 b. 2 Inst. 501.) Challis Law of Real Prop., py A(ecol. 
1892). 

(8) [ Vile. ] 

(29) Mr. Paul Vinogradoff has conclusively shown that there was no distinction between 
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enter upon them, oust the villein, and seize them to his own use, unless h 
contrived to dispose of them again before i ra re 
lord had then lost his appOrani Tg (7) Semana oe ats 

In many places also a fine was payable to the lord, if the villein presumed 
to marry his daughter to any one without leave from the lord (z) and, by 
the common law, the lord might also bring an action against the husband 
for damages in thus purloining his property.(w) For the children of 
villeins were also in the same state of bondage with their pa*rents; [*94 
whence they were called in Latin, zativz, which gave rise to the 
female appellation of a villein, who was called a neife.(x) In case of a mar- 
riage between a freeman and a neife, or a villein and a freewoman, the issue 
followed the condition of the father, being free if he was free, and villein if 
he was villein;(30) contrary to the maxim of the civil law, that partus sequitur 
ventrem.(31) But no bastard could be born a villein, because by another 
maxim in our law he is nudiius filius,(32) and as he can gain nothing by 
inheritance, it were hard that he should /ose his natural freedom by it.(_y) (33) 
‘The law, however, protected the persons of villeins, as the king’s subjects, 
against atrocious injuries of the lord: for he might not kill or maim his 
villein;(z) though he might beat him with impunity, since the villein had 
no action or remedy at law against his lord, but in the case of the murder of 
his ancestor, or the maim of his own person.(34) Neifes indeed had also an 
appeal of rape in case the lord violated them by force.(a) 

Villeins might be enfranchised by manumission, which is either express or 
implied:(35) express, as where a man granted to the villein a deed of manu- 
mission:(0) implied, as where a man bound himself in a bond to his villein 
for a sum of money, granted him an annuity by deed, or gave him an estate 


t) Litt. 2177. y Ibid. 23 187, 188. 
uw) Co. Litt. 140. ay Ibid. 7 189, 194. 
w) Litt. ; 202, (a) Ibid. 2 190. 
az) Ibid. 2 18. (b) Ibid. 2 204. 


these classes of villains. It was adistinction arising from a method of proof merely, 
‘as a villain could not bring an action against his lord. A villain vegardant was one 
whose status as a villain was proved by the defendant from the fact that he had performed 
villain services ona manor. A villain 7” gross meant one who could be proved such with- 
out reference toa manor. In legal theory the villain was the slave, in actual practice he 
probably never fell much below a serf. Slavery such as was known at Rome and in our 
own country is only possible where there is a strong central government capable of hunt- 
ing the runaway slave and returning him to his master. Such a government did not 
then exist in England. The very system which gave the lord exclusive dominion within 
his own manor made it impossible for him to follow the slave into other manors or 
towns. ‘There isa curious passage in Bracton which illustrates the fact that even the 
lawyer had to recognize the existence of serfdom rather than slavery. He is describing 
the claims which a villain may bring against his lord, and for this purpose is borrowing 
Azo’s description of the rights of a Roman slave against his master. The latter says that 
for an intollerabilis injuria, meaning great corporal damage, the slave may complain. 
Bracton takes the expression in an economic sense and explains it as meaning “if the 
lord should take away his very waynage,” that is to say his plough and plough team, 
that then the villain has his action. Nothing could prove more clearly than this slip 
that the actual condition of villainage with which the writer was familiar was serfdom 
and not slavery. 

(30) Milledge v. Lamar, 4 Des. Eq. (S. C.) 640 (1817). 

(31) [The offspring follows the condition of its mother. ] 

(32) [The son of nobody. ] é 

(33) It is now generally conceded that no man is by nature a slave. Greenwood v, Cur- 
tis, 6 Mass. 365 (1810). 

(34) Fields v. The State, 1 Yerger (Tenn.) 158 (1829). The oe recovered for the 
maim of his own person might be immediately seized by his lord, and so no benefit 
accrued to him from such a suit. But the lord was subject to an indictment on the king’s 
behalf. Litt. 4 194.—CHITTY. ae 

(35) Greenlow a Rawling, 3 Humph. (Tenn.) 93, 1842. Bedford v. Williams, 5 Coldw. 
{Tenn.) 208 (1867). 
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in fee, for life or years;(c) for this was dealing with his villein on the footing 
of a freeman: it was in some of the instances giving him an action against 
his lord, and in others vesting in him an ownership entirely inconsistent. 
with his former state of bondage. So also if the lord brought an action 
against his villein, this enfranchised him;(d) for as the lord might have a. 
short remedy against his villein, by seizing his goods, (which was more than 
equivalent to any damages he could recover, ) the law, which is always ready 
to catch at any thing in favor of liberty, presumed that by bringing this. 

action he meant to set his villein on the same footing with himself, 
*g5] and therefore held it an implied *manumission. But, in case the 

lord indicted him for felony, it was otherwise; for the lord could not 
inflict a capital punishment on his villein, without calling in the assistance 
of the law. 

Villeins, by these and many other means, in process of time gained con- 
siderable ground on their lords; and in particular strengthened the tenure of 
their estates to that degree, that they came to have in them an interest in. 
many places full as good, in others better than their lords. For the good: 
nature and benevolence of many lords of manors having, time out of mind, 
permitted their villeins and their children-to enjoy their possessions without 
interruption, in a regular course of descent, the common law, of which cus- 
tom is the life, now gave them title to prescribe against their lords; and, on 
performance of the same services, to hold their lands, in spite of any deter-. 
mination of the lord’s will. For though in general they are still said to hold 
their estates at the will of the lord, yet it is such a will as is agreeable to the: 
custom of the manor; which customs are preserved and evidenced by the: 
rolls of the several courts-baron in which they are entered, or kept on foot by 
the constant immemorial usage of the several manors in which the lands lie.. 
And, as such tenants had nothing to show for their estates but these customs, 
and admissions in pursuance of them, entered on those rolls, or the copies of 
such entries witnessed by the steward, they now began to be called tenants 
by copy of court-roll, and their tenure itself a copyhold.(e)(36) 

Thus copyhold tenures, as Sir Edward Coke observes, (/) although very 
meanly descended, yet come of an ancient house; for, from what has been 
premised, it appears, that copyholders are in truth no other but villeins, who, 
by a long series of immemorial encroachments on the lord, have at last 

established a customary right to those estates, which before were held 
*96] absolutely at the lord’s will.(37) Which *affords a very substantial 
reason for the great variety of customs that prevail in different manors. 
with regard both to the descent of the estates, and the privileges belonging 


c Litt. 23 204, 205, 206. (e F. N. B. 12.' 
) Litt. 2 208. ) Cop. 2 32. 


(36) See Pingrey on Real Prop. p. 37. ; 

(37) The Saxon manor knew three classes of persons: those holding by certain ser- 
vices, those holding by uncertain services, landless followers of the lord, and the slaves. 
(Andrews Saxon Manor.) The result of the Norman conquest was, in a great measure. 
to put these classes into one. The factor which, in the century subsequent to the con- 
quest, tended to lower the condition of the villain was the refusal of the king’s courts 
to allow him to sue his lord. From the thirteenth century these courts begin to 
take cognizance of suits between the lord and different classes of persons on his manor. 
The old classes of Saxon manor reappear. The king’s court reaches out to protect 
the villain in his holdings. Thus, if a free man held in villainage, if he performed 
the services, he could hold the land (Bracton, f. 168). Ifa villain held free land 
and performed the services he could hold the land, (William, son of Henry, against 
his lord Bartholomew, Bract. Note-book, pl. 1103;) and by holding the land meant 
that he could maintain a suit therefor. By the middle of the fourteenth century pure 
villainage was practically extinct. Once the peasant was in a definite status his own 
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96-97 
- ae mecca ; ue SS et ae grew to be so universal, that when 

ge was virtually abolished (though copyholds were reserved ) 
by the statute of Charles II., there was hardly a pure villein left in the 
nation. For Sir Thomas Smith( g) testifies, that in all his time (and he was 
secretary to Edward VI.) he never knew any villein in gross throughout the 
realm; and the few villeins regardant that were then remaining were such 
only as had belonged to bishops, monasteries, or other ecclesiastical corpora- 
tions, in the preceding times of popery. For he tells us, that ‘the holy 
fathers, monks, and friars, had in their confessions, and especially in their 
extreme and deadly sickness, convinced the laity how dangerous a practice 
it was, for one Christian man to hold another in bondage: so that temporal 
men, by little and little, by reason of that terror in their consciences, were 
glad to manumit all their villeins. But the said holy fathers, with the abbots 
and priors, did not in like sort by theirs; for they also had a scruple in con- 
science to impoverish and despoil the church so much, as to manumit such 
as were bond to their churches, or to the manors which the church had 
gotten; and so kept their villeins still.’’(38) By these several means the 
generality of villeins in the kingdom have long ago sprouted up into copy- 
holders; their persons being enfranchised by manumission or long acqti- 
escence; but their estates, in strictness, remaining subject to the same servile 
conditions and forfeitures as before; though,\in general, the villein services 
are usually commuted for a small pecuniary quit-rent. (7) 

*As a further consequence of what has been premised, we may [*g97 
collect these two main principles, which are held(z) to be the supporters 
of the copyhold tenure, and without which it cannot exist: 1. That the lands 
be parcel of, and situate within, that manor under which it is held. 2. That 
they have been demised, or demisable, by copy of court-roll immemorially. 
For immemorial custom is the life of all tenures by copy; so that no new 
copyhold can, strictly speaking, be granted at this day.(39) 

In some manors, where the custom hath been to permit the heir to succeed 
the ancestor in his tenure, the estates are styled copyholds of inheritance; in 
others, where the lords have been more vigilant to maintain their rights, 
they remain copyholds for life only: for the custom of the manor has in both 
cases so far superseded the will of the lord, that, provided the services be 


g) Commonwealth, b. 3, e. 10. 

h) In some manors the copyholders were bound 
to perform the most servile offices, as to hedge and 
ditch the lord’s grounds, to lop his trees, and reap 
his corn, and the like ; the lord usually finding them 
meat and drink, and sometimes (as is still the use in 
the highlands of Scotland) a minstrel or piper for 


theirdiversion. Rot. Maner. de Edgware Comm. Mid- 
As in the kingdom of Whidah, on the slave coast of 
Africa, the people are bound to cut and carry in the 
king’s corn from off his demesne lands, and are 
attended by music during all the time of their labor. 
Mod. Un. Hist. xvi. 429, 

(i) Co. Litt. 58. 


interest coincided in many instances to commute those services for money. The wars 
with France created tastes for foreign goods which the rich and their servants needed 
money to buy. The powerful man became the one rich in money, not in villain services. 


‘Economic forces also tended to eliminate the majority of the smaller holdings. 


One 


was the increase in the profit of sheep raising, which caused the land titled by the villain 
to be coveted by the lord, and the second was the growth of towns, which made it possible 


for the villain jeaving the manor to find a different life. 


That these causes did not 


completely obliterate all trace of the Norman manor is shown by the survival, even in 


our own day, of the copyhold tenure spoken of by Blackstone. 


The principal work on 


the subject treated in the text is Vinogradoff’s Villainage in England, 1892. _ 
(38) The last claim of villenage which we find recorded in our courts was in the 15 Jac. 


eNOY 27 


II Harg. St. Tr. 342. -CHRISTIAN. 


(39) See this point considered (1 Watkins on Copyhold) in the very able edition of 


that work by Vidal, tit. Grants, pages 33, 51, etc. 


According to 3 Bos. & Pul. 346, 2 M. 


& S. 504, 2 Bar. & Ald. 189, and 2 Camp. 264, 265, without a special custom the lord 
cannot make a new grant of waste to hold as copyhold, though slight evidence of a cus- 
tom will suffice; but a custom for the lord to grant leases of the wastes of a manor with- 
out restriction is bad. 3 B. & A. 153.—CHITTY. 
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performed or stipulated for by fealty, he cannot, in the first instance, refuse 
to admit the heir of his tenant upon his death; nor, in the second, can he 
remove his present tenant so long as he lives, though he holds nominally by 
the precarious tenure of his lord’s will.(40) 

The fruits and appendages of a copyhold tenure, that it hath in common 
with free tenures, are fealty, services, (as well in rents as otherwise, ) reliefs, 
and escheats. ‘The two latter belong only to copyholds of inheritance; the 
former to those for life also. But besides these, copyholds have also heriots, 
wardship, and fines. Heriots, which I think are agreed to be a Danish cus- 
tom, and of which we shall say more hereafter,(7) are a render of the best 
beast or other good (as the custom may be) to the lord on the death of the 
tenant. ‘This is plainly a relic of villein tenure; there being originally less 
hardship in it, when all the goods and chattels belonged to the lord, and he 
might have seized them even in the villein’s lifetime. These are incident to 

both species of copyhold; but wardship and fines to those of inheritance 
*98] only. Wardship, in copyhold estates, par*takes both of that in 
chivalry and that in socage. Like that in chivalry, the lord is the 
legal guardian;(41) who usually assigns some relation of the infant tenant 


(7) See ch. 28. 


(40) As soon as the death of a copyhold tenant is known to the homage, it should be 
presented at the next general court, and three several proclamations should be made at 
three successive general courts for the heir or other person claiming title to the land 
whereof such copyholder died seised to come in and be admitted. Proclamation is said 
to be unnecessary where the heir appears in court, either personally or by attorney; but 
until such presentment and proclamations, the heir, though of fullage, is not bound to 
come into court to be admitted. If, after the third proclamation, no such person claims 
to be admitted, a precept may be issued by the lord or steward to the bailiff of the manor 
to seise the lands into the lord’s hands for want of a tenant, (Watkins on Copyhold, 239. 
H. Chitty’s Descents, 165. 1 Keb. 287. Kitch. 246. 1 Leon. 100. 3id. 221. 4 id. 30. 
1 Scriv. 341, 342;) but the seizure must be guousque, etc., and not as an absolute forfeit- 
ure, unless there be a custom to warrantit. 37. R. 162. 

The admittance is merely as between the lord and the tenant, (Cowp. 741,) and. the 
title of the heir to a copyhold is as against all but the lord complete without admittance. 
The ceremony of admittance is said to be for the lord’s sake only; and therefore in one 
case the court refused a mandamus.to the lord to admit a person who claimed by descent. 
Buta mandamus ought to be granted if a proper case be laid before the court. 1 Wils. 
283. Recently the court, asa matter of right, granted a mandamus to admit a person 
claiming by descent. 3 Bar. & Cres. 172. If the heir is refused admittance, he shall be 
terre-tenant, even though the lord loses his fine, (Comyn. 245;) for the lord is only 
trustee for the heir, and merely the instrument of the custom for the purpose of admit- 
tance. I Watk. Copyh. 281. Cro. Car. 16. Co. Copyh.s. 41. So also is the steward; 
and therefore an admittance by him will be good though he acts by a counterfeit or 
voidable authority, it being sufficient if in appearance he be steward. Co. Copyh. 124.— 
CHITTY. 

(41) The statute of 9 Geo. I. c. 29 in relation to the copyholders who are under age, 
and who are entitled by descent or surrender to the use of a last will, provides that, if 
they do not come in to be admitted in person, or by their guardians, or (having no guar- 
dians) by their attorneys, (which the act enables them to appoint,) at one of the three 
then next courts, the lord or steward, on due proclamation made, may appoint such 
guardians for the purpose of admission, and thereupon impose the just fines, (as to 
which see note 25). And if such fines are not paid as directed by that act, the lord is 
empowered to enter and take the profits (but without liberty to fell timber) till such fines 
and the consequent expenses are satisfied, rendering an account to the persons entitled. 
If the guardians pay such fines, then they may reimburse themselves in the like 
manner. 

In the construction of this act it was held, both by lord Eldon and lord Erskine, that 
the court of chancery is not at liberty to speculate upon what the legislature might mean, 
beyond what it has expressed. The court, it was said, must abide by the words of the act, 
which confine its operation to cases of descent or surrender to the use of a will, and do 
not apply toa title under a deed. Therefore, to a bill by a lord praying a discovery, in 
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to act in his stead; and he, like the guardian in socage, is accountable to his 
ward for the profits.(42) Of fines, some are in the nature of primer seisins 
due on the death of each tenant, others are mere fines for the alienation of 
the lands; In some manors only one of these sorts can be demanded, in some 
both, and in others neither. They are sometimes arbitrary and at the will 
of the lord, sometimes fixed by custom; but, even when arbitrary, the courts 
of law, in favor of the liberty of copyholds, have tied them down to be reason- 
aéle in their extent; otherwise they might amount to a disherison of the 
estate.(43) No fine therefore is allowed to be taken upon descents and 
alienations (unless in particular circumstances) of more than two years’ 
improved value of the estate.(#) From this instance we may judge of the 
favorable disposition that the law of England (which is a law of liberty) hath 
always shown to this species of tenants; by removing, as far as possible, every 
real badge of slavery from them, however some nominal ones may continue, 
It suffered custom very early to get the better of the express terms upon 
which they held their lands; by declaring, that the will of the lord was to be 
interpreted by the custom of the manor; and, where no custom has been 
suffered to grow up to the prejudice of the lord, as in this case of arbitrary 


(k) 2 Ch. Rep. 184. 


aid of an action under the statute, for recovery of fines alleged to be due, a demurrer was 
allowed. Lord Kensington v. Mansell, 13 Ves. 240. 

However, as the statute of 55 Geo. III. c. 192 has since enacted that all dispositions of 
copyhold estates by will shall be as effectual to all intents and purposes, although no 
surrender shall have been made to the use of the will, as the same would have been if a 
surrender to the use of the will had been made, the statute of Geo. I. is, in this respect, 
enlarged. And it is evident the last-named statute materially qualifies the statement in 
the text, that ‘‘the lord is the legal guardian.” 

This authority of the lord must be by virtue of a special custom in a manor; for by the 
12 Car. Il. c. 24, s. 8 and 9, a father may appoint a guardian by his will as to the copy- 
holds of his child; and though this custom is not abolished in terms,*nor can be said to 
be taken away by implication in this statute, yet, where the custom does not exist ina 
manor, the better opinion is that the statute will operate; and even where the custom 
prevails, Mr. Watkins thinks, the father may, by this statute, appoint a guardian of the 
person of his child, if not of his copyhold property. See 2 Watk. on Copyh. 104, 105.— 
CHITTY. 

(42) There is some obscurity as to this point; but I imagine the account given of it in 
the text cannot be the correct one. As the tenure clearly savored more of socage than 
chivalry, the lord, without a special custom warranting it, cannot well be supposed to be 
the guardian, but the nearest relation to whom the inheritance cannot descend. And, 
accordingly, in 2 Rolle’s Abr. tit. Garde, P. pl. 1, it is laid down by the court that ‘if a 
copyhold descend to an infant within the age of fourteen, his prochezn amy, to whom the 
land cannot descend, shall have the custody of it, as he would of a freehold, unless there 
be a custom appointing it to another. If there be such a custom, that will still operate, 
and is not affected by the statute of Car. II. See ante, p. 88. But the present question 
ds, Who shall now be guardian where there is no custom? Whether, though the statute 
‘will not operate to defeat a custom, it shall take place in the absence of any custom? 
Mr. Watkins is ot opinion that it will; and even where there is a custom he thinks that 
the father, by will under the statute, may appoint a guardian of the body of his child. It 
is desirable that the law should be as he statesit, but I am not aware that any decision to 
that effect has taken place. See 2 Watk. on Copyholds, 104.—COLERIDGE. 

(43) As, in the case where the lord is not bound to renew, or, being so bound by the 
custom, the copyholder is allowed to put in more than one life at a time, and conse- 
quently several admissions are made at the same time, for which an increased fine may 
‘be fairly demanded. The rule generally is to take for the second life half what the im- 
mediate tenant for life pays, and for the third half what the second pays. But this must 
be understood by persons taking successively; for if they take as joint tenants, or as 
tenants in common, the single fine only would be due: to be apportioned in the latter 
‘case, each paying severally. Watk. on Copyh. I vol. 312. Scriven on Copyh. 374. It 
seems that coparceners are entitled to be admitted to copyhold tenements as one heir, 
and upon payment of one set of fees. 3 Bar. & C. 173.—CHITTY. 
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fines, the law itself interposes with an equitable moderation, and will not. 
suffer the lord to extend his power so far as to disinherit the tenant. 

Thus much for the ancient tenure of pure villenage, and the modern one 
of copyhold at the will of the lord, which is lineally descended from it. 

IV. There is yet a fourth species of tenure, described by Bracton under 
the name sometimes of privileged villenage, and sometimes of vzllein-socage. 

This, he tells us,(Z) is such as has been held of the kings of England 
*g99] from the conquest *downwards; that the tenants herein ‘‘ véllana factunt 

servitia, sed carta et determinata,’’ (44) that they cannot aliene or trans- 
fer their tenements by grant or feoffment, any more than pure villeins can: 
but must surrender them to the lord or his steward, to be again granted out 
and held in villenage. And from these circumstances we may collect, that 
what he here describes is no other than an exalted species of copyhold, sub- 
sisting at this day, viz., the tenure in avzczent demesne, to which, as partaking 
of the baseness of villenage in the nature of its services, and the freedom of 
socage in their certainty, he has therefore given a name compounded out of 
both, and calls it vzl/anum socagium. 

Ancient demesne consists of those lands or manors which, though now 
perhaps granted out to private subjects, were actually in the hands of the 
crown in the time of Edward the Confessor, or William the Conqueror; and 
so appear to have been by the great survey in the exchequer called domesday- 
book. (7) ~ The tenants of these lands, under the crown, were not all of the 
same order or degree. Some of them, as Britton testifies,(7) continued for 
a long time pure and absolute villeins, dependent on the will of the lord: and 
those who have succeeded them in their tenures now differ from common 
copyholders in only a few points.(0) Others were in a great measure 
enfranchised by the royal favor: being only bound in respect of their lands. 
to perform some of the better sort of villein services, but those determinate 
and certain: as, to plough the king’s land for so many days, to supply his 
court with such a quantity of provisions, or other stated services; all of which 
are now changed into pecuniary rents: and in consideration hereof they had 
many immunities and privileges granted to them;(/) as to try the right of 
their property in a peculiar court of their own, called a court of ancient 
demesne, by a peculiar process, denominated a writ of right close;(g)(45) 
not to pay toll or taxes; not to contribute to the expenses of knights of 

the shire; not to be put on juries; and the like. (7) 
*IOo| *These tenants therefore, though their tenure be absolutely copy- 

hold, yet have an zzterest equivalent to a freehold: for notwith- 
standing their services were of a base and villenous original,(s) yet the 
tenants were esteemed in all other respects to be highly privileged villeins; 
and especially for that their services were fixed and determinate, and that 
they could not be compelled (like pure villeins) to relinquish these tenements 
at the lord’s will, or to hold them against their own: “‘ ef zdeo,’’ says Bracton, 
“‘dicuntur libert.’’(46) Britton also, from such their freedom, calls them 
absolutely sokemans, and their tenure sokemanries; which he describes(¢) to 


U4, trl, e: 28; (q) F.N. B. 11. 

m) ¥. N. B. 14, 56, r) Ibid, 14. 

n) C. 66. s) Gilb. Hist. of Exch. 16 and 30. 
o) F.N. B. 228. t) C. 66. 
te 4 Inst. 269, 


44) [“‘ They perform villein services, but certain and fixed.” 

45) In an action of ejectment, it may, by leave of the court, be pleaded in abatement 
that the lands are part of a manor which is held in ancient demesne: but such a plea 
must be sworn to, and is not favored. 2 Burr. 1046.—CHITTY. 

(46) [‘‘And therefore they are called free.’’] 
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be ‘lands and tenements, which are not held by knight-service, nor by 
grand serjeanty, nor by petit, but by simple services, being, as it were was 
enfranchised by the king or his predecessors from their ancient demesne.” 
And the same name is also given them in Fleta.(z) Hence Fitzherbert 
observes,(w) that no lands are ancient demesne, but lands holden in socage; 
that is, not in free and common socage, but in this amphibious subordinate 
class of villein-socage. And it is possible, that as this species of socage tenure 
is plainly founded upon predial services, or services of the plough, it may 
have given cause to imagine that all socage tenures arose from the same 
original; for want of distinguishing, with Bracton, between free socage or 
socage of frank-tenure, and villein-socage or socage of ancient demesne. 
Lands holden by this tenure are therefore a species of copyhold,(47) and 
as such preserved and exempted from the operation of the statute of Charles 
II. Yet they differ from common copyholds, principally in the privileges 
before mentioned: as also they differ from freeholders by one special mark 
and tincture of villenage, noted by Bracton, and remaining to this day, viz., 
that they cannot be conveyed from man to man by the general common-law 
conveyances of feoffment, and the rest; but must pass by surrender, 
to the lord or his steward, in the manner of common copyholds; *yet [*roz 
with this distinction,(#) that in the surrender of these lands in 
ancient demesne, it is not used to say, “‘ fo hold at the will of the lord’’ in 
their copies, but only, ‘‘ 40 hold according to the custom of the manor.’’ (48) 


) a aes 8. (x) Kitchen on Courts, 194. 
Oe 


(47) The account given of this tenure as altogether copyhold, appears to be erroneous, 
although no doubt there are copyholds of some of the lands of such manors. 3d Rep. 
(ead oe Comm. p. 13. 2 Scriv. Cop. 691. Williams on Real Prop. p. 130, note d 

ed. 

Copyhold tenure is fast disappearing in England under the influence of acts of Parlia- 
ment. Chitty’s English Statutes, vol. 2, title Copyhold. These acts permit the termina- 
tion of the relation at the instance of either lord or tenant. The tenant becomes a free- 
holder and absolute owner in the modern sense. The gross value of his holding to the: 
lord is commuted by a jury. 

(48) Vinogradoff in his Villainage in England, page 168, thus sums up modern conclu- 
sions on Ancient Demesne and Manors: 

The law of ancient demesne is primarily developed in regard to manors in the king’s. 
onhand. 2, The special protection granted to villain socmen in ancient demesne is a 
consequence of a certainty of condition, (and not, as stated in text, because of favor of 
king, ) as much recognized in manors which the king still holds as those he has alienated. 
3, This certainty of condition is derived from the conquest as the connecting link between 
Norman and Saxon periods. 

It is only the freeholders of the manor who are truly tenants in ancient demesne; and 
their lands pass by common-law conveyances. They form the court of ancient demesne, 
which is analogous to the court-baron. The copyholders form the customary court. See 
Third Real Property Report, p. 13. 3 B. & P. 382. 

There are some estates held according to the custom of a manor, but not by copy of 
court-roll nor at the will of the lord. ‘‘ These customary estates, known by the denomi- 
nation of ¢enant-right, are peculiar to the northern parts of England, in which border- 
services against Scotland were anciently performed before the union of England and 
Scotland under the same sovereign. And although these appear to have many qualities 
and incidents which do not properly belong to villenage tenure, either pure or privileged, 
(and out of one or other of these species of villenage all copyhold is derived, ) and also 
have some which savor more of military service by escuage uncertain,—which, according 
to Litt. s. 99, is knights’ service; and although they seem to want some of the character- 
istic qualities and circumstances which are considered as distinguishing this species of 
tenure, viz., the being holden at the will of the lord, and also the usual evidence of title 
by copy of court-roll; and are alienable, also, contrary to the usual mode by which copy- 
holds are aliened, viz., by deed and admittance thereon, (if, indeed, they could be 
immemorially aliened at all by the particular species of deed stated in the case, viz., a 
bargain and sale, and which at common law would only have transferred the user;) I say, 
notwithstanding all these anomalous circumstances, it seems to be now so far settled in 
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Thus have we taken a compendious view of the principal and fundamental 
‘points of the doctrine of tenures, both ancient and modern, in which we can- 
not but remark the mutual connection and dependence that all of them have 
upon each other. And upon the whole it appears, that whatever changes and 
alterations these tenures have in process of time undergone, from the Saxon 
‘era to 12 Car. II., all lay tenures are now in effect reduced to two species; 
free tenure in common socage, and dase tenure by copy of court-roll. ; 

I mentioned /ay tenures only; because there is still behind one other species 
-of tenure, reserved by the statute of Charles II., which is of a sfzrztual 
nature, and called the tenure in frankalmoign. 

V. Tenure in frankalmoign, in libera eleemosyna, or free alms, is that 
whereby a religious corporation, aggregate or sole, holdeth lands of the 
-donor to them and their successors forever.(_v)(49) ‘The service which they 
were bound to render for these lands was not certainly defined; but only in 
general to pray for the soul of the donor and his heirs dead or alive; and 
therefore they did no fealty, (which is incident to all other services but 
this, )(z) because this divine service was of a higher and more exalted 
nature.(a) ‘This is the tenure by which almost ail the ancient monasteries 
‘and religious houses held their lands, and by which the parochial clergy, 
and very many ecclesiastical and eleemosynary foundations, hold them at 

this day;(0) the nature of the service being, upon the reformation, 
**t92] altered, and made conformable to the purer doctrines *of the church 

of England. It was an old Saxon tenure; and continued under the 
Norman revolution, through the great respect that was shown to religion and 
religious men in ancient times. Which is also the reason that tenants in 
Srankalmoign were discharged of all other services except the trinoda neces- 
-sttas, of repairing the highways, building castles, and repelling invasions:(c) 
just as the Druids, among the ancient Britons, had omndum rerum immunt- 
tatem.(d) And, even at present, this isa tenure ofa nature very distinct from 
all others; being not in the least feodal, but merely spiritual. For if the 
service be neglected, the law gives no remedy by distress or otherwise to the 
lord of whom the lands are holden; but merely a complaint to the ordinary 
or visitor to correct it.(¢) Wherein it materially differs from what was 
called tenure by divine service: in which the tenants were obliged to do some 
special divine services in certain; as to sing so many masses, to distribute 
such a sum in alms, and the like; which, being expressly defined and pre- 
scribed, could with no kind of propriety be called free alms; especially as for 
this, if unperformed, the lord might distrein, without any complaint to the 
visitor.(7) All such donations are indeed now out of use: for, since the 
statute of guia emptores, 18 Edw. I., none but the king can give lands to be 
holden by this tenure.(g) So that I only mention them, because Srankal- 
mon is excepted by name in the statute of Charles II., and therefore sub- 
sists in many instances at this day; which is all that shall be remarked 
“concerning it; herewith concluding our observations on the nature of tenures. 


y) Litt. 2 133. (d) Cesar de Bell Gail. l. 6, c. 13. [Exemption from 
3 Ibid. y 131. all things. | c Z 

a) Ibid. 2 135. e) Litt. 2 136. 

(3 Bracton, J. 4, tr. 1, c. 28, 31. ) Ibid. 137. 

(c) Seld. Jan. 1, 42. g) Ibid. 140. 


a eee 


‘courts of law that these customary tenant-right estates are not freehold, but that they 
in effect fall within the same consideration as copyholds, that the quality of their 
tenure in this respect cannot properly any longer be drawn into question.’ Per lord 
cece oust C. J., 4 Hast, 288. See2 Bos. & P. 378. 4 Per. & D. 579; infra, p. 148.— 
WHET. 
(49) People v. Rennseller, 5 Selden, 334 N.Y. 1853. 1 “Copy of court-roll.”” 1 Pin- 
sgrey on R. P, 36. 
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‘CHAPTER VII. 
OF FREEHOLD ESTATES OF INHERITANCE. 


THE next objects of our disquisitions are the nature and properties of 
estates, An estate in lands, tenements, and hereditaments, signifies such: 
tnterest as the tenant has therein:(1) so that if a man grants all hzs estate 
in Dale to A. and his heirs, every thing that he can possibly grant shall pass 
thereby.(a@)(2) It is called in Latin status, it signifying the condition or cir- 
cumstance in which the owner stands with regard to his property. And to: 
ascertain this with proper precision and accuracy, estates may be considered 
in a threefold view:—ji7st¢, with regard to the guantity of interest which the 
tenant has in the tenement: secondly, with regard to the “me at which that 
quantity of interest is to be enjoyed: and, ¢hzvdly, with regard to the number 
and connections of the tenants. (3) 

first, with regard to the guantity of interest which the tenant has in the 
tenement, this is measured by itsduration and extent. Thus, either his right 
of possession is to subsist for an uncertain period, during his own life, or the: 
life of another man; to determine at his own decease, or to remain to his. 
descendants after him: or it is circumscribed within a certain number of 
years, months, or days: or, lastly, it is infinite and unlimited, being vested 
in him and his representatives forever. And this occasions the primary 
division of *estates into such as are freehold and such as are /ess than [104% 
Srechold.(4) 

An estate of freehold, éberum tenementum, or franktenement, is defined by 
Britton(4) to be ‘‘the possession of the soil of a freeman.’’(5) And St. 
Germyn(c) tells us that ‘‘ the possession of the land is called in the law of 
England the franktenement or freehold.’’(6) Such estate, therefore, and no. 
other, as requires actual possession of the land, is, legally speaking, freehold: 
which actual possession can, by the course of the common law, be only given 
by the ceremony called livery of seisin, which is the same as the feodal in- 
vestiture.(7) And from these principles we may extract this description of a. 


(o Co, Litt, 345, (c) Dr. & Stud. b. 2, d. 22. 


(1) Kelley’s heirs v. Maguire, 15 Ark. 594, Barber, 1855. Beall v. Holmes, 6 Md. 208. 
Harris and Johnson, 1824. Washburn on Real Prop. vol.i. 5 ed. p. 75. Bachur v. Pres. 
Ass'n, 77 Md. 57, 1893. Robertson v. Van Cleave, 129 Ind. 232, 1891. Fowler’s Hist. of 
the Law of R. P. 109. Clift v. White, 2 Kernan (N. Y.) 527, 1854. Boone, Real Prop- 
erty, 30-32. 

2) Cruger v. Haywood, 2 S. C. Eq. 429, Desaussure, 1806. ; ; 

3) Lomax Digest, p. 3. 6 Lawson Property Rights, 2704, 1890. 1 Greenleaf ’s Cruise- 
on Real Prop. 46. ; 

(4) espa on Real Prop. 5 ed. vol. I, p. 57. pee. Rights of Pers. and Prop. 

o. Tully v. Farrell, 23 Chanc. Rep. Ontario, 49, 57, 1576. 
oa 5) eee vy. Hollister, 2 Chan. Tenn. 610 (Cooper) 1876. Jackson & N. O. R. R. Com 
v. Hemphill, 35 Miss. 22, 1858. Fisher v. Morris, 5 Wharton 360 Pa. 1839. Bradford v. 
State, 15 Ind. 354, 1860. Lawrence v. Pitt, 1 N.C. Law 346, Jones, 1854. Donavan v. 
Pitcher, 53 Ala. 417, Jones, 1875. Mere naked possession is an imperfect degree of title, 
which may ripen into a fee by the neglect of the real owner. Beddoe v. Wadsworth,. 

Wend. (N. Y.) 124 (1839). 

Br ecins Aent Be FOE is a new species of estate, created by statute and not 
known to the common law. But it seems to have all the incidents of freehold estate, and. 
to come within the definition given by elementary writers. Kerley v. Kerley, 95 Mass.. 
287, Allen, 1866. 

(7) Washburn on Real Prop. vol. 1, 5 ed. p. 76. 
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freehold; that it is such an estate in lands as is conveyed by livery of seisin, 
or, in tenements of any incorporeal nature, by what is equivalent thereto. 
And accordingly it is laid down by Littleton,(d) that where a freehold shall 
pass, it behooveth to have livery of seisin. As, therefore, estates of inheri- 
tance and estates for life could not by common law be conveyed without livery 
of seisin, these are properly estates of freehold; and, as no other estates are 
conveyed with the same solemnity, therefore no others are properly freehold 
estates. (8) ; 

Estates of freehold (thus understood) are either estates of inheritance, or 
estates 2ot of inheritance. ‘The former are again divided into inheritances 
absolute or fee-simple; and inheritances /émezted, one species of which we usually 
call fee-tail. (9) ; ; 

I. Tenant in fee-simple (or, as he is frequently styled, tenant in fee) is he 
that hath lands, tenements, or hereditaments, to hold to him and his heirs for- 
ever:(e) generally, absolutely, and simply; without mentioning what heirs, 
but referring that to his own pleasure, or to the disposition of the law. The 

true meaning of the word fee (/eodum) is the same with that of feud 
*r105] or fief, and in its original sense it is *taken in contradistinction to 

allodium,(f) which latter the writers on this subject define to be 
every man’s own land, which he possesseth merely in his own right, without 
owing any rent or service to any superior. This is property in its highest 
degree;(1o) and the owner thereof hath absolutum et directum dominium, and 
therefore is said to be seised thereof absolutely zz dominico suo, in his own 
demesne. But /eodum, or fee, is that which is held of some superior, on 
condition of rendering him service; in which superior the ultimate property 
of the land resides. And therefore Sir Henry Spelman(g) defines a feud or 
fee to be the right which the vassal or tenant hath in lands, to wse the same, 
and take the profits thereof to him and his heirs, rendering to the lord his 
due services: the mere allodial property of the soil always remaining in the 
lord. This allodial property no subject in England has;(“) it being a received, 
and now undeniable, principle in the law, that all the lands in England are 
holden mediately or immediately of the king. The king therefore only hath 
absolutum et directum dominium:(z) but all subjects’ lands are in the nature 
of feodum or fee; whether derived to them by descent from their ancestors, 
or purchased for a valuable consideration; for they cannot come to any man 


d) 259. (i) Predium domini regis est directum deminium, 

e) Litt. 21. cujus nullus est author nisi Deus. Ibid. [The estate 
) See pp. 45, 47. of the king is direct ownership of which God alone 

g) Of Feuds, ¢, 1. is the author.] 

h) Co, Litt. 1. 


(8) A freehold estate seems to be any estate of inheritance, or for life, in either a cor- 
poreal or incorporeal hereditament, existing in or arising from real property of free 
tenure; that is, now, of all whichis not copyhold. And the learned judge has elsewhere 
informed us that “‘ tithes and spiritual dues are freehold estates, whether the land out of 
which they issue are bond or free, being a separate and distinct inheritance from the lands 
themselves. And in this view they must be distinguished and excepted from other incor- 
poreal hereditaments issuing out of land, as rents, etc., which in general will follow the 
nature of their principal, and cannot be freehold, unless the stock from which they spring 
be freehold also.’ 1 Bl. Tracts, 116.—CHRISTIAN. ; 

As to copyholders having a freehold interest, but not a freehold tenure, see 1 Prest. on 
Estate, 212, 5 East,51.—Cuirry. Oswold v. Wolfe, 126 Ill. 548, Freeman, 1888. Tyler- 
Ejectment, 48. 

9) 6 Lawson Property Rights, 2704, 1890. 

10) 6 Lawson Property Rights, 2705, 1890. Jordon v. Record, 70 Me. 531 Hastings, 
1879. Knight v. Ind. ete. Co., 47 Ind. 110, 1874. Funk v. Cresswell, 5 Iowa, 73, Clarke, 
1857. Williams on Real Prop. 6 ed. page 275. Ibid. par. 63. Haynes v. Bourne, 42 
Vt. 691, 1879. ‘Tiedeman on Real Prop. 2 ed. par. 36. Binn’s Justice, Brightly, 10 ed. p. 
73- Boone Real Property, 32. Leake’s Dig. of the Law of Prop. 155. 
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by either of those ways, unless accompanied with those feudal clogs which 
were laid upon the first feudatory when it was originally granted. A subject 
therefore hath only the usufruct, and not the absolute, property of the soil; 
Or, as Sir Edward Coke expresses it,(#) he hath dominium utile, but not 
dominium directum. And hence it is, that, in the most solemn acts of law, 
we express the strongest and highest estate that any subject can have by 
these words:—‘‘he is seised thereof 2 his demesue, as Of fee.” (11 ye ltsisva 
man’s demesne, dominicum, or property, since it belongs to him and his heirs 
forever: yet this dominicum, property, or demesne, is strictly not absolute or 
allodial, but qualified or feodal: it is his demesne, as of fee: that is, it is not 
purely and simply his own, since it is held of a superior lord, in whom the 
ultimate property resides. (12) 

*This is the primary sense and acceptance of the word fee. But [106* 
(as Sir Martin Wright very justly observes)(Z) the doctrine, ‘that 
all lands are holden,’’ having been for so many ages a fixed and undeniable 
axiom, our English lawyers do very rarely (of late years especially) use the 
word /ee in this its primary original sense, in contradistinction to allodium or 
absolute property, with which they have no concern; but generally use it to 
express the continuance or quantity of estate. A /ee therefore, in general, 
signifies an estate of inheritance; being the highest and most extensive 
interest that a man can have in a feud: and when the term is used simply, 
without any other adjunct, or has the adjunct of s¢mple annexed to it, (asa 
fee, or a fee-simple, ) it is used in contradistinction to a fee-conditional at the 
common law, or a fee-tail by the statute; importing an absolute inheritance, 
clear of any condition, limitation, or restrictions to particular heirs,(13) but 
descendible to the heirs general, whether male or female, lineal or collat- 
eral.(14) And in no other sense than this is the king said to be seised in 
fee, he being the feudatory of no man.(7) 

Taking therefore fee for the future, unless where otherwise explained, in 
this its secondary sense, as a state of inheritance, it is applicable to, and 
may be had in, any kind of hereditaments either corporeal or incorporeal.() 
But there is this distinction between the two species of hereditaments:(15) 
that, of a corporeal inheritance a man shall be said to be seised zx his demesne, 
as of fee; of an incorporeal one, he shall only be said to be seised as of fee, 
and not in his demesne.(¢)(16) For, as incorporeal hereditaments are in 
their nature collateral to, and issue out of, lands and houses,(/) their owner 
hath no property, domznicum, or demesne, in the ‘hing itself, but hath only 
something derived out of it; resembling the servztiutes, or services, 
of the civil law.(g) ‘The dominicum or property is frequently *in one [*107 


(k) Co. Litt. 1. (o) Litt. 210. 

l) Of Ten. 148. {P) See page 20. . 

m) Co. Litt. 1. (q) Servitus est jus, quo res mea alterius ret vel per- 

n) Feodum est quod quis tenet sibi et hxredibus suis, sonz servit. Hf. 8, 1, 1. [Service is that right by 
-sive sit tenementum, sive reditus, etc. Flet. l. 5, c. 5, which my estate is answerable to the estate or per- 
27. [A fee is that estate which a man holds to him- son of another. | 


self and his heirs, whether it be a tenement or arent. ] 


(x1) Washburn on Real Prop. vol. 1, 5 ed.-p. 87. Pennington v. Pennington, 70 Md. 
434, Stockton, 1889. ‘Tiedeman on Real Prop. 2 ed. par. 36. 
(12) Waldron v. Gianini, 6 Hill (N. Y.), 604, 1864. Boone Real Prop. 42. 5 
(13) A devise creating a charge upon the land, does not carry the fee. Olmstead v. 
Harvey, 1 Barb. 105 N. Y. 1847. 1 Pingrey on R. P. 300, 38. r na 
(14) Washburn on Real Prop. vol. 1, 5 ed. p. 82. Martindale’s Lessee v. eon " 
274. Harris v. McHenry, 1794. Hamilton v. Cadwalader, 3 Sergeant and moe e, 529 
‘Pa. 1817. Moore v. ae pe (N. 3:2 589, 1857. Haynes v. Bourne, 42 Vt. 690, 
b ancock v. Butler, 21 Texas, 811, 1855. } 
an Nellis v. Munson, 24 Hun. 577, 'N. Y. 1881. 6 Lawson Property Rights, 2705, 


1890. 
(16) Hamilton v. Cadwalader, 3 Sergeant & Rawle, 529 Pa. 1817. 
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man, while the appendage or service is in another. Thus Caius may be 
seised as of fee of a way leading over the land, of which Titius is seised 
in his demesne as-of fee.(17) 

The fee-simple or inheritance of lands and tenements is generally vested 
and resides in some person or other; though divers inferior estates may be 
carved out of it. As if one grants a lease for twenty-one years, or for one or 
two lives, the fee-simple remains vested in him and his heirs; and after the 
determination of those years or lives, the land reverts to the grantor or his. 
heirs, who shall hold it again in fee-simple. Yet sometimes the fee may be 
in abeyance, that is, (as the word signifies,) in expectation, remembrance, 
and contemplation in law; there being no person in esse in whom it can vest 
and abide: though the law considers it as always potentially existing, and 
ready to vest whenever a proper owner appears.(18) Thus, in a grant to: 
John for life, and afterwards to the heirs of Richard, the inheritance is plainly 
neither granted to John nor Richard, nor can it vest in the heirs of Richard. 
till his death, 2am nemo est heres viventis:(19) it remains therefore in waiting 
or abeyance, during the life of Richard.(7) This is likewise always the case 
of a parson of a church, who hath only an estate therein for the term of his. 
life; and the inheritance remains in abeyance.(s)(20) And not only the fee, 


(r) Co. Litt. 342. (s) Litt. 2 646. 


(17) Wiggins f. Co. v. O. & M. R. R. Co., 94 Tl. 93, 1879. Wadsworth v. Hydraulic: 
Assn., 15 Bar. N. Y. 91, 1853. Wyatt v. Irrigation Co., 18 Colo. 307, Robinson, 1893. 

(18) This rule and its exceptions are thus distinctly stated by Mr. Preston in his: 
treatise on Estates, 1 vol. 216, 217:—‘‘It may be assumed as a general rule that the first. 
estate of freehold passing by any deed, or other assurance operating under the rules of 
the common law, cannot be put in abeyance. 5 Rep. 94. 2 Bla. Com. 165. I Burr, 107. 
This rule is so strictly observed (2 Bla. Com. 165. 5 Rep. 194. Com. Dig. Abeyance) 
that no instance can be shown in which the law allows the freehold to be in abeyance by" 
the act of the party. The case of a parson is not an exception to the rule; for it is by the 
act of law, and not of the party, that the freehold is in this instance in abeyance from the: 
death of the incumbent till the induction of his successor, (1 Inst. 341, a.;) and, consid- 
ered as an exception, it is not within the reason of the rule.’’—CuIrry. 

Jackson v. Varick, 7 Cowen, 244, N. Y. 1827. Bohan v. Bohan, 78 Ky. 411, Rodman,, 
1880. Boone Real Prop. 37. 

(19) [For no one is the heir of the living. ] 

The inheritance or remainder in such a case has been said to be in abeyance, or 77 
nubibus [In the clouds], or 22 gremio legis [In the bosom of the law]: but Mr. Fearne, 
with great ability and learning, has exposed the futility of these expressions and the: 
erroneous ideas which have been conveyed by them. Mr. Fearne produces authorities. 
which prove beyond controversy ‘‘that where a remainder of inheritance is limited in 
contingency by way of use, or by devise, the inheritance in the meantime, if not other-. 
wise disposed of, remains in the grantor and his heirs, or in the heirs of the testator. 
until the contingency happens to take it out of them.” Fearne Cont. Rem. 513, 4 ed. 

But although, as Mr. Fearne observes, ‘‘ different opinions have prevailed in respect to. 
the admission of this doctrine in conveyances at common law,’’ (id. 526,) yet he adduces. 
arguments and authorities which render the doctrine as unquestionable in this case as: 
in the two former of uses and devises. If, therefore, in the instance put by the learned 
judge, John should determine his estate either by his death or by a feoffment in fee 
which amounts to a forfeiture, in the lifetime of Richard, under which circumstances 
the remainder never could vest in the heirs of Richard, in that case the grantor or his 
heir may enter and resume the estate. CHRISTIAN. 

Ill. C. R. R. Co. v. Bosworth, 133 U. S. ror, 1880. 

(20) Mr. Fearne having attacked with so much success the doctrine of abeyance, the 
editor may venture to observe, with respect to the two last instances, though they are 
collected from the text of Littleton, that there hardly seems any necessity to resort to: 
abeyance, or Zo the clouds, to explain the residence of the inheritance, or of the freehold 
In the first case the whole fee-simple is conveyed to a sole corporation, the parson and 
his successors; but, if any interest is not conveyed, it still remains, as in the former note 
in the grantor and his heirs, to whom, upon the dissolution of the corporation, the estate 
will revert. See 1 book, 484. And in the second case the freehold seems, in fact, from. 
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but the freehold also, may be in abeyance, as, when a parson dies, the free- 
hold of his glebe is in abeyance until a successor be named, and then it vests 
in the successor.(¢)(21)  ~ 

The word ‘‘ heirs’ (22) is necessary in the grant or donation, in order to 
make a fee, or inheritance. For if land be given toa man forever, or to him 
and his assigns forever, this vests in him but an estate for life. CaN ee) 
This very great nicety about the insertion of the word “ heirs,’’ in all feoff- 
ments and grants, in order to vest a fee, is plainly a relic of the feodal 
strictness; by which we may remember(w) it was required *that the [108 
form of the donation should be punctually pursued; or that, as 
Cragg(+) expresses it in the words of Baldus ‘‘ donationes sint stricti juris, 
ne quis plus donasse presumatur quam in donatione expresserit.’’(24) And 
therefore, as the personal abilities of the donee were originally supposed to 
be the only inducements to the gift, the donee’s estate in the land extended 
only to his own person, and subsisted no longer than his life; unless the 
donor, by an express provision in the grant, gave it a longer continuance, 
and extended it also to his heirs. But this rule is now softened by many 
exceptions. (7) (25) 


t) Litt. 2 647. ( 
w) Co. Litt. 21. ( 
w) See page 56. 


the moment of the death of the parson, to rest and abide in the successor, who is 
brought into view and notice by the institution and induction; for after induction he can 
recover all the rights of the church which accrued from the death of the predecessor.— 
CHRISTIAN. : 

The case put of the glebe during the vacancy of the church is not perhaps easy of solu- 
tion. That which Mr. Christian proposed in a note on this passage is not entirely satis- 
factory. He would place the freehold in the future successor, who is to be brought into 
view and notice by institution and induction. But if it is in him, it is not there usefully 
for eitier of the purposes for which alone the law requires it to be in any one: the services 
are not performed, and there is no one to answer the precipe of a stranger. The same 
objection, indeed, applies if we place it in the heir of the founder or the ordinary. Per- 
haps it may be thought not unreasonable to admit this to be an exception to the general 
rule: an estate altogether is the creature of legal reasoning, to be moulded, raised, or 
extinguished accordingly; and it may be fairly argued that, as the freehold can exist in no 
one to any useful legal purpose, during the vacancy of the church, it may not exist at all. 
This is a conjecture, hazarded with great diffidence, but which may be allowed in a ques- 
tion of more curiosity than practical importance-—COLERIDGE. 

(21) Town of P. v. Clark, 9 Cranch, 310, 1815. Ibid. 329, 1815. hoes ae 
(22) Formerly the fee did not pass by deed without the addition of the word “‘heirs, 
presumptio juris et de jure [The presumption of law and right] that a life estate was 
intended. Now this presumption, derived from the feudal law, is quite taken away by 
statute, and the presumption is the other way. Fowler’s Hist. of the law of R. P. 174 (New 
York). “Heir” is of general import and will include heirs in fee-tail as well as heirs in 
fee-simple. Martindale v. Troop, 3 ce 253. Harris & McHenry, 1793. Boone Real 

: illard on Real Est. and Conv. 50. 
aoa eens »” is not a word of limitation; it only means to show that the man takes 
an assignable estate, per Jessee M. R., Osborne to Rowlett, 13 ch. D. 777, for some eves 
tional cases where the fee passes without the word ‘‘heirs,’’ see Elph. N. & C. tater aa 
Goodeve’s Mod. Law of R. P. (3 ed.) 226. Washburn on Real Prop. (5 ed.) vol. 1, p. 88. 
Cole v. Lake Co., 54 N. H. 280 (1874). Dennis v. Wilson, 107 Mass. 593 (1871). Morris 
v. Henly, 27 Cal. 451 (Tuttle, 1865). Ross v. Adams, 4 Dutch. (N. Jo) yi (B59 eee 
ney v. Macomb, C. E. Green, N. J. Eq. 193 (1863.) Clearwater v. Rose, I Blackford, 
137 (Ind. 1821). Williams v. Woodard, 2 Wend. 492 (N. Y. ey iacaee eee 

(24) [“ Donations eee oe See: lest any one be pres gi 

an is expressed in the donation.” J 
By vanhern's Lessee v. Harrison, 1 Dall. (Pa.) 150 (1785). ae ye oenarot, 28 
Hun. 219 (1881). Vested remainders are where the estate 1s Invaria " ie a ioe 
to a determinate person after the particular estate is fixed. Holcombe v, Tuffts, 7 Ga. 
(Cobb.) 544 (1849). Murphy v. Cook, 10 La. 573 (Randolph, 1856). 
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For, 1. It does not extend to devises by will;(26) in which, as they were 
introduced at the time when the feodal rigor was apace wearing out, a more 
liberal construction is allowed: and therefore by a devise to a man forever, 


(26) See post, the 23d chapter of this book, page 380. Lord Coke teaches us (1 Inst. 
322, b.) that it was the maxim of the common law, and not, as has been sometimes said, 
{Idle v. Cook, 1 P. Wms. 77,) a principle arising out of the wording of the statutes of 
wills, (32 Hen. VIII. c. 1. 34 Hen. VIII. c. 5,) “quod ultima voluntas testatoris est 
perimplenda, secundum veram intentionem suam.’’ For this reason, Littleton says 
(sect. 586) if a man deviseth tenements to another, habendum in perpetuwm, the devise 
taketh a fee-simple; yet, if a deed of feoffment had been made to him by the devisor of 
the said tenements, habendum sibi in perpetuum, he should have an estate but for term 
of his life, for want of the word hezrvs. In Webb v. Herring (1 Rolle’s Rep. 399) it was 
determined that a devise to a man and his successors gives a fee. But whether a devise 
to a man and his posterity would give an estate-tail or a fee was doubted in The Attorney- 
General v. Bamfield, 2 Freem. 268. Under a devise to a legatee ‘‘ for her own use, and 
to give away at her death to whom she pleases,’ Mr. Justice Fortescue said, there was no 
doubt a fee passed. Timewell v. Perkins, 2 Atk. 103. And the same doctrine was held 
in Goodtitle v. Otway, 2 Wils. 7; see also zufva. Andadevise of the testator’s lands and 
tenements to his executors, ‘‘ freely to be possessed and enjoyed by them alike,’’ was 
held (in Loveacres v. Blight, Cowp. 357) to carry the fee; for the testator had charged 
the estate with the payment of an annuity, which negatived the idea that by the word 
Sreely he only meant to give the estate free of encumbrances: the free enjoyment, there- 
fore, it was held, must mean free from all limitations. But, if the testator had not put 
any charge on the estate, this would not have been the necessary construction; nor would 
so extended a meaning have been given to those words against the heir, in any case 
where it was not certain that the testator meant more than that his devisee should possess 
and enjoy the estate free from all charges, or free from impeachment of waste. Good- 
right v. Barron, 11 Hast, 224. 

Thus, if a man devises all his freehold estate to his wife during her natural life, and 
also at her disposal afterwards to leave it to whom she pleases, the word leave confines 
the authority of the devisee for life to a disposition by will only. Doe v. Thorley, 16 
East, 443; and see zzfra. This, it will at once be obvious, is by no means inconsistent 
with what was laid down in Timewell v. Perkins, as before cited. The distinction is 
pointed out in Tomlinson v. Dighton, 1 P. Wms. 171. Thus, where a power is given, 
with a peculiar description and limitation of the estate devised to the donee of the power, 
the power is a distinct gift, coming in by way of addition, but will not enlarge the estate 
expressly given to the devisee; though, when the devise is general and indefinite, with a 
power to dispose of the fee, there the devisee himself takes the fee. In some few 
instances, indeed, courts of equity have inclined to consider a right of enjoyment for life, 
coupled with a power of appointment, as equivalent to the absolute property. Standen 
v. Standen, 2 Ves. Jr. 594. A difference, however, seems now to be firmly established, 
not so much with regard to the party possessing a power of disposal, as out of considera- 
tion for those parties whose interests depend upon the non-execution of that power. 
Croft v. Slee, 4 Ves. 64. Confining the attention to the former, there may be no reason 
why that which he has power to dispose of should not be considered as his property; but 
the interests of the latter ought not to be affected in any other manner than that speci- 
fied at the creation of the power. Holmes v. Coghill, 7 Ves. 506. Jones v. Curry, r 
Swanst. 73. Reid v. Shergold, ro Ves. 383. When, therefore, a devise or bequest (for 
the principle seems to apply equally to realty as to personalty) is made to any one 
expressly for life, with a power of appointment, by will only, superadded, that power (as 
already has been intimated) must be executed in the manner prescribed; for, the property 
not being absolute in the first taker, the objects of the power cannot take without a 
formal appointment; but, where the devise or bequest is made indefinitely, with a super- 
added power to dispose by will or deed, the property (as we have seen) vests absolutely. 
The distinction may, perhaps, seem slight, but it has been judicially declared to be per- 
fectly settled. Bradley v. Westcott, 13 Ves. 453. Anderson v. Dawson, I5 Ves. 536. 
Barford v. Street, 16 Ves. 139. Nannock v. Horton, 7 Ves. 398. Irwin v. Farrer, 19 Ves. 
87. Where an estate is devised absolutely, without any prior estate, limited to such uses 
as a person shall appoint, that is an estate in fee. Langham v. Nenny, 3 Ves. 470. And 
the word ‘‘estate,” when used by a testator, and not restrained to a narrower significa- 
tion by the context of the will, (Doe v. Hurrell, 5 Barn. & Ald. 21,) is sufficient to carry 
real estate, (Barnes v. Patch, 8 Ves. 608. Woollam vz. Kenworthy, 9 Ves. 142;) and that 
not merely a life-interest therein, but the fee, although no words of limitation in per- 
petuity are added. Roe v. Wright, 7 East, 268. Right v. Sidebotham, 2 Doug. 763. 
Chorlton v. Taylor, 3 Ves. & Bea. 163. Pettiward v. Prescott, 7 Ves. 545. Nicholls v. 
Butcher, 18 Ves. 195. And although the mere introductory words of a will, intimating 
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or to one and his assigns forever, or to one in fee-simple, the devisee hath 
an estate of inheritance;: for the intention of the devisor is sufficiently plain 
from the words of perpetuity annexed, though he hath omitted the legal 


in general terms the testator’s intention to dispose of ‘‘all his estate, real and personal,” 
will not of themselves pass a fee if the will, in its operative clauses, contains no further 
declaration of such intent, still, where the subsequent clauses of devise are inexplicit, 
the introductory words will have an effect on the construction, as affording some indica- 
tion of the testator’s intention. Ibbetson v. Beckwith, Ca. temp, Talb. 160. Goodright 
v. Stocker, 5 T. R. 13. Doe v. Buckner, 6 T. R. 612. Gulliver v. Poyntz, 3 Wils. 143. 
Smith v, Coffin, 2 ‘H. Bla. 450. But, though slight circumstances may be admitted to 
explain obscurities, (Randall v, Morgan, 12 Ves. 77,) and words may be enlarged, 
abridged, or transposed in order to reach the testator’s meaning, when such liberties are 
necessary to make the will consistent, (Keily v. Fowler, Wilm. Notes, 309, ) still, no 
operative and effective clause in a will must be controlled by ambiguous words occurring 
in the introductory parts of it, unless this is absolutely necessary in order to furnish a 
reasonable interpretation of the whole. Lord Oxford v. Churchill, 3 Ves. & Bea. 67. 
Hampson v. Brandwood, I Mad. 388. Leigh v. Norbury, 13 Ves. 344. Doe v. Pearce, 1 
Pr. 365. Neither can a subsequent clause of limitation as to one subject of devise be 
governed by words of introduction which, though clear, are not properly applicable to 
that particular subject, (Nash v. Smith, 17 Ves. 33. Doe v. Clayton, 8 East, 144. Denn 
v. Gaskin, Cowp. 661;) whilst, on the other hand, an express disposition in an early part 
of a will must not receive an exposition from a subsequent passage affording only a con- 
jectural inference. Roach v. Haynes, 8 Ves. 590. Barker v. Lea, 3 Ves. & Bea. 117, S. 
Cc. 1 Turn. & Russ. 416. Jones v. Colbeck, 8 Ves. 42. Parsons v. Baker, 18 Ves. 478. 
‘Thackeray v. Hampson, 2 Sim. & Stu. 217. 

Where an estate is devised, and the devisee is subjected to a charge, which charge is 
not directed to be paid out of the rents and profits, the devise will carry a fee simple not- 
withstanding the testator has added no words of express limitation in perpetuity. Upon 
this point the distinction is settled that, where the charge is on the person to whom the 
land is devised, (in general terms, not where he has an estate-tail given him, Denn 7 
Slater, 5 T. R. 337,) there he must take the fee; but not where the charge is upon the 
land devised and payable out of it. And the reason given why in the former case the 
devisee must take the fee is because otherwise the estate may not be sufficient to pay the 
charge during the life of the devisee, which would make him a loser; and that could not 
have been the intention of the devisor. Goodtitle v. Maddern, 4 East, 500. Doe w. 
Holmes, 8 T. R. 1. Doe v. Clarke, 2 New Rep. 349. Roe v. Daw, 3 Mau. & Sel. 522. 
Baddeley v. Leapingwell, Wilm. Notes, 235. Collier’s case, 6 Rep. 16. Jackson v. Mer- 
ril, 6 Johnson, 192, N. Y., 1810. Washburnon Real Prop. vol. 1,5 ed.p. 91. | 

With regard to the operation of the word “‘ hereditaments ”’ in a will, Mr. Justice Buller 
said there had been various opinions: in some cases it has been held to pass a fee, in others 
not, (Doe v. Richards, 3 T. R. 360;) but the latter construction seems now to be firmly 
established as the true one. The settled sense of the word ‘‘ hereditaments,’’ chief-baron 
Macdonald declared, (in Moore v. Denn, 2 Bos. & Pull. 251,) is to denote such things as 
may be the subject-matter of inheritance, but not the inheritance itself, and cannot, 
therefore, by its own intrinsic force enlarge an estate whichis primd facie a life-estate into 
a fee. It may have weight, under particular circumstances, in explaining the other 
expressions in a will from whence it may be collected, in a manner agreeable to the rules 
of law, that the testator intended to give a fee; but in Canning v. Canning, Mosely, 242, 
it was considered as quite settled by the decision in Hopewell v. Ackland, 1 Salk. 239, 
that a fee will not pass merely by the use of the word “‘hereditament.’”’? And see the 
same case of Denn v. Moore, in its previous stages of litigation, 3 Anstr: 787. 5 T. R. 563. 
As also Pocock v. The Bishop of London, 3 Brod. & Bing. 33. y 

Mr. Preston, in page 42 (4) of the second volume of his Treat. of Est., observes, ae 
rule requiring the designation in terms, or by reference, of hezrs in the pe oF 
estates is confined, even with respect to common-law assurances, to those cases 1n whic 
the assurances are to zatural persons. The rule does not take place where the patio 
are made to corporations, or are made by matter of record, or operate only to ee 
a right or a collateral interest, or which give one interest in lieu of another, or release the 
unity of title, or confer an equitable interest by way of contract, as distinguished oe 
conveyance.’’ These and other instances, as well as those of wills, (to which the on 
does not extend, ) he says are more properly to be considered as not coming within si e 
scope of the rule, or of the policy of the law which was the foundation of the ita an 
as exceptions to the rule; and he devotes the greater part of the remainder of the vo ee 
cited to a collection.and illustration of the different classes of cases in which a fee has 
been held to pass though the word ‘‘heirs’’ has not been used. To this ample store- 
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words of inheritance.(27)(28) Butif the devise be to a man and his assigns, 
without annexing words of perpetuity, there the devisee shall take only an 
estate for life; for it does not appear that the devisor intended any more. (29) 
2. Neither does this rule extend to fines or recoveries considered as a species 
of conveyance; for thereby an estate in fee passes by act and operation of 
law without the word ‘‘heirs,’’ as it does also, for particular reasons, by 
certain other methods of conveyance, which have relation to a former grant 
or estate, wherein the word ‘‘heirs’’ was expressed.(z) 3. In creations of 
nobility by writ, the peer so created hath an inheritance in his title, without 
expressing the word ‘‘heirs;’’ for heirship is implied in the creation, unless 
it be otherwise specially provided: but in creations by patent, which are 
strictt Juris,(30) the word ‘‘ heirs’’ must be inserted, otherwise there is no 
inheritance.(31) 4. In grants of lands to sole corporations and their succes- 
sors, the word ‘‘successors’’ supplies the place of ‘‘heirs;’’ for as heirs take 

from the ancestor, so doth the successor from the predecessor. (32) 
*109] Nay, in *a grant to a bishop, or other sole spiritual corporation, in 

frankalmoign, the word “‘ frankalmoign’’ supplies the place of ‘‘suc- 
cessors,"’ (as the word ‘‘ successors’’ supplies the place of ‘‘heirs’’) ex vt 
termini; and in all these cases a fee-simple vests in such sole corporation. 
But, in a grant of lands to a corporation aggregate, the word ‘‘ successors ”’ 
is not necessary, though usually inserted: for, albeit such simple grant be 
strictly only an estate for life, yet, as that corporation never dies, such estate 
for life is perpetual, or equivalent to a fee-simple, and therefore the law 
allows it to be one.(a)(33) 5. Lastly, in the case of the king, a fee-simple 
will vest in him, without the word “ heirs’’ or ‘‘successors’’ in the grant; 


(2) Co. Litt, 9, (a) See book i. p, 484. 


oe of materials the reader who wishes to examine the subject more at length is referred. 
—CHITTY. 

(27)It is now provided by statute in England that where any real estate shall be devised 
to any person without any words of limitation, such devise shall be construed to pass the 
fee simple, or other the whole estate or interest which the testator had power to dispose 
of by will in such real estate, unless a contrary intention shall appear by the will. 7 Will. 
IV. and 1 Vict. c. 26. Chitty’s Eng. Stats. vol. 12, title Wills, p. 21. 

Williams on Real Prop. 6 ed. p. 217. 

Cole v. Lake Co., 54 N. H. 288 (1874). Washburn on Real Prop. 5 ed. vol. 1, p. go. 
Trimble v. Hensley, 10 Mo. 311 (1847). 

_ (28) If it be shown from the words of the deed that it was the intent to convey a fee 
simple, the proper words may be added to the deed by a decree of the court in an action, 
for the reformation of the deed.—Tiedeman on Real Prop. 2 ed. par. 37. 

(29) The expression ‘‘I giveand bequeath to and the heirs of her body for her 
sole and separate use during her natural life,’’ was held at common law to create an estate 
tail Skillin v. Lloyd, 6 Cold. (Tenn.) 564 (1869). 

3) [Of strict right. ] 


31) Emerson v. Mooney, 50 N. H. 320(1870). Goodeve’s Mod. Law of R. P. (3 ed.) 81. 

32) In a grant of land to a sole corporation the word heirs will not convey a fee any 
more than the word successors would in a grantto a natural person. For instance, a lim- 
itation to a parson in his politic capacity and to his heirs gives him only an estate for life. 
Co. Litt. 8, b. 4 H. 5,9. The word successors, however, is not necessary to pass a fee to 
a sole corporation in case of a giftin frankalmoign, and should be omitted as surplusage. 
Co. Litt. 94, 5. When a corporation has entered into a binding contract to supply water 
to a mill it will not be allowed to repudiate after the demise of the lessee on the ground 
that the term legal representatives, instead of heirs, was used in the lease. Cole v. Lake 
Co., 54 N. H. 278 (1874). Ina grant of land, although the word heirs was omitted, when 
it was plainly shown by popular language used, that a title in fee simple was intended to 
be conveyed, the court held that the intent, rather than the technical words should be 
followed. Ibid. 289 (1874). 


(8) Railway v. Bosworth, 46 Ohio, 85 (1890). People v. Obrien, 45 Hun. 526, N. Y. 
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partly from prerogative royal, and partly from a reason similar to the last 
because the king in judgment of law never dies.(4) But the general rule 
is, that the word ‘‘heirs’’ is necessary to create an estate of inherit- 
ance. (34) 

II. We are next to consider limited fees, or such estates of inheritance as 
are clogged and confined with conditions, or qualifications, of any sort. And 
these we may divide into two sorts: 1. Qualified, or base fees; (35) and, 2. 
Fees conditional, so called at the common law; and afterwards fees-dad/ . in 
consequence of the statute de donis.(36) 

1. A base, or qualified fee, is such a one as hath a qualification subjoined 
thereto, and which must be determined whenever the qualification annexed 
to it is at an end.(37) As, in the case of a grant to A. and his heirs, zenants 
of the manor of Dale, in this instance, whenever the heirs of A. cease to be 
tenants of that manor,(38) the grant is entirely defeated. So, when Henry 
VI. granted to John Talbot, lord of the manor of Kingstone-Lisle in Berks, 
that he and his heirs, lords of the said manor, should be peers of the realm, 
by the title of barons of Lisle; here John Talbot had a base or qualified fee 
in that dignity,(c) and, the instant he or his heirs quitted the seignory 


(b) See book i, p. 249. (c) Co. Litt. 27. 


(34) Two other classes of cases may be mentioned as exceptions to the rule that the 
word “eirs is necessary to raise an estate in fee. 

I. Where, by reference, another instrument which does contain the word heirs is 
incorporated with and made part of the conveyance. Nothing short of this, however 
clear the intent to do so may be, will enlarge a life-estate to a fee, not even if the refer- 
ence be to a wi//, which, according to the liberal principles of interpretation adopted by 
the courts as to w#//s, creates a fee without words of inheritance. Lytle v. Lytle, 10 
Watts, 259. By the deed in that case the grantor conveyed to the grantee ‘‘all his part 
of the estate left to him by his father’s last will and testament;’’ and the will referred to 
ran thus:—‘‘ The remainder of my real and personal property I will to be equally 
divided betwixt my children.’’ It was held that nothing but a life-estate passed to the 
grantee. If the will had contained a clause giving the property to him and his heirs, it 
would have come within the reason of the case. A fee-simple is conveyed, because by 
reference the other instrument is incorporated and made part of the conveyance; and if 
that should contain the essential word hezrs, it is adjudged good as a conveyance of the 
fee. 

2. A mere executory agreement to sell and convey land (which, however, if in writing 
or within the provisions of the statute of frauds, a chancellor will decree to be specifically 
performed by the execution of a regular and formal deed) need not contain the word 
heirs in order to convey in equity a fee. If the vendee, having paid the consideration- 
money, has a right in equity to call on the vendor to convey, he has the equitable estate; 
and if the intention of the parties was to buy and sell a fee, he has an equitable fee- . 
simple, though the word heirs were not used. Defraunce v, Brooks, 8 W. & S. 67.. In 
executory contracts, equity supplies words of inheritance, and implies a fee when the 
consideration evinces that not less than a fee was intended.—SHARSWOOD. 

35) Tiedeman on Real Prop. 2 ed. par. 44. 

36) [Of gifts. ] : 

A question has arisen, whether after all, there is any such estate as a qualified or 
determinable fee, or whether this form of estate was done away with by the statute of 
quia emptores. ‘Whatever may be the true solution of this question in England, where . 
the doctrine of tenure still has some significance, we think the existence of such an estate 
as a qualified or determinable fee ae be recognized in this country.” First Univ. - 
Society v. Bowland, 155 Mass. 175 (1891). : 

(37) Washburn on Real Prop., a I, 5 ed. p. 93. Brondage v. Warner, 2 Hill (N. Y.) 
147 (1842). Hoge v. Hollister, 2 Chan. Tenn. 610 Cooper (1876). Clopton uv. Clopton, 2 
Heisk. (Tenn.) 36 (1870). State v. Brown, 3 Dutch. (N. J.) 20 (1858). 

1 Barb. Rights of Pers. and Prop. 390-1. 1 Pingrey on R. P. 308, 309. 

(38) Even for a short period, and they afterwards resume it. Yelv. 150. Prest. on 
Estates, 20. Butif A die, the birth of a posthumous child will continue the tenancy and 
prevent the defeat of the grant. 1 Leon. 74.—ARCHBOLD. - 
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*110] of this manor, the dignity was at an end. This *estate(39) is a fee, 

because by possibility it may endure forever in a man and his 
heirs;(40) yet as that duration depends upon the concurrence of collateral 
circumstances, which qualify and debase the purity of the donation, it is 
therefore a qualified or base fee.(41) 

2. A conditional fee, at the common law, was a fee restrained to some par- 
ticular heirs, exclusive of others: ‘‘ donatio stricta et coarctata;(d ) sicut certis 
heredibus quibusdam a successione exclusis,’’(42) as to the heirs of a man’s 
body, by which only his lineal descendants were admitted, in exclusion of 
collateral heirs; or to the heirs-male of his body, in exclusion both of collat- 
erals, and lineal females also.(43)(44) It was called a conditional fee, by 
reason of the condition expressed or implied in the donation of it, that if the 
donee died without such particular heirs, the land should revert to the 
donor.(45) For this was a condition annexed by law to all grants whatso- 
ever; that, on failure of the heirs specified in the grant, the grant should be 
at an end, and the land return to its ancient proprietor.(¢)(46) Such cou- 
ditional fees were strictly agreeable to the nature of feuds, when they first 
ceased to be mere estates for life, and were not yet arrived to be absolute 
estates in fee-simple. And we find strong traces of these limited, conditional 
fees, which could not be alienated from the I’neage of the first purchaser, in 
our earliest Saxon laws.(/) 

Now, with regard to the condition annexed to these fees by the common 
law, our ancestors held, that such a gift (to a man and the heirs of his body) 
was a gift upon condition, that it should revert to the donor if the donee had 
no heirs of his body; but, if he had, it should then remain to the donee. (47) 
They therefore called it a fee-simple, on condition that he had issue.(48) 


d) Filet. 1. 8, c. 3, 35. Alfred, C, 37. e who possesses an hereditary estate 
e) Plowd, 241. may not, by sale, deprive his heirs by consanguinity 
) Si quis terram hereditariam habeat,eam nonven- _ of it, if he be prohibited from so doing by him who 
dat a cognatis heredibus suis, si illi viro prohibitum sit, first acquired the land.] 
qui eam ab initio acquisivit, ut ita facere nequeat. LL. 


(39) The proprietor of a qualified or base fee has the same rights and privileges over his 
estate, till the contingency upon which it is limited occurs as if he were tenant in fee- 
simple. Walsingham’s case, Plowd. 557.—CHITTY. 

(40) Patterson v. McCausland, 3 Bland, 72, Md. Chan. (1872). Challis’ Law of Real 
Property, 2 ed. 228, (1892. ) 

(41) See Minor’s Insts. vol. 2, title Base Fees. 

(42) [“‘A strict and limited donation; as to certain heirs, others being excluded from the 
succession.’’ | 

(43) In the passage above quoted from Fleta, Mr. Preston, in his Essay on Estates, p. 
258, says he understands Fleta as speaking of estates-tail, and not of fees-conditional at 
common law; and he says (p. 285) that before the statute de donisa gifttoa man and 
his heirs males of his body, or toa man and his heirs females of his body, would not 
have been allowed at common law. The word malesin the one case, and the word 
females in the other, would have been rejected as repugnant to the estate. -ARCHBOLD. 

(44) Vanderheyden v. Crandall, 2 Denio N. Y. 19 (1846). Such a fee was called a feu- 
dum talliatum, from taller, to cut or mutilate. Washburn on Real Prop. vol. 1, 5 ed. 


p. 98. : 

(45) I Pingrey on R. P. 310. Goodeve’s Mod. Law of R. P. (3 ed.) 82. Rowland v. 
Warren, Io Oregon 130 (1882). Boone, Real Property, 44, 45. 

(46) Frazer v. Supervisors, 74 Ill. 286. Freeman(1874). Williamson Real Prop. 6 ed. 
P- 37. _Overbaugh v. Patrie, 8 Barber 37 N. Y. (1850). 1 Sheppard’s Touchstone, Pres- 
on 102. 

5) Minor’s Insts. supra. 

48) In the great case of Willion v. Berkley, (Plowd. 233,) lord C. J. Dyer said, upon 
the grant of a conditional fee, the fee-simple vested at the beginning ne hace issue the 
donee acquired power to aliene, which he had not before; but the issue was not the cause 
of his having the fee; the first gift vested that; and, (in p. 235 of S. C.) it was said, when 
land was given (before the statute de donis) to a man and the heirs of his body, this was 


570 


Cap. 7] OF THINGS. I1O—ITI-112 


(49) Now, we must observe, that, when any condition j it i 
thenceforth entirely gone; and the thing to mien it She ie hen 
nexed becomes absolute, *and wholly unconditional. ( 50) Sothat,as [*zrrz 
soon as the grantee had any issue born, his estate was supposed to be- 
come absolute, by the performance of the condition, (51) at least, for these three 
purposes: 1. To enable the tenant to aliene the land, and thereby to bar not 
only his own isstte, but also the donor of his interest in the reversion (gv) 
2. To subject him to forfeit it for treason; which he could not do. till ae 
born, longer than for his own life; lest thereby the inheritance of ‘the issue 
and reversion of the donor, might have been defeated.(/) Bale empower 
him to charge the land with rents, commons, and certain other encum- 
brances, so as to bind his issue.(¢) And this was thought the more reasonable 
because, by the birth of issue, the possibility of the donor’s reversion was 
rendered more distant and precarious: and hzs interest seems to have been 
the only one which the law, as it then stood, was solicitous to protect; with- 
out much regard to the right of succession intended to be vested in the issue 
However, if the tenant did not in fact aliene the land, the course of descent 
was not altered by this performance of the condition; for if the issue had 
afterwards died, and then the tenant, or original grantee, had died, without 
making any alienation; the land, by the terms of the donation, could descend 
to none but the heirs of hzs body, and therefore, in default of them, must have 
reverted to the donor. For which reason, in order to subject the lands to 
the ordinary course of descent, the donees of these conditional fee-simples 
took care to aliene as soon as they had performed the condition by 
having issue; and afterwards repurchased the lands, which gave them a fee- 
simple absolute, that would descend to the heirs in general, according to the 
course of the common law. And thus stood the old law with regard to con- 
ditional fees: which things, says Sir Edward Coke,(#) though they seem 
ancient, are yet necessary to be known; as well for the declaring how the 
common Jaw stood in such cases, as for the sake of annuities, and such like 
inheritances, as are not within the statutes of entail, and therefore remain as 
at the common law. 

*The inconveniences which attended these limited and fettered [*112 


{9} Co, Litt. 19. 2 Inst. 233. (4) Co. Litt. 19, 
h) Co. Litt. 19. 2 Inst. 234. (xk) 1 Inst. 19. 


a fee-simple, with a condition annexed, that, if the donee died without such heirs, the 
Jand should revert to the donor; to whom, therefore, the common law gave a formedon 
in veverter. But he was not entitled to a writ of formedon in remainder, for no re- 
mainder could be limited upon such an estate, which, though determinable, was consid- 
ered a fee-simple until the statute de donis was made. Since the statute, we call that an 
estate-tail which before was a conditional fee, (ibid. p. 239;) and whilst it continued so, 
if the donee had issue, he had power to alienate the fee, and to bar not only the succes- 
sion of his issue, but the reversion of the donor in case his issue subsequently failed: to 
redress which evils (as they were thought to be) the act de donis conditionalibus was 
made. Ibid. pp. 242, 245.—CHITTY. 

(49) Ford v. Flint, 40 Vt. 392, Veazy (1867). Betty v. Moore, 1 Ky. 236 (1833). Izard 
v. Izard, 1 Baily S. C. Eq. 229 (1831). 2 Pingrey on R. P. 992. 

(50) Where the person to whom a conditional fee was limited had issue, and suffered 
it to descend to such issue, he might aliene it. But, if they did not aliene, the donor 
would still have been entitled to his right of reverter; for the estate would have continued 
subject to the limitations contained in the original donation. Nevil’s case, 7 Rep. 124. 
Wiilion v. Berkley, Plowd. 247. This authority supports the statement of our author, 
to a similar effect, lower down in the page; but it hardly authorizes the assertion that 
after issue the estate became wholly unconditional.—CHITTY. : 

(51) King v. Rhea, 56 Ind. 13 (1877). Orndoff v. Turman, 2 Leighs, Va. 232 (1830). 
Jewell v. Warner, 35 N. H. 181, Fogg (1858). Washburn on Real Prop. vol. 1,5 ed. p. 
98. Tiedeman on Real Prop. 2 ed. par. 45. 
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inheritances, were probably what induced the judges to give way to 
this subtle finesse of construction, (for such it undoubtedly was, ) in order to 
shorten the duration of these conditional estates.(52) But, on the other 
hand, the nobility, who were willing to perpetuate their possessions in 
their own families, to put a stop to this practice, procured the statute 
of Westminster the second(/) (commonly called the statute de donis condt- 
tHionalibus) to be made; which paid a greater regard to the private will 
and intentions of the donor than to the propriety of such intentions, or 
any public considerations whatsoever. ‘This statute revived in some sort 
the ancient feodal restraints which were originally laid on alienations, 
by enacting, that from thenceforth the will of the donor be observed; and 
that the tenements so given (to a man and the heirs of his body) should at 
all events go to the issue, if there were any; or, if none, should revert to 
the donor. (53) 

Upon the construction of this act of parliament, the judges determined that 
the donee had no longer a conditional fee-simple, which became absolute and 
at his own disposal the instant any issue was born; but they divided the 
estate into two parts, leaving in the donee a new kind of particular estate, 
which they denominated a /ee-tail;(m) and investing in the donor the ulti- 
mate fee-simple of the land, expectant on the failure of issue;(54) which 
expectant estate is what we now call a reversion.(z)(55) And hence it is 
that Littleton tells us(o) that tenant in fee-tail is by virtue of the statute of 
Westminster the second. (56) 

Having thus shown the original of estates-tail, I now proceed to 

*113] consider what things may, or may not, be entailed *under the statute 
de donis. Tenements is the only word used in the statute: and this 

Sir Edward Coke(#) expounds to comprehend all corporeal hereditaments 
whatsoever; and also all incorporeal hereditaments which savor of the 
realty, that is, which issue out of corporeal ones, or which concern, or are 
annexed to, or may be exercised within, the same; as, rents, estovers, com- 
mons, and the like.(57) Also offices and dignities, which concern lands, or 
have relation to fixed and certain places, may be entailed.(g) But mere 
personal chattels, which savor not at all of the realty, cannot be entailed.(58) 
Neither can an office, which merely relates to such personal chattels; nor an 
annuity, which charges only the person, and not the lands, of the grantor. 
But in these last, if granted to a man and the heirs of his body, the grantee 
hath still a fee-conditional at common law, as before the statute; and by his 


? 13 Edw. I. ¢. 1. F r taliare, to cut, from which the French tailler and the 
m) The expression fee-tatl, or feodwm talliatum, was Italian tagliare are formed. ~Spelm. Gloss, 531. 
borrowed from the feudists (see Crag. J. 1, ¢. 10, 2 24, (m) 2 Inst. 335. 

25,) among whomit signified any mutilated or trun- 0) ¢ 18. 

cated inheritance, from which the heirs-general p) 1 Inst. 19, 20. 

were cut off, being derived from the barbarous verb q) 7 Rep. 33. 


(52) Calhoun v, Snyder, 6 Binney (Pa.) 153 (1813). 
53) Orndoff v. Turman, 2 Leighs, 232 (Va. 1830). 
54) Pearson v. Lane, 6 Ia. 63 (1882). Blaire v. Van Blarcum, 71 Ill. 292 (1874). 
55) The gift thus remains to the donee until there is a failure of such heirs as the gift 
describes. But still there is another manner in which the estate-tail may be determined; 
for if it be derived out of a determinable fee, the event which determines the original 
estate at the same time determines the estate-tail, although there have not been 
a failure of issue, (Preston on Est. 264, 265;) and for this reason, if the person who 
created the estate-tail had but a determinable fee, the recovery of tenant in tail 
will give him but a determinable fee. 1 Preston on Conv. 1, 2. Preston on Est. 266.— 
een 
56) Washburn on Real Property, vol. 1 (5 ed.) p. 94. 
te) Goodeve’s Mod. Law of R. 3 (3 ee we 
58) Washburn on Real Prop. vol. 1 (5 ts p. 107. Ibid, too. 
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alienation (after issue born) may bar the heir or reversioner.(7)(59) An 
estate to a man and his heirs for another’s life cannot be entailed: (s) for this 
is strictly no estate of inheritance, (as willappear hereafter,) and therefore 
not within the statute de donis. Neither can a copyhold estate be entailed 
by virtue of the stafuze,; for that would tend to encroach upon and restrain 
the will of the lord: but, by the special custom of the manor, a copyhold may 
be limited to the heirs of the body;(¢) for here the custom ascertains and 
interprets the lord’s will. 

Next, as to the several species of estates-tail, and how they are respectively 
‘created. LHstates-tail are either general or special. 'Tail-general is where 
lands and tenements are given to one, and the heirs of his body begotten:(60) 
which is called tail-general, because, how often soever such donee in tail be 
-matried, his issue in general by all and every such marriage is, in successive 
“order, capable of inheriting the estate-tail, per formam doni.(u)(61) ‘Tenant 
‘in tail special is where the gift is restrained to certain heirs of the donee’s 


r) Co, Litt. 19, 20. (® 3 Rep. 8. 
8) 2 Vern. 225. uw) Litt. 314, 15. 


(59) If an annuity is granted out of personal property to a man and the heirs of his 
‘body, it is a fee-conditional at common law, and there can be no remainder or further 
limitation of it; and when the grantee has issue, he has the full power of alienation and 
-of barring the possibility of its reverting to the grantor by the extinction of hisissue. 2 
Wes 170 1 Bro. 325. . 

But out of a term for years, or any personal chattel, except in the instance of an 
annuity, neither a fee-conditional nor an estate-tail can be created; for if they are granted 
vor devised by such words as would convey an estate-tail in real property, the grantee or 
‘devisee has the entire and absolute interest without having issue; and as soon as such an 
interest is vested in any one, all subsequent limitations of consequence become null and 
‘void. 1« Bro. 274. Harg. Co. Litt. 20. Fearne, 345,3 ed. Roper on Legacies, ch. xvii. 
See post, 398.—CHRISTIAN. ; ‘ é 

An annuity, when granted with words of inheritance, is descendible. It may be 
granted in fee: of course it may as a qualified or conditional fee; but it cannot be 
entailed, for it is not within the statute de dois; and, consequently, it has been held, 
there can be no remainder limited upon such a grant; but it seems there may be a 
limitation by way of executory devise, provided that it is within the prescribed limits and 
does not tend to a perpetuity. An annuity may be granted as a fee-simple conditional; 
‘but then it must end or become absolute in the life of a particularized person. Turner v. 
‘Turner, r Br. 325. S.C. Ambl. 782. Earl of Stafford v. Buckley, 2 Ves. Sr. 180. An 
annuity granted to one and the heirs-male of his body being a grant not coming within 
the statute de donis, all the rules applicable to conditional fees at common law still hold 
with respect to such a grant. Nevil’s case, 7 Rep. 125. . 

The instance of an annuity charging merely the person of the grantor seems to be the 
only one in which a fee-conditional of a personal chattel can now be created. Neither 
leaseholds, nor any other descriptions of personal property, (except such annuities rs 
aforesaid,) can be limited so as to make them transmissible in a course of peo ta) 
heirs: they must go to personal representatives. Countess of Lincoln v. Duke s 1 
castle, 12 Ves. 225. Keiley v. Fowler, Wilm. Notes, 310. There is consistency, there og: 
in holding that the very same words may be differently construed, and have very ie 
ferent operations, when applied in the same instrument to different pree ° 
property governed by different rules. Forth v. Chapman, 1 P. Wms. 4 Le a one 
Eason, 19 Ves. 77. Thus, the same words which would only give an esta aa n i 
hold property will carry the absolute interest in leasehold or other pete y- 
Green v. Stevens, 19 Ves. 73. Crooke v. De Vandes, 9 Ves. 203. Tothill v. Pitt, 1 Mad. 

.— CHITTY. ; 
en Hall v. es a Piaasy: 382, Pa. (1811). 6 Lawson Property Right, 2712 
41890). Boone Real Prop. 46-48. y 
: (3) [By the form of the gift.] Also a gift to the heirs of the body of : os fee 
as purchasers co nomine will give an estate to his issue 1n successive er in ces 
manner as if the estate had been given to the father, (Co. as 20, be eee Pan 
be a grandfather, father, and son a gift to the grandfather and to te : = sO eS 
body of his son will be an estate-tail in the grandfather. Co. Litt. 20,b, 12H. 4, 2. 
-ARCHBOLD. 
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body, and does not go to all of them in general.(62) And this may 
*r14] ‘*happen several ways.(w) I shall instance in only one; as where 
lands and tenements are given to a man and the hezrs of his body, on 
Mary his now wife to be begotten: here no issue can inherit but such special 
issue as is engendered between them two; not such as the husband may have 
by another wife;(63) and therefore it is called special tail. And here we 
may observe, that the words of inheritance (to him and his hezrs) give him 
an estate in fee;(64) but they being heirs Zo be by him begotten, this makes it 
a fee-tail; and the person being also limited, on whom such heirs shall be 
begotten, (viz., Wary his present wife,) this makes it a fee-tail special. (65) 
Estates, in general and special tail, are further diversified by the distinc- 
tion of sexes in such details; for both of them may either be in tail ma/e or 
tail female. As if lands to be given to a man and his heirs male of his body 
begotten, this is an estate in tail male general;(66) but if toa man and the 
heirs-female of his body on his present wife begotten, this is an estate tail 
female special.(67) And, in case of an entail male, the heirs-female shall 
never inherit, nor any derived from them; nor, 2 converso, the heirs-male, in 
case of a gift in tail female.(v) Thus, if the donee in tail male hath a 
daughter, who dies leaving a son, such grandson, in this case, cannot inherit 
the estate-tail; for he cannot deduce his descent wholly by heirs-male.()(68) 
And as the heir-male must convey his descent wholly by males, so must the 
heir-female wholly by females. And therefore if a man hath two estates- 
tail, the one in tail male, the other in tail female; and he hath issue a 
daughter, which daughter hath issue a son; this grandson can succeed to: 
neither of the estates; for he cannot convey his descent wholly either in the 
male or female line. (2) (69) 
As the word fezrs is necessary to create a fee, so in further limitation of 
the strictness of the feodal donation, the word ody, or some other words of 
procreation, are necessary to make it a fee-tail, and ascertain to what 
*115] heirs in particular *the fee is limited. If, therefore, either the words. 
of inheritance, or words of procreation, be omitted, albeit the others 
are inserted in the grant, this will not make an estate-tail.(7o) As, if the 
grant be to a man and his zssue of his body, to a man and his seed, to a man 
and his chz/dren, or offspring, all these are only estates for life, there wanting 
the words of inheritance, his heirs.(@)(71) So, on the other hand, a gift to 
aman, and his hers male or female, is an estate in fee-simple, and not in 
fee-tail: for there are no words to ascertain the body out of which they shall 
issue.(4)(72) Indeed, in last wills and testaments, wherein greater indulg- 


w) Litt. 2 16, 26, 27, 28, 29, 2) Co. Litt. 25. 
(3) Ibid. : Dil) A Co. Litt. 20. 
(y) Ibid. 324. b) Litt. 231. Co. Litt. 27. 


(62) Allen v. Craft, 109 Ind. 478 (1886). Lehndorf v. Cope, 122 Ill. 

1888). 6 Lawson Property Rikerat Goce i ae 

(63) Washburn on Real Prop. vol. 1, 5 ed. p. 108 (1887). Tiedeman on Real Property,. 
2 ed. par. 48. 

(64) Barnes v, Hathaway, 66 Barbour, 456, N. Y. (1873). 

(65) Lehndorf v. Cope, 122 Ill. 329 (1888). 6 Lawson Property Rights, 2712 (1890). 

(66) Vanderheyden v. Crandall, 2 Denio, 19 N. Y. (1846). 6 Lawson Property Rights 
2712 (1890). c 

67) Pierson v. Lane, 60 Ia. 62 (1882). 
68) 6 Lawson Property Rights, 2712 (1890). 
69) Washburn on Real Prop. vol. 1, 5 ed. p. 109. Ibid. 49. 

(70) Tiedeman on Real Prop. 2 ed. par. 46. Blaire v. Vanblarcum, 71 Ill. 292 (1874) 
McIntire v. Ramsey, 23 Pa. 320(1854).. Read v. Lane, 122 Mo.314 (1894). Adams v, Ross, 
I Vroom (N, J.) 512 (1860). Tyler v. Moore, 42 Pa. 385 (1862). Butler v, Huestis, 68 Il. 
599 (1873). Davidson v. Wheeler, 17 R. I. 433 (1891). Pingrey on R. P. 313 303. 
ce Williams on Real Prop. 6 ed. sec. 144. Washburn on Real Prop. vol, 1, 5 ed. p. 

(72) Davidson v. Wheeler, 17 R. I. 433 (1891). 
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ence = me ee may be created by a devise to a man and his. 

eed, 1s hezrs-male, or by other irregular modes of expres- 
sion. (¢)(73)(74) 

There is still another species of entailed estates, now indeed grown out of 
use, yet still capable of subsisting in law; which are estates in Libero mart- 
tagio, or frankmarriage. ‘These are defined(d) to be, where tenements are 
given by one man to another, together with a wife, who is the daughter or 
cousin of the donor, to hold in frankmarriage.(75) Now, by such gift 
though nothing but the word frankmarriage is expressed, the donees shall 
have the tenements to them and the heirs of their two bodies begotten; that 
is, they are tenants in special tail. For this one word, frankmarriage. does 
ex vt termini not only create an inheritance, like the word frankalmoign but 
likewise limits that inheritance; supplying not only words of descent, but of 
procreation also. Such donees in frankmarriage are liable to no service but 
fealty; for a rent reserved thereon is void, until the fourth degree of consan- 
guinity be past between the issues of the donor and donee. (ec) 

The zzcidents to a tenancy in tail, under the statute Westm. 2, are chiefly 
these.(/) 1. That a tenant in tail may commit was¢e on the estate-tail, by 
felling timber, pulling down houses, or the like, without being im- 
peached, or called to account for the same.(76) *2. That the wife [*116 
of the tenant in tail shall have her dower, or thirds, of the estate- 
tail. 3. That the husband of a female tenant in tail may be tenant by the 
curtesy of the estate-tail. 4. That an estate-tail may be Jarred, or destroyed 
by a fine, by a common recovery,(77) or by lineal warranty descending with 
assets to the heir. All of which will hereafter be explained at large. 

Thus much for the nature of estates-tail: the establishment of which family 
law (as it is properly styled by Pigott)( g) occasioned infinite difficulties and 
disputes.() Children grew disobedient when they knew they could not be 
set aside: farmers were ousted of their leases made by tenants in tail; for, if 
such leases had been valid, then under color of long leases the issue might 
have been virtually disinherited: creditors were defrauded of their debts; 
for, if a tenant in tail could have charged his estate with their payment, he 
might also have defeated his issue, by mortgaging it for as much as it was. 
worth: innumerable latent entails were produced to deprive purchasers of 
the lands they had fairly bought; of suits in consequence of which our 
ancient books are full: and treasons were encouraged; as estates-tail were 
not liable to forfeiture longer than. for the tenant’s life.(78) So that they 
were justly branded as the source of new contentions, and mischiefs un- 
known to the common law; and almost universally considered as the common 
grievance of the realm.(z) But as the nobility were always fond of this 


{9} Com. Recov. 5. 
) Litt. 217. (A) 1 Rep. 1381. 
(i) Co, Litt. 19. Moor, 156, 10 Rep. 38. 


me eS 


(73) Or toa man and his children, if he has no children at the time of the devise, (6 Co. 
17;) or toa man and his posterity, (1 H. Bl. 447;) or by any other words which show an 
intention to restrain the inheritance to the descendants of the devisee. See 381, post.— 
CHRISTIAN. 

(74) Williams on Real Prop. 6 ed. p. 216. Washburn on Real Prop. vol. 1, 5 ed. p. 
110. Ibid. 111. Tiedeman on Real Prop. 2 ed. par. 47. Mcleod v. Dell, 9 Fla. 441 
(1861). Echols v. Jordan, 39 Ala. 32 (1863). 

(75) 1 Pingrey on R. P. 315. 

(76) Tiedeman on Real Prop. 2 ed. sec. 46. Goodeve’s Mod. Law of R. P. (3 ed.) 73. 
I Pingrey on R. P. 312. 

(77) Williams on Real Prop., 6 ed. sec. 47. 

(78) Ibid. 6 ed. sec. 44. 
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statute, (79) because it preserved their family estates from forfeiture, there 
was little hope of procuring a repeal by the legislature, and therefore, by 
the contrivance ofan active and politic prince, a method was devised to evade 
it.(80 

aoe two hundred years intervened between the making of the statute 
de donis, and the application of common recoveries to this intent, in the 

twelfth year of Edward IV.; which were then openly declared by 
*rt17] the judges to be a “sufficient bar of an estate-tail.(2)(81) For 

though the courts had, so long before as the reign of Edward III., 
very frequently hinted their opinion that a bar might be effected upon these 
principles,(2) yet it was never carried into execution; till Edward IV., 
observing(m) (in the disputes between the houses of York and Lancaster) 
how little effect attainders for treason had on families whose estates were 
protected by the sanctuary of entails, gave his countenance to this proceed- 
ing; and suffered T'altarum’s case to be brought before the court:(7) wherein, 
in consequence of the principles then laid down, it was in effect determined, 
that a common recovery suffered by tenant in tail should be an effectual 
‘destruction thereof.(82) What common recoveries are, both in their nature 
and consequences, and why they are allowed to be a bar to the estate-tail, 
must be reserved to a subsequent inquiry. At present I shall only say, that 
they are fictitious proceedings, introduced by a kind of fra fraus,(83) to 
elude the statute de donis, which was found so intolerably mischievous, and 
which yet one branch of the legislature would not then consent to repeal: 
and that these recoveries, however clandestinely introduced, are now become 
by long use and acquiescence a most common assurance of lands;(84) and 
are looked upon as the legal mode of conveyance, by which tenant in tail 
may dispose of his lands and tenements: so that no court will suffer them to 
‘be shaken or reflected on, and even acts of parliament(o) have by a sidewind 
countenanced and established them.(85) 

This expedient having greatly abridged estates-tail with regard to their 
duration, others were soon invented to strip them of other privileges. The 
next that was attacked was their freedom from forfeitures for treason. For, 
notwithstanding the large advances made by recoveries, in the compass of 
about threescore years, towards unfettering these inheritances, and thereby 

subjfecting the lands to forfeiture, the rapacious prince then reigning, 
*118] finding them frequently *resettled in a similar manner to suit the 
convenience of families, had address enough to procure a statute (f) 


k) 1 Rep. 181. 6 Rep. 40. value, 19; tit. taile, 36. 
Dei He 38. a) Bees ae : aa 7 Hen. VIll.c.4, 34&35 
Batch en. Ba PADS | we iz.c.8 4&5A . 16. 
_(m) Year-book. 12 Edw. IV. 14, 19. Fitzh. Abr. 14 Geo. IT. ¢. 20. - pak 
tit. faux recov. 20 Bro. Abr. ibid. 30; tit. recov. in (p) 26 Hen. VIII. ¢. 18. 


(79) The statute de donis was considered as designed to preserve the property and 
maintain the grandeur of existing powerful families, by securing to the owners of estates 
the liberty to dispose of such parts thereof as came under the denomination of tene- 
ments, in such manner and by such an order of succession as their own inclination and 
ingenuity might devise. Washburn on Real Prop. vol. 1, 5 ed. p. ror (1887). In addition 
to the authorities cited by Bl., see Sir Anthony Mildmay’s case, 6 Rep. 40 a. Bacon’s 
argument in Chadleigh’s case. Works Ed. Spedding, vol. 7, p. 617. Martin d. Tre- 
gonwell v. Strahan, 1 Wils. at 73. Piggot on Recoveries, 5. 
ters see on Real Se 214. eed eva Mod. Law of R. P. (3 ed.) 64. 

I ashburn on Real Prop. vol. 1, 5 ed. p. 101. Boone, Real L 
Goodeve’s Mod. Law of R. P. G ed.) 62. : SEAS 

(82) Pingrey on Real Prop. 311. 

(83) [Pious fraud. ] 

bat Orndoff v, Turman, 2 Leighs 232 Va. (1830). 

ayy I Sheppard’s Touchstone; Preston 37, 40. Goodeve’s Mod. Law of R. P. (3 
ed.) 65. 
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whereby all estates of inheritance (under which gen i 
were covertly included) are. cee to be forfeited He py aay 
conviction of high treason.(86) i i 

The next attack which they suffered in order of time, was by the statute 52 
Hen. VIII. c. 28, whereby certain leases made by tenants in tail, which do. 
not tend to the prejudice of the issue, were allowed to be good in law and to 
bind the issue in tail. But they received a more violent blow. in the same 
session of parliament, by the construction put upon the statute of fines(q) by 
the statute 32 Hen. VIII. c. 36, which declares a fine duly levied by tenant 
in tail to be a complete bar to him and his heirs, and all other persons claim- 
ing under such entail. This was evidently agreeable to the intention of 
Henry VII., whose policy it was (before common recoveries had obtained 
their full strength and authority) to lay the road as open as possible to the 
alienation of landed property, in order to weaken the overgrown power of his 
nobles. But as they, from the opposite reasons, were not easily brought to 
consent to such a provision, it was therefore couched, in his act, under covert 
and obscure expressions.(87) And the judges, though willing to construe 
that statute as favorably as possible for the defeating of entailed estates, yet 
hesitated at giving fines so extensive a power by mere implication, when the 
statute de dons had expressly declared that they would of be a bar to estates- 
tail. But the statute of Hen. VIII., when the doctrine of alienation was bet- 
ter received, and the will of the prince more implicitly obeyed than before, 
avowed and established that intention. Yet, in order to preserve the prop- 
erty of the crown from any danger of infringement, all estates-tail created by 
the crown, and of which the crown has the reversion, are excepted out of this 
statute. And the same was done with regard to common recoveries, by the 
statute 34 & 35 Hen. VIII. c. 20, which enacts that no feigned recovery 
had against tenants in tail, where the estate was created by the 
*crown, (7) and the remainder or reversion continues stillinthecrown, [*119. 
shall be of any force and effect. Which is allowing, indirectly and 
collaterally, their full force and effect with respect to ordinary estates-tail, 
where the royal prerogative is not concerned. 

Lastly, by a statute of the succeeding year,(s) all estates-tail are rendered. 
liable to be charged for payment of debts due to the king by record or special 
contract; as since, by the bankrupt law,(/) they are also subjected to be sold 
for the debts contracted by a bankrupt. And, by the construction put on the 
statute 43 Eliz. c. 4, an appointment(z) by tenant in tail of the lands. 
entailed, to a charitable use, is good without fine or recovery. (88) 


{2} 4 Hen. VII. c. 24. Stat. 21 Jac. I. ¢. 19. 
r) Co. Litt. 372. uw) 2 Vern. 453. Chan. Prec. 16. 


(s) 33 Hen. VIII. c. 39, 275. 


(86) Martindale v. Troop, 3 Md. 296 (1793). Williams on Real Prop. 6 ed. par. 58. 
eo These deep designs, attributed by Blackstone to Henry VII., in procuring the 
passing of this statute, are shown in 4 Reeve’s Hist. Eng. Law, 135, 138, and in 1 Hal- 
lam’s Const. Hist. 14, 17, to have, most probably had, no existence. Williams on Real 
Prop. 6 ed. par. 49. ued : 

(88) But the most extensive and effectual relaxation is that lately introduced by 3 & 4 
Wim. IV.c. 74, enabling the tenant in tail, by an ordinary deed of conveyance, (if duly 
enrolled, ) and without resort to the indirect and operose expedient of a fine or recovery, 
(which the statute wholly abolishes, ) to aliene in fee-simple. absolute, or for any less. 
estate, the lands entailed, and thereby to bar himself and his issue and all persons 
having any ulterior estate therein. Yet this is subject to an important qualification, de- 
signed for the protection of family settlements; for in them it 1s usual to settle a life estate: 
(which is a freehold interest) on the parent, prior to the estate limited to the children; 
and the nature of a recovery (by which alone interests ulterior to the estate-tail could 
formerly be barred) was such as to make the concurrence of the immediate tenant of the 
freehold indispensable to its validity. In order therefore to continue to the parent (or 
other prior taker) a control of the same general description, the act provides that when. 
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Estates-tail, being thus by degrees unfettered, are now reduced again to 
almost the same state, even before issue born, as conditional fees were in at 
common law, after the condition was performed, by the birth of issue. For, 
first, the tenant in tail is now enabled to aliene his lands and tenements, by 
fine, by recovery, or by certain other means; and thereby to defeat the inter- 
est as well of his own issue, though unborn, as also of the reversioner, except 
in the case of the crown: secondly, he is now liable to forfeit them for high 
treason: and lastly, he may charge them with reasonable leases, and also with 
such of his debts as are due to the crown on specialties, or have been con- 
tracted with his fellow-subjects in a course of extensive commerce. (89) 


CHAPTER VIII. 
OF FREEHOLDS, NOT OF INHERITANCE. 


WE are next to discourse of such estates of freehold as are not of inherit- 
ance, but for life only. And of these estates for life, some are conventional, 
or expressly created by the act of the parties; others merely /egad, or created 
by construction and operation of law.(@) We will consider them both in 
their order. 

1. Estates for life, expressly created by deed or grant, (which alone are 
‘properly conventional, ) are where a lease is made of lands or tenements to a 
man, to hold for the term of his own life, or for that of any other person, or 

(a) Wright, 190. 


under the same settlement which created the estate-tail a prior estate of freehold or for 
years determinable with life shall have been conferred, it shall not be competent for the 
‘tenant in tail to bar any estate taking effect upon the determination of the estate-tail, 
without consent of the person to whom such prior estate was given, who receives for 
that reason the appellation of protector of the settlement. But the object not being to 
restrain the power of the tenant in tail over the estate-tail itself, (which he could have 
‘barred before the statute, by jive, without any other person’s concurrence,) his aliena- 
tion (in the manner prescribed in the act) is allowed to be effectual even without the con- 
sent of the protector, so far as regards the barring of himself and his issue. 

Even subsequently to the passing of this act, however, one of the ancient and justly- 
obnoxious immunities of an estate-tail still remained without disturbance,—viz., its 
exemption from liability for ordinary debts not contracted by a trader in the course of 
commerce. But this has been at length removed by I & 2 Vict. c. 110, which provides 
that a judgment entered up against the debtor in any of the superior courts at West- 
minster shall operate as a charge upon all lands, tenements, or hereditaments of which 
he shall be seised or possessed for any estate or interest in law or equity or over which 
he shall have any disposing power; and shall be binding as against him and the issue 
of his body and all claimants whatever whom he was competent, without the assent of 
any other person, to have barred.—STEPHEN. 

(89) In Virginia, estates-tail were abolished as early as 1776; in New Jersey, estates-tail 
were not abolished until 1820, and in New York as early as 1782; and all estates-tail were 
turned into estates in fee-simple absolute. So, in North Carolina, Kentucky, Tennessee, 
and Georgia, estates-tail have been abolished by being converted by statute into estates in 
fee-simple. In the States of South Carolina and Louisiana they do not appear to be 
known to their laws or ever to have existed; but in several of the other States they are 
partially tolerated and exist in a qualified degree. 4 Kent, 14. In Pennsylvania, by the 
-act of Assembly of April 27, 1855, it was provided that whenever hereafter, by any gift, 
conveyance, or devise, an estate in fee-tail would be created according to the existing 
laws of the State, it shall be taken and construed to be an estate in fee-simple, and as 
such shall be inheritable and freely alienable.—SHARSWOOD. 

__Estates-tail were introduced into this country with the other parts of the English 
jurisprudence, and they subsisted in full force before our Revolution, subject equally to 
the power of being barred by a fine or common recovery. Washburn on Real Prop. 
vol. 1, 5 ed. p. 116. But the doctrine of estates-tail and the complex and multifarious 
-learning connected with it have become quite obsolete in most parts of the United States. 
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for more lives than one,(1) in any of which cases he is styled tenant for life; 
only when he holds the estate by the life of another, he is usually called 
tenant pur auter vie.(b)(2) These estates for life are, like inheritances. of 
feodal nature; and were, for some time, the highest estate that any man 
could have in a feud, which (as we have before seen)(c) was not in its origi- 
nal hereditary.(3) They are given or conferred by the same feodal rights 
and solemnities, the same investiture or livery of seisin, as fees themselves 
are; and they are held by fealty, if demanded, and such conventional rents and 
services as the lord or lessor, and his tenant or lessee, have agreed on. 

*Estates for life may be created, not only by the express words [*rar 
before mentioned, but also by a general grant, without defining or 
limiting any specific estate. As, if one grants to A. B. the manor of Dale, 
this makes him tenant for life.(d@) For though, as there are no words of 
inheritance or ezrs, mentioned in the grant, it cannot be construed to be a 
fee, it shall however be construed to be as large an estate as the words of the 
donation will bear, and therefore an estate for life.(4) Also such a grant at 
large, or a grant for a term of life generally, shall be construed to be an estate 
for the life of the grantee;(e)(5) in case the grantor hath authority to make 
such grant: for an estate for a man’s own life is more beneficial and of a 
higher nature than for any other life: and the rule of law is, that all grants 
are to be taken most strongly against the grantor,(/) unless in the case of 
the king. 

Such estates for life will, generally speaking, endure as long as the life for 
which they are granted:(6) but there are some estates for life, which may 
determine upon future contingencies, before the life, for which they are 
created, expires. As, if an estate be granted to a woman during her widow- 


b) Litt. 2 56. (e) Co. Litt. 42. 
c) Page 55. (f) Ibid. 36. 
) Co, Litt. 42. 


(1) Wiggins f. Co. v. O. & M. R. R. Co., 94 Ill. 93 (1857). 

(2) 1 Pingrey on R. P. 319, 320. Tiedeman on Real Property, 2 ed. par. 60. Wash- 
burn on Real Property, vol. 1, 5 ed. p. 121. 

(3) According to strict feudal notions a tenancy per autre vie was not deemed of suffi- 
cient importance to be considered a freehold interest. Washburn on Real Property, 
BVO lei heeds pe L23- oon 

(4) Den v. Crawford, 3 Halstead, 95, N. J. (1825). Williams on Real Prop. 6 ed. 
par. 19. Blackstone’s reason as to why the grant was construed to be a grant for life 
is somewhat at variance with the opinions of other writers on the subject. Williams, in 
par. 17 of his work on Real Property, says, ‘‘ Feudal donations were not extended beyond 
the precise terms of the gift by any presumed intent, but were taken strictly.” It is 
stated in the book of feuds (lib. 1, tit 1), that fees were originally held at the will of the 
lords ‘‘and rose by degrees through the stages of leases for years and for life to the 
dignity of inheritances.’’ This explanation of the construction of grants has been 
adopted by many text writers, and together with the observation of Hallam, where he 
says (I H. Middle Ages, 160), ‘‘an estate for life soon after: the commencement of the 
feudal system seems to have been the smallest estate in conquered lands which the mili- 
tary tenant was disposed to accept,’ seems to have met with more favor than the one 
given by Blackstone. Mr. Spence observes on this point, ‘No doubt the Anglo-Saxon 
lords, equally as those on the continent, like the Roman Patrons, 1n some Cases granted 
benefices revocable at pleasure, or for a short term of the life of the beneficiary, or for 
his life merely, but nothing is to be found in any early documents to show that the 
continental sovereigns, as well as their Anglo-Saxon brethren, did not from the very first, 
make grants of transmissible or hereditary benefices: graduations of preference end 
regard towards particular persons must have existed at all times and must have ae y 
influenced lords of every degree.” 1 Eq. Jur. of the Court of Chan. 46. Boone Rea 
Property, 52, 58. 

fe ee on Real Prop. 2 ed. par. 60. Ibid. par. 62. Washburn on Heat EsOp 
vol. 1,5 ed. p. 121. McArthur v. Scott, 113 U. S. 377 (1884). Hoge v. Hollister, 2 
Chan. Tenn. 611, (1876. ; 

(6) Washburn Me ea Prop. vol. 1,5 ed. p. 121. 6 Lawson Property Rights, 2714, 
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hood, or to a man until he be promoted to a benefice; in these, and similar 
cases, whenever the contingency happens, when the widow marries, or when 
the grantee obtains a benefice, the respective estates are absolutely deter- 
mined and gone.(g)(7) Yet while they subsist, they are reckoned estates. 
for life; because, the time for which they will endure being uncertain, they 
may by possibility last for life, if the contingencies upon which they are to 
determine do not sooner happen.($) And moreover, in case an estate be 
granted to a man for his life, generally, it may also determine by his cévzl 
death: as if he enters into a monastery, whereby he is dead in law: (%) 
for which reason in conveyances the grant is usually made ‘“‘for the 
term of a man’s zatural life;’’ which can only determine by his zatural 
death. (7) (9) 
*122| *T he zucidents to an estate for life are principally the following; 
which are applicable not only to that species of tenants for life, which. 
are expressly created by deed; but also to those which are created by act and 
operation of law. 

1. Every tenant for life, unless restrained by covenant or agreement, may 
of common right take upon the land demised to him reasonable estovers(#) (10) 
or dotes.(2) For he hath a right to the full enjoyment and use of the land, 
and all its profits, during his estate therein.(11) But he is not permitted to. 
cut down timber, or to do other waste upon the premises:(m)(12) for the: 
destruction of such things as are not the temporary profits of the tenement 
is not necessary for the tenant’s complete enjoyment of his estate; but tends 
to the permanent and lasting loss of the person entitled to the inherit- 
ance. (13) 

2. Tenant for life, or his representatives, shall not be prejudiced by any 
sudden determination of his estate, because such a determination is contingent 
and uncertain.(z)(14) Therefore if a tenant for his own life sows the lands, 
and dies before harvest, his executors shall have the emdlements, or profits 


g) Co. Litt. 42. 3 Rep. 20. l) Co. Litt. 41. 
h) 2 Rep. 48. m) Co. Litt. 58. 
t) See book i. p. 182, n) Ibid. 55. 

(k) See p. 35. 


7) Hibbets v. Jack, 97 Ind. 574 (1884). Gillispie v. Allison, 115 N. C. 546 (1894). 
8) Tiedeman on Real Prop. 2 ed. par. 60. Moore v. Estey, 5 N. H. 492 (1831. ) 
g) It is to be observed that an estate for life may also be determined before the termina- 
tion of the natural life of the tenant, by forfeiture. This arises whenever the tenant 
assumes to convey the land in fee or fee-tail by such a conveyance as transfers the 
land directly, and passes more than the alienor has; Washburn on Real Prop. vol. 1, 5 ed. 
p. 125, which is therefore termed a@ tortious conveyance. Such are feoffments with livery 
of seisin and common recoveries. Redfern v. Middleton, 1 Rice, 459. Lyle v. Richards, 
9S. & R. 370. Stump v. Findlay, 2 Rawle, 168. Yet, when the tenant for life conveys 
by an ordinary deed of bargain and sale, though he may assume to convey a fee, it works 
no forfeiture; for no greater estate is in fact conveyed that an estate for the life of the 
grantor. McKee v. Pfoutz, 3 Dall. 489. Pendleton v, Vandiveer, 1 Wash. 381. Rogers 
v. Moore, 11 Conn. 553. Bell v. Twilight, 2 Foster, 500. A tenant for life, unless 
restrained by conditions, may aliene his whole estate, or any less estate; Gillett v. Tre- 
ganza, 6 Wis. 348 (1858); and if he convey without limitation, he passes an estate for his 
own life. Jackson v. Van Hoesen, 4 Cow. 325.—SHARSWOOD. 
(10) The mere right to work a quarry or mine is not exclusive of the grantor and con- 
veys no interest in the quarry or mine or land. Treat v. Hiles, 68 Wis. 352 (1887). 
Pe (ir) Bert v. se N. H. #354 ou ee een Hinson, 68 Ala. 369 (1880). Will- 
jams v. Pearson, 3 a. 309 (1862). Miles v. Miles, 32 N. H. 163 (1857), g 
Mod. Law of R. P. (3 ed.) 33. s Preah SCS 
(12) Washburn on Real Prop. vol. 1, 5 ed. p. 135. Williams on Real Prop. 6 ed. par. 
23. Tiedeman on Real Prop. 2 ed. par.69. Verplank v. Wright, 23 Wendell, 508, N. Y. 
(1840). Dickenson v. Jones, 36 Ga. 104 (1868). Harrel v. Miller, 35 Miss. 702 (1838). 
(13) Tenant for life cannot dig up the soil and make bricks for sale, nor use the wood 
for that purpose. Livingston v. Reynolds, 2 Hill,157,—SHARSWOOD, I Sheppard’s Touch-- 
stone. Preston, 149. Vol. 2 Sheppard’s Touchstone, 244. 1 Bright Husb. and Wife, 142 
(14) Reilly v, Ringland, 39 Ia. 108 (1874). tine, 
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of the crop:(15) for the estate was determined b it j 

1€ CI y the act of God, and it 
maxim in the law, that actus Dei nemint facit injuriam. coe "The Hee 
sentatives, therefore, of the tenant for life shall have the emblements to com- 


pensate for the labor and expense of tilling, manuring, and sowing the lands; 


(15) Emblements is derived through old French from mid in z 
with grain; IL. 7 dladum, from Rip ane which is sea emer cee CS 
ary. ‘‘Emblements”’ are growing crops, and include all annual products of th i ana 
which are raised by yearly expense and labor, but not fruit, grass, ete., which ee t 
planted annually. In the Supreme Court of Pennsylvania it was held that nn " 
even if produced from seed sown by the tenant and read . & Brass 

‘ V y th eady to be cut for hay cannot be 
ae asemblements. Reiff v. Reiff, 14 P. F. Smith, 134. Williams on Real Prop 
ae eh Wood. Landlord & Tenant, 971 (1 ed. 1884). Bradley vz, Bailey, 56 Conn. 

= ee act 2 God does no one any wrong. ] 

(17) As to emblements in general, what they are, and who shall have t 
Dig. Biens, G. I, 2; Vin. Abr. Emblements and Executors, UGS 1B: Aiba ieee 
3; Co. Litt. 55, a., b.; Toller’s Law of Executors, book 2, ch. 4, etc.; 3 Atk. 16. Emble- 
ments are corn, peas, beans, tares, hemp, flax, and annual roots, as parsnips, carrots, and 
turnips. Id. ibid. And if a lessee for life of a hop-ground dies in August before sever- 
ance of hops, the executor shall have them, though on ancient roots; for all these are 
produced by great manurance and industry. Cro. Car. 515. Co. Litt. 55, b.; note 1 
Toller, b. 2,ch.4. Butall other roots and trees not annual, and fruitson the trees though 
ripe, and grass growing, though ready to be cut into hay, and though improved by nature 
and the labor aud industry of the occupier, by trenching or sowing hay-seed, are not 
emblements, but belong to the remainderman or heir. Com. Dig. Biens, G. 1. Toller, b. 2 
ch. 4. Green v. Armstrong, I Denio, N. Y. 554 (1845). With respect to who is entitled to 
emblements, lord Ellenborough observed, in 8 East, 343, that the distinction between the 
heir and devisee in this respect is capriciousenough. In the testator himself, the standing 
corn, though part of the realty, subsists for some purposes as a chattel-interest, which goes 
on his death to his executors, as against the heir; though, as against the executors, it goes 
to the devisee of the land, who is in the place of the heir, unless otherwise directed. 
This is founded upon a presumed intention of the devisor in favor of the devisee. But 
this again may be rebutted by words which show an intent that the executor shall have it. 
A devise to the executor of all the testator’s s/ock on the farm entitles him to the crops, 
in opposition to the devisee of the estate. 6 East, 604, noted. 8 East, 339. Com. Dig. 
Biens, G. 2. Every one who has an uncertain estate or interest, if his estate determines 
by the act of God, before severance of the corn, shall have the emblements, or they go-to 
his executor or administrator. As, if a tenant for life sow the land, and die before sever- 
ance, or tenant pur auter vie and cestuy que vie dies, or tenant for years if he so long 
live, or the lessee of tenant for life, or if a lessee strictly at will die, or if tenant by statute 
merchant, etc., sow, and be satisfied by a casual and sudden profit before severance. Co. 
Litt. 55, b. Com. Dig. Biens, G. 2. However, a lessee of tenant for life is bound to take 
notice of the time of the death, and if, in ignorance of it, he afterwards sow corn, he is not 
entitled to it. Bro. Abr. Notice, pl. 15. Vin. Abr. Notice, A. 2, pl. 5. 

It has been held that if a devise be to A. for life, remainder to B., and before severance 
A. dies, B. shall have them, (Cro. Eliz. 61. Win.51. Godb. 159,) and that if a devise be 
to A. for life, who dies before severance, he in reversion shall have them, (Cro. Eliz. 61;) 
but the contrary is established, and that the executor of the tenant for life shall have 
them, it being for the benefit of the kingdom, which is interested in the continual produce 
of corn and will not suffer them to go to the remainderman. 3 Atk. 16. 

If the particular estate determine by the act of another, as if lessee at will sow the land, 
and before the severance the lessor determines his will, the lessee shall have the emble- 
ment. Co. Litt. 55. 

But if a person have a certain interest, and knows the determination of tt, he shall not 
have the emblements at the end of his term, unless he can establish a right to an away- 
going crop, as sometimes exists by custom or local usage; as if lessee for years sow his 
land, and before the corn be severed his term ends, the lessor, or he in reversion, shall 
have the corn. 

Tripp v. Hasceig, 20 Mich. 261 (1870). Vogt v. Cunningham, 50 Mo. App. 139 
(1892). Dennitt v. Hopkinson, 63 Me. 355 (1873). Co. Litt. 55. And ifan out-going tenant 
sow corn even under a dona fide supposition that he is entitled to an away-going crop, 
when he is not so, and after the expiration of his tenancy cut and carry away the corn, 
the landlord may support trover for the same. 1 Price Rep. 53. ; 

So if a person determine his estate by his own act, he shall not have emblements; as if 
lessee at will sow, and afterwards determines the will before severance. Co. Litt. 55, b. 
5 Co. 116. Cro. Eliz. 461. So if an estate determine by forfeiture for condition broken. 
Co. Litt. 55, b. 1 Roll. 726, 1. 33, 36. Com. Dig. Biens, G. 2,—CHITTY. 
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and also for the encouragement of husbandry, which being a public benefit, 
tending to the increase and plenty of provisions, ought to have the utmost 
security and privilege that the law can give.(18) _ Wherefore by the feodal 
law, if a tenant for life died between the beginning of September and the end 
of February, the lord, who was entitled to the reversion, was also entitled 

to the profits of the whole year; but if he died between the beginning 
*123] of March and the end *of August, the heirs of the tenant received 

the whole.(0)(19) From hence our law of emblements seems to 
have been derived, but with very considerable improvements.(20) So it is 
also, if a man be tenant for the life of another, and cestuy gue vie, or he on 
whose life the land is held, dies after the corn sown, the tenant pur auter 
vie(21) shall have the emblements. ‘The same is also the rule, if a life- 
estate be determined by the act of Jaw. ‘Therefore if a lease be made to 
husband and wife during coverture, (which gives them a determinable 
estate for life,) and the husband sows the land, and afterwards they are 
divorced a vinculo matrimoniz, the husband shall have the emblements in 
this case; for the sentence of divorce is the act of law.(f) But if an estate 
for life be determined by the tenant’s owz act, (as, by forfeiture for waste 
committed; or, if a tenant during widowhood thinks proper to marry,) in 
these, and similar cases, the tenants, having thus determined the estate by 
their own acts, shall not be entitled to take the emblements.(g)(22) The 
doctrine of emblements extends not only to corn sown, but to roots planted, or 
other annual artificial profit, but it is otherwise of fruit-trees, grass, and the 
like; which are not planted annually at the expense and labor of the tenant, 
but are either a permanent or natural profit of the earth. (7) (23)(24) For when 


ey Feud, l. 2, t. 28. {a} Co. Litt. 55. 
p) 5 Rep. 116. r) Co, Litt. 55, 56. 1 Roll. Abr. 728. 


(18) Washburn on Real Prop. vol. 1, 5 ed. par. 138. 91 N. C. 119, King v. Foscue, 
(1884.) Sornberger v. Bergren, 20 Neb. 404 (1886.) Schouler’s Real Prop. 2 ed. vol. 1, 

5 Te 
? 33} Washburn on Real Prop. vol. 1, 5 ed. p. 139. 

20) In some parts of Virginia, it is the understanding in all leases, that the tenant for 
a year, whose lease commences in the month of April, shall have liberty to sow in the 
fall and reap in the following harvest. Lomax Digest, p. 152. 
a [During the life of another. ] 
22) Howell v. Schenck, 4 Zabriskie, 93, N. J. (1853). Washburn on Real Prop. vol.1, 
eee oe 141. Tiedeman on Real Prop. 2 ed. par. 71. Debow v. Titus, 5. N. J. 130 
1828). 

(23) Tiedeman on Real Prop. 2 ed. par. 70. 2 Story on Contracts, 5 ed. 123. 

The commentator has lord Coke’s authority for ranking annual roots among emble- 
ments, and this appears to be the better opinion; but both Godolphin (pt. 2, c. 14, s. 1) 
and Wentworth (p. 152) assert that carrots, turnips, and other annual roots belong to the 
heir, because the executor is not at liberty to break the soil to reach them. In Evans v. 
Roberts, (5 B. & C. 832,) Bayley, J., founded his judgment on the assumption that pota- 
toes were emblements. Artichokes, it is clear, not being a strictly annual produce, are 
not emblements. Went. Off. Ex. 63. 

(24) Emblements are such cropsas in the ordinary course of things return the labor and 
expense bestowed upon them strictly within the year. Thus, if the tenant plant hops, 
he will not be entitled to the first crop unless produced within the year; but, as hops 
will not bear without labor annually bestowed in manuring, making of hills, and set- 
ting of poles, the tenant is entitled to the year’s crop, although it proceed from ancient 
roots. _ Washburn on Real Prop. vol. 1, 5 ed. p. 139. Cro. Car. 515. 2 Freem. 
210. Co. Litt. 55, 56. On the other hand, as fruit-trees will bear although no labor is 
bestowed upon them within the year, the tenant is not entitled to the fruits as emble- 
ments. And where the tenant had sown clover with barley in the spring, according to a 
practice by which the benefit of the clover would not be realized within the year it was 
mad eat Be coud not claim a ea ranees that accrued after the expiration of ’a year 

rom the time of sowing. I Schouler on Personal Prop. 2 ed. p. A 
Peabo R Ad. oe. g Pp d. p. 114. 2 Nev. & M. 

Corn, peas, beans, tares, hemp, flax, saffron, melons, and, according to the better 

opinion, annual roots, such as potatoes, etc., are emblements. Grass is not, even when 
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a man plants a tree, he cannot be presumed to plant it in cont i 

present profit;(25) but merely with a ached of its being cae eese 
in future, and to future successions of tenants.(26) The advantages also of 
emblements are particularly extended to the parochial clergy by the statute 
28 Hen. VIII. c. 11. For all persons, who are presented to any ecclesias- 
tical benefice, or to any civil office, are considered 4s tenants for their own 
lives, unless the contrary be expressed in the form of donation. 

3. A third incident to estates for life relates to the under-tenants, or lessees 
For they have the same, nay, greater indulgences than the lessors the 
original tenants for life. The same; for the law of estovers and _ 
emblements *with regard to the tenant for life, is also law with re- [*124 
gard to his under-tenant, who represents him and stands in his 
place:(s) and greater; for in those cases where tenant for life shall not have 
the emblements, because the estate determines by his own act, the exception 
shall not reach his lessee, who is a third person.(27) As in the case of a 
woman who holds durante viduitate;(28) her taking husband is her own act 
and therefore deprives her of the emblements; but if she leases her estate to 
an under-tenant, who sows the land, and she then marries, this her act 
shall not deprive the tenant of his emblements, who is a stranger, and 
could not prevent her.(¢)(29) ‘The lessees of tenants for life had also at the 
common law another most unreasonable advantage; for at the death of their 
lessors, the tenants for life, these under-tenants might if they pleased quit 
the premises, and pay no rent to anybody for the occupation of the land since 
the last quarter-day, or other day assigned for payment of rent.(z)(30) To 
remedy which, it is now enacted(v) that the executors or administrators of 
tenant for life, on whose death any lease determined, shall recover of the 


(# Co. Litt. 55. u) 10 Rep. 127. 
t) Cro. Eliz. 461. 1 Roll. Abr. 727. v) Stat. 11 Geo. II. ¢. 19, 3 15. 


it arises from seed, (Com. Dig. Biens, G. 1;) but the artificial grasses, such as sainfoin, 
clover, etc., which are annually renewed like any other crop, seem to fall within the 
description of emblements. Schouler on Personal Prop. 2 ed. vol. 1, p. 114. 2 Nev. 
Cavin 255. burn) Hee, 1.297: 

(25) Lord Coke, in his commentary on the statute of Merton, says, ‘‘ Blada signifieth 
corn or grain while it groweth, or grain while it is in herba, dum seges in herba, but 
it is taken for all manner of corn or grain, or things annual, coming by the industry 
of man, as hemp, flax, etc.’? 2 Inst. 81. The word ‘‘emblement’’ comes from emdler 
or emblaver, to sow with corn; whence the old law-phrase to emb/e land, or sow it for 
an annual crop. 

Emblements are considered for most purposes as goods and chattels: they go, as has 
been seen, to the executor. They may be taken in execution under a fiert factas, and 
contracts relating to them have been held not to be contracts relating to any interest in 
land within the statute of frauds, (29 Car. II. c. 3, s. 4,) in contradistinction to contracts 
relating to growing grass, crops of fruit, etc. 2 Brod. & B. 368. 5 B. & Cr. 829. 8 
Dowl. & Ry. 611. 4 Nev. & W. 343. Adictum in Fitzh. Abr. pl. 59, that at common 
law emblements cannot be granted without deed, if not overruled by these cases, must 
be rested on the ground that a grand, as distinguished from a contract for sale, includes 
the right of ingress, egress, and regress, which is an easement. ‘The landlord could not 
distrein emblements until that power was given him by the statute 11 Geo, Il. c. 19. 
I Roll. Abr. 666. 8 Taunt. 431, 742.—SWEET. 

26) 1 Schouler on Personal Prop. 115,2ed. Tiedeman on Real Prop. 2 ed. par, 70, p. 54. - 

ey Williams on Real Prop. p. 27, 6 ed. 

28) [During widowhood. ] ; : 

+2 The law relating to emblements has been very recently much modified in England; 
for it has been enacted by 14 & 15 Vict. c. 25, s. I, that on the determination of leases or 
tenancies under landlords holding as tenants for life or for any uncertain interests, 
instead of claims to emblements, the tenants shall hold until the expiration of the cur- 
rent year, paying to the succeeding landlord a fair proportion of the rent. —STEWART. 
Tiedeman on Real Prop. 2 ed. par. 71. Washburn on Real Prop. 5 ed. 142. Schouler 
on Personal Prop. vol. 1, p. 118, 2 ed. 

(30) Tiedeman on Real Prop. 2 ed. par. 67. Washburn on Real Prop. vol. 1, 5 ed. 


133. Hoagland v. Crum, 113 Ill. 370 (1886). 
583 


124-125 OF THE RIGHTS [Boox If 


lessee a ratable proportion of rent from the last day of payment to the death 
of such lessor.(31) ne eee 
II. The nex: estate for life is of the legal kind, as contradistinguished 
from conventional; viz. that of tenant zx ¢azl after possibility of issue extinct. 
‘This happens where one is tenant in special tail; and a person, from whose 
body the issue was to spring, dies without issue; or, having left issue, that 
issue becomes extinct: in either of these cases the surviving tenant in special 
tail becomes tenant in tail after possibility of issue extinct.(32) As where 
one has an estate to him and his heirs on the body of his present wife to be 
begotten, and the wife dies without issue:(w) in this case the man has an 
estate tail, which cannot possibly descend to any one; and therefore the law 
makes use of this long periphrasis, as absolutely necessary to give an 
adequate idea of his estate. For if it had called him barely tenant 
*125] zn _fee-tail special, that *would not have distinguished him from others; 
and besides, he has no longer an estate of inheritance or fee,(x) for 
he can have no heirs capable of taking fer formam dont. Had it called him 
tenant in tail without zssue, this had only related to the present fact, and 
would not have excluded the possibility of future issue. Had he been styled 
(w) Litt. 232. (x) Roll. Rep. 184. 11 Rep. 80. 


(31) At common law, if tenant in fee die after sunset and before midnight of the last 
day when the rent becomes due, it shall go to the heir, and not to the executor; for the 
rent is not due till the last instant of the day. 1 Saund. 287, id. note 17. 2 Mad. 268. 

Where the mischief recited in the act of 11 Geo. II. c. 19 does not apply, and the lease 
does not determine on the death of the tenant for life, the case is not affected by it; and 
therefore if a tenant for life, with a leasing power, demises the premises pursuant to such 
power, and dies before the rent becomes due, as the rent and the means of recovering it 
will go to the remainderman or reversioner, (see 3 Maule & S. 382,) and will not be lost, 
the case is not within the act, and the executors of the tenant for life are not entitled to 
any proportion of the accruing rent. 1 P. Wms. 177. 2 Mad. 268. But if the lease or 
demise of the tenant for life is not within the power and determines on his death, this is 
a case of apportionment under the statute. 1 Swanst. 337, and the learned note of the 
reporter, 357. It seems that the executors of tenants in tail, who had made leases void 
as against the remainderman, and die without issue, are within the equity of the statute. 
Ambl. 198. 2 Bro..C. C. 639. 8 Ves. 308. At all events, if the remainderman has. 
received the whole rent, it seems settled he shall account in equity to the executor of the 
tenant in tail, (id. ibid.;) and which doctrine seems to apply to the successor of a parson 
who has received a composition for tithe jointly accruing in the lifetime of the deceased 
incumbent. 8 Ves. Jr. 308. Io East, 334. It is laid down in 10 Co. 128, and Chris- 
tian’s edition, that this act is confined to the death of the landlord, who holds for his own 
life; and that therefore it seems if tenant pur auter vie leases, and the cestuy que vie dies, 
the lessee is not compellable to pay any rent from the last day of payment before the 
death of cestuy que vie. In 3 Taunt. 331, Mansfield, C. J., expresses his doubts, (see 2 
Saund. 288, D.;) and it should seem that the case is within the act. See other cases as to 
apportionment, 1 P. Wms. 392. 3 Atk. 260, 583. 2 Ves. 672. Amb. 198, 279. 2 Bro. 659. 
3 Bro. 99. 2P. Wms. 502. There is no apportionment of an annuity, unless expressly 
provided for, (I Swanst. 349, in notes,) but if there has been judgment on an annuity- 
bond standing as a security for future payments of an annuity, the court will give plaintiff 
leave to take out execution for a proportion of a quarter, up to grantee’s death, (2 Bla. R. 
IoI7. I1 Ves. Jr. 361;) and in equity the maintenance of an infant is always apportioned. 
Id. ibid. 1 Swanst. 350. There is no apportionment of dividends in the case of tenant 
for life; but there is of interest of mortgages, as that is perpetually accruing. 2 P. Wms. 
76. 1 Swanst. 349, in notes. See 1R.S. 747.—Currry. 

It was doubted whether the statute of Geo. II. applied strictly to tenants for life, or 
whether persons whe were exposed to a similar hardship could claim the benefit of it, 
Thus, it was frequently questioned whether the statute extended to tenants in tail after 
possibility of issue extinct. These doubts are now set at rest by the statute AGWeel Ver ce 
22, Ss. 1, which, after reciting that doubts have been entertained whether the. provisions 
of the statute of Geo. II. apply to every case in which the interests of tenants determine 
on the death of the person by whom such interests have been created, enacts that rents 
reserved on leases which shall determine on the death of the person making them shall 
be considered to be within the meaning of the act, although such person was not strictly 
tenant for life.—STEWART. 


(32) Williams on Real Prop. 6 ed. par. 54. Jones v, Britton, 102 N. C. 185 (1889). 
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tenant in tail without possibility of issue, this would e i 

as present, and he might under this description Ser ns - es = 
bility of issue. No definition therefore could so exactly mark ponent or 
this of tenant zz dad after possibility of issue extinct, which (with a oe 
Bere to our own law) not only takes in the possibility of seas tail 
i ae once had, but also states that this possibility is now extinguished 

This estate must be created by the act of God, that i 
that person out of whose body the issue was to pane eae: Seen 
conveyance, or other human act can make it. For, if land be given toa 
man and his wife, and the heirs of their two bodies begotten, and they are 
divorced a vinculo matrimonit, they shall neither of them have this ae 
but be barely tenants for life, notwithstanding the inheritance once vested in 
them.(y) A possibility of issue is always supposed to exist in law, unless 
extinguished by the death of the parties; even though the donees be each of 
them an hundred years old.(z)(33) 

This estate is of an amphibious nature, partaking partly of an estate-tail 
and partly of an estate for life. The tenant is, in truth, only tenant for life, 
but with many of the privileges of a tenant in tail; as not to be punishable 
for waste, etc. ;(@)(34) or, he is tenant in tail, with many of the restrictions 


{y) Co. Litt. 2 (a) Co. Litt. 27. 


8, 
z) Litt. 234. Co. Litt. 28. 


(33) Williams on Real Prop. 6 ed. 50. Tiedeman on Real Prop. 2ed. par. 52. 1 Pin- 
grey on Real Prop. 315. 

(34) See post, chapter xviii. of this book, p. 283. All authorities agree that tenant in 
tail after possibility of issue extinct is dispunishable for waste, (Doctor and Student, Dial. 
2,¢.1;) but in Herlakenden’s case, (4 Rep. 63,) C. J. Wray is reported to have said that 
although tenant in tail after possibility, etc., cannot be punished for waste in cutting down 
trees upon the land he holds as such tenant, yet he cannot have the absolute interest in 
the trees, and, if he sells them, cannot retain the price. This dictum is noticed by Mr. 
Hargrave in his 2d note to Co. Litt. 27, b., and is countenanced by another dictum in 
Abraham v. Bubb, 2 Freeman, 53. Mr. Christian, too, in his annotation upon the passage 
of the text, considers it as settled law that, if a tenant in tail after possibility, etc., cuts 
down trees, they do not become his property, but will belong to the party who has the 
first estate of inheritance. In opposition, however, to the doctrine imputed to C. J. Wray 
and the obzter dictum in Abraham v. Bubb, it was distinctly resolved by the whole court 
of King’s Bench (consisting of Coke, Crooke, Doddridge, and Haughton, ) in the case of 
Bowles v. Bertee, 1 Rolle’s Rep. 1848. C., 11 Rep. 84, that a tenant after possibility has 
the whole property in trees which he either causes to be cut down, or which are blown 
down, on the estate. And this seems to be now firmly settled by the case of Williams v. 
Williams. When that case was before lord chancellor Eldon, his lordship (as reported 
in 15 Ves. 427) intimated that he could not imagine how it was doubted that the tenant, 
being dispunishable, had not, as a consequence, the property in the trees; that it was 
singular there should be an argument raised that such a tenant should be restrained from 
committing malicious waste by cutting ornamental timber, (Garth v. Cotton, 1 Dick. 
209,) if it was understood to be the law that he could not commit waste of any kind. 
Attorney-General v. Duke of Marlborough, 3 Mad. 539. However, as all the previous 
cases in which tenant in tail after possibility of issue extinct had been determined to be 
dispunishable of waste were cases in which the tenant had once been tenant in tail with 
the other donee in possession, and in the case of Williams v. Williams the tenant claimed 
in remainder after the death of the joint donee, lord Eldon thought it advisable, before 
he made a final decree, to direct a case to the court of King’s Bench, not describing the 
claimant as tenant in tail after possibility of issue extinct, but stating the limitations of 
the settlement under which the claim was made. The case was accordingly argued at 
law, and a certificate returned that the claimant was tenant in tail after possibility of 
issue extinct; was unimpeachable of waste upon the estate comprised in the settlement; 
and, having cut timber thereon, was entitled to the timber so cut as her own property. 
12 East, 221. 

A tenant for life without impeachment of waste, and a tenant in tail after possibility 
of issue extinct, seem to stand upon precisely the same footing in regard to all questions 
of waste, (Attorney-General v, Duke of Marlborough, 3 Mad. 539;) and a tenant for life 
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of a tenant for life; as to forfeit his estate, if he alienes it in fee-simple:(4) 
whereas stich alienation by tenant in tail, though voidable by the issue, 

is no forfeiture of the estate to the reversioner: who is not concerned 
*126] in interest, *till all possibility of issue be extinct. But, in general, 

the law looks upon this estate as equivalent to an estate for life only; 
and, as such, will permit this tenant to exchange his estate with a tenant for 
life, which exchange can only be made, as we shall see hereafter, of estates. 
that are equal in their nature. 

III. Tenant by the curtesy of England is where a man marries a woman 
seised of an estate of inheritance, that is, of lands and tenements in fee-simple 
or fee-tail, and has by her issue, born alive, which was capable of inheriting 
her estate.(35) In this case, he shall, on the death of his wife, hold the 
lands for his life, as tenant by the curtesy of England. (c)(36) 

This estate, according to Littleton, has its denomination, because it is used 
within the realm of England only; and it is said in the Mirrour(d@) to have 
been introduced by king Henry the First; but it appears also to have been 
the established law of Scotland, wherein it was called curialitas,(e) so that 
probably our word curfesy was understood to signify rather an attendance 
upon the lord’s court or curtis, (that is, being his vassal or tenant,) than to 
denote any peculiar favor belonging to this island.(37) And therefore it is 


b) Co. Litt. 28. (4) C. 1, 2 3. 
c) Litt. 23 35, 52. e) Crag. l. 2, c. 19, 34. 


dispunishable for waste is clearly not compellable to pursue such a course of manage- 
ment of the timber upon the estate as a tenant in fee might think most advantageous. 
Whatever trees are fit for the purpose of timber he maycut down, though they may be 
still in an improving state. Smythe v. Smythe, 2 Swanst. 252. Brydges v. Stevens, 2: 
Swanst. 152n. Coffin v. Coffin, Jacob’s Rep. 72. No tenant for life, however, of any 
description, although not subject to impeachment for waste, must cut down trees planted 
for ornament or shelter to a mansion-house, or saplings not fit to be felled as timber; for 
this would not be a fairly beneficial exercise of the license given to him, but a malicious 
and fraudulent injury to the remainderman. Chamberlayne v. Dammer, 2 Br. 549. 
Cholmeley v. Paxton, 3 Bing, 212. Lord Tamworth v. Lord Ferrers, 6 Ves. 420, In this 
respect, the claim which might perhaps be successfully asserted in a court of law, as to 
the right of felling any timber whatsoever, is controlled in courts of equity, (Marquis of 
Downshire v. Lady Sandys, 6 Ves. 114. Lord Bernard’s case, Prec. in Cha. 455,) and 
that even on the application of a mere tenant for life in remainder. Davies v. Leo, 6 
Ves. 787. And not only wanton malice, but fraud and collusion, by which the legal 
remedies against waste may be evaded, will give to courts of equity a jurisdiction 
over eee cases, often beyond, and even contrary to, the rules of law. Garth wv. Cotton, 
3 Atk. 755. 

A tenant for life without impeachment for waste has no interest in the timber on the 
estate whilst it is standing; norcan he convey any interest in such growing timber to 
another. Cholmeley v. Paxton, 3 Bing. 211. If, in execution of a power, he should sell 
the estate, with the timber growing thereon, he cannot retain for his own absolute use 
that part of the purchase-money which was the consideration for the timber; though 
before he sold the estate he might, it seems, have cut down every sizable tree and put 
the produce into his pocket. Doran v. Wiltshire, 3 Swanst.7o1. And the peculiar privi- 
leges which a tenant for life after possibility of issue extinct is allowed to enjoy, because 
the inheritance was once in him, are personal privileges: if he grants over his estate to 
another, his grantee will be bare tenant for life. 2 Inst. 302. George Ap Rice’s case, 3 
Leon, 241.—CuHItry. 1 Washburn on Real Prop. vol. 1, 5 ed. p. 116. 

(35) Heath v. White, 5 Conn. 236 (1824). 

(36) Tiedeman on Real Prop. 2 ed. par. 101. Washburn on Real Prop. vol. 1, 5 ed. 
p. 170. Williams on Real Prop. 6 ed. p. 227. Pemberton v. Hicks, 1 Binney, 13 Pa. 
ee Breeding v, Davis, 77 Va. 646 (1883). Bradstreet v. Pratt, 17 Wend. 46, N. Y. 
(1837). Thomson v. McAllister, 38 W. Va. 511 (1893). Goddard v. Whitney, 140 Mass. 
Tor (1885). Hunter v. Whitworth, 9 Ala. 966 (1846). Billings v. Baker, 28 Bar. 345, N.Y. 
(1859). Ibid. 348. Pemberton v, Hicks, 1 Binney, 13 Pa.(1808). 1 Pingrey on R. P. 371. 
Bailey Onus Probandi, 67 (1886). Boone Real Prop. 59-60. 1 Pingrey on R. P. 375. 

_ (37) should rather think, with Mr. Wooddesson, that this estate took its name from 
its peculiarity to England, and that it was afterwards introduced into Scotland and 
Ireland. 2 Woodd. 18. Tenant by the curtesy of England perhaps originally signified 
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laid down(/) that by having issue, the husband shall be entitled to do hom 
age to the lord, for the wife’s lands, alone: whereas, before issue had, the ; 
must both have done it. together.(38) It is likewise used in Ireland Be 
virtue of an ordinance of king Henry III.(g) It also appears(/) to have 
obtained in Normandy; and was likewise used among the ancient Almains 
or Germans.(z) And yet it is not generally apprehended to have been a 
consequence of feodal tenure,(%) though I think some substantial feodal 
reasons may be given for its introduction.(39) For if a woman seised of 
lands hath issue by her husband, and dies, the husband is the natural 
guardian of the child, and as such is in reason entitled to *the profits [*12 
of the lands in order to maintain it;(40) for which reason the heir- : 
apparent of a tenant by the curtesy could not be in ward to the lord of 
the fee, during the life of such tenant.(/) As soon therefore as any 
child was born, the father began to have a permanent interest in the lands 
he became one of the pares curtis,(41) did homage to the lord, and was called 
tenant by the curtesy zzztate:(42) and this estate, being once vested in him 
by the birth of the child, was not suffered to determine by the subsequent 
death or coming of age of the infant.(43) 

There are four requisites necessary to make a tenancy by the curtesy; 
marriage, seisin of the wife, issue, and death of the wife.(m)(44) 1. The 
marriage must be canonical and legal. 2. The seisin of the wife must be 
an actual seisin, or possession of the lands; not a bare right to possess, which 


f) Litt. 390. Co, Litt. 30, 67. k) Wright, 294, 
g Pat. 11 H. IIT, m. 30 in 2 Bac. Abr. 659, l) F.N. B. 148. 
h) Grand Coustum. ¢. 119. m) Co. Litt. 30. 


7) Lindenbrog. LL. Alman. t. 92. 


nothing more than tenant by the courts of England, as in Latin he is called tenens per 
legem Anglia. See stat. pro tenentibus per legem Anglia. [Holding through the law 
of England.] App. to Ruff. 29.—CHITTY. 

(38) There are several strong arguments against this theory of the origin of the term 
curtesy. (1) Glanville, whom every one acknowledges as authority on English feudal 
law, says that a woman never does homage at all, but that as soon as an heiress is mar- 
tied, zot when she has issue, her husband is bound todo homage. (2) In Pollock and 
Maitland’s Hist. Eng. Law, vol. ,2 p. 412, it is said, ‘‘ We have never seen in any record 
any suggestions that before issue had been born of the marriage, the husband was not 
entitled and bound to do homage at the lord’s court, nor can we easily imagine that the 
lord went without a suitor where there was a childless marriage.’’ (3) The word curtesy 
is not used to signify a right or duty of going to court. Ibid. supra. 

(39) The English law concerning tenure by the curtesy is much more liberal than that of 
any other country. According to the Norman law the husband loses his estate if he 
marriesagain. Britton, in commenting on the English law, says: ‘‘ The husband holds by 
a specialty, granted as law in England and Ireland.”” The great freedom which he enjoys 
is certainly a peculiar privilege, and one which might well be spoken of as “ the curtesy 
of England.” It is asserted, on somewhat doubtful authority it is true, that this privi- 
lege was first granted to husbands by Henry I., and soon afterward it became the fashion 
to call them tenants by the curtesy of England. 1 Washburn on Real Prop. vol. 1, 5ed. 
p. 170. Foster v. Marshall, 22 N. H. 493 (1851). 

(40) Heath v. White, 5 Conn. 235 (1824). Boykin v. Rain, 28 Ala. 343 (1856). 

(41) [Peers of the court. ] : 

(42) Curtesy initiate has its origin, not simply in the marriage but in the birth of issue. 
The husband may then charge the issue; make a feoffment; hold against the heir of the 
wife, after her death; against the remainderman or reversioner; and, even against the 
king, in the case of attainder. And again, his estate is not terminated by abandoning 
the wife and living with another woman. Wheeler v. Hotchkiss, 10 Conn. 230 (1834). 
Should the wife survive her husband the estate would be the same as before and terminate 
with his life: but should he survive, he would hold it for his own life. Pitt v. Mills, 54 
Mass. 156 (1847). . ; 

(43) Heath v. White, 5 Conn. 236 (1824). Gillespie v. Worford, 2 Coldwell, 641, Tenn. 
(1866). Zz ve Winne, I Lans. 516, N. Y. (1869). Tiedeman on Real Prop. 2 ed. par. 108. 
1 Bright. Husband and Wife, 116. 

(44) Hathon v. Lyon, 2 Mich. 95 (1851). 1 Washburn on Real Prop. vol. 1, 5 ed. 170. 
Re Murray Canal, Lawson v. Powers, 6 Ontario, 685, 691 (1884). 
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is a seisin in law,(49) but an actual possession, which is a seisin indeed.(50) 
And therefore a man shall not be tenant by the curtesy of a remainder or 
reversion.(51) But of some incorporeal hereditaments a man may be tenant 
by the curtesy, though there have been no actual seisin of the wife: as in 
case of an advowson, where the church has not become void in the lifetime 
of the wife: which a man may hold by the curtesy, because it is impossible 
ever to have actual seisin of it, and zmpotentia excusat legem.(m)(52) If 
the wife be an idiot, the husband shall not be tenant by the curtesy of 
her lands; for the king by prerogative is entitled to them, the instant 
she herself has any title: and since she could never be rightfully seised 
of the lands, and the husband’s title depends entirely upon her seisin, 
the husband can have no title as tenant by the curtesy.(0)(53) 3. The 


(n) Co. Litt. 29. (0) Co, Litt. 30. Plowd. 263. 


(49) 2 Saund. 45, n. n. (5.) Courts of equity, however, allow curtesy of ¢rusts and of 
other interests, which, although mere vrighis in daw, are deemed estates in equity. 1 Atk. 
603. I P. Wms. 108. Lord Redesdale, on 2 Sch. & Lef. 388, suggests this reason for the 
distinction between dower and this claim,—viz., that parties had been acting on this 
supposition, that the creation of trust-estates would bar dower, and that it was necessary 
for the security of purchasers, mortgagees, and other persons taking the legal estate, to 
depart in cases of dower from the general principle of courts of equity, which is, in 
acting upon trusts to follow the law, but it was not necessary in cases of tenancy by the 
curtesy, because no such practice had prevailed.—CHITTY. 

Under the common law, entry is not always necessary to an actual seisin or seisin in 
deed; for, if the land be in lease for years, curtesy may be without entry or even receipt 
of rent, the possession of the lessee being the possession of the husband and wife. Co. 
Litt. 20, a.n.3. 3 Atk. 469. But if the lands were not let, and the wife died before 
entry, there could be no curtesy. Co. Litt. 29.—CHITTY. 

(50) 1 Cord. Married Women, 466. Cook v. Hammond, 6 Fed. Cases, 406 (1827). Todd 
v, Oviatt, 58 Conn. 182 (1889). McCulloch v. Valentine, 24 Neb. 221 (1888). Hopper v. 
Demarest,1 Zabriskie, 542, N. J. (1848). Possession by coparceners, amicable to the others, 
is a sufficient seisin in fact to invest and sustain an estate by curtesy in the husbands of 
such others. Cord. on Mar. Women, 2 ed. p. 465. Adair v. Lott, 3 Hill N. Y. 184 (1842). 

(51) A man will not be entitled to tenancy by the curtesy of, nora woman to dower out 
of, a reversion or remainder expectant upon an estate of freehold; but upon a reversion 
expectant upon an estate for years, both these rights (of dower and of curtesy) accrue, 
(Stoughton v. Leigh, 1 Taunt. 410;) for the possession of the tenant for years constitutes 
a legal seisin of the freehold in reversion. De Gray v, Richardson, 3 Atk. 470. Good- 
title v. Newman, 3 Wils. 521.—CHITTY. 

Williams on Real Prop. 6 ed. 228. Washburn on Real Prop. vol. 1, 5 ed. p. 183. 
Watkins v. Thornton, 11 Ohio, 368; Critchfield (1860). Orford v. Benton, 36 N. H. 4o2 
(1858). Malone v. McLaurin, 40 Miss. 163 (1867). 

ee [Want of power excuses the law.] Williams on Real Prop. 6 ed. p. 525. 

53) The words “‘ actwal sezsin or possession of the lands”? are satisfied by the posses- 
sion of a tenant for years; for if the land is demised for a term of years, his possession is 
the possession of the wife, and there may be curtesy, though she dies before entry 
or even receipt of rent. Co. Litt. 29. Harg. n. 162. But if the lands were not let, 
and descended on the wife, who died before entry, there could be no curtesy. Co. 
Litt. 209. 

With respect to the case of the advowson, if the author means, as his words seem to 
import, that a husband shall be tenant by the curtesy of it under the circumstances 
stated, because from the nature of the hereditament it is impossible to have actual 
seisin of it at any time, he seems not to be warranted by the law or his authority. Pre- 
sentation gives seisin of an advowson; and all that lord Coke says is, that he shall be 
tenant, even though there has been no vacancy, because he could by no industry attain 
te ay, other seisin; that is, he could not bring about a vacancy at any time that he 
pleased. 

The position which follows, respecting the husband of an idiot, has been questioned. 
Lord Coke’s argument, as well as that in Plowden, is that the titles of the tenant by 
curtesy and of the king begin at one instant, (the office which finds her an idiot having 
Felation back to her first seisin,) and then that the title of the king shall be preferred. 
Upon this it has been remarked that there is not any such concourse of titles: the hus- 
band’s title not being consummate till the wife’s death, when the king’s title determines. 
Co. Litt. 30. Harg. n. 175. The argument in the text, that an idiot can never be right- 
fully seised of lands, is directly at variance with that just stated, which assumes the 
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issue must be born alive.(54) Some have had a notion that it must be 
heard to cry; but that is a mistake. Crying indeed is the strongest 
evidence of its being born alive; but it is not the only evidence.(f) The 
issue also must be born during the life of the mother, for if the mother 
dies in labor, and the Cesarean operation is performed, the hus- 

band in this case shall not be tenant by the *curtesy; because, at [*128 
the instant of the mother’s death, he was clearly not entitled, as 

having had no issue born, but the land descended to the child while he was 
yet in his mother’s womb; and the estate, being once so vested, shall not 
afterwards be taken from him.(g)(55) In gavelkind lands, a husband may 
be tenant by the curtesy, without having any issue.(7) But in general 
there must be issue born: and such issue as is also capable of inheriting the 


p) Dyer, 25. 1 Rep. 84. (r) Ibid. 30, 
q) Co. Litt. 29. 


seisin of the idiot. Lord Coke reckons idiots among those who have power to purchase 
and retain lands or tenements, (Co. Litt. 3, b.,) or to be grantees of a copyhold estate. 
Co. Cop. s.35. Indeed, the old writ de idiota inguirendo et examinando proceeded upon 
the same assumption, and the king took the custody of the lands as of lands of which 
the idiot had been seised. F.N. B. 232. 

But the same conclusion may be rested upon the principle that there can have been 
no valid marriage with an idiot—a principle which it is the more remarkable that the 
author should have overlooked here, as only three pages later he makes use of it to 
exclude the wife of an idiot from dower. 

In vol. I, p. 302, an idiot is defined to be one who hath had no understanding from his 
nativity. If that definition be correct, there can be no question but that such a person 
could never contract a valid marriage. But I imagine that a person born sane might, 
from external injury, or internal disease gradually aggravated, be reduced to idiotcy, as 
opposed to lunacy or madness, if such a case would come within the legal notion of 
idiocy; still, a marriage contracted while the person was sane, and seisin then had, with 
issue, ought on principle to entitle the husband to curtesy; because in such a case no 
one of the principles of exclusion would apply: the husband’s title would be prior to the 
king’s, there would have been sufficient seisin, and the marriage would not have been 
invalid. —COoLERIDGE. Lari’, ; 

In Connecticut, Pennsylvania, and some other States, actual seisin is not necessary in 
any case to entitle the husband to curtesy. It is sufficient that the wife had title and a 
potential seisin or right of seisin; that is, the right to demand and recover the immediate 
possession thereof. Bush v. Bradley, 4 Day, 298. Kline uv. Beebe, 6 Conn. 494. Stool- 
fors v. Jenkins, 8S. & R.175. Day v. Cochran, 24 Miss. 261. The rule requiring that 
the wife should have actual seisin is not applied in this country to wild and uncultivated 
lands. When she is owner of such lands, she is deemed in possession, so as to entitle 
her husband to become tenant by the curtesy, though there has been no actual possession 
‘by either of them during the coverture, (Jackson wv. Sellick, 8 Johns. 262. Davis v. 
Mason, 1 Peters, S. C. 506. Guion v. Anderson, 8 Humph. 298. Wells v. Thompson, 
13 Ala. 793,) except in Kentucky. Neely v. Butler, 10 B. Mon. 48. And it seems that 
the rule requiring actual seisin applies only to cases in which the seisin is not complete 
until entry is made; as when the estate descends or is devised to the wife, and not when 
it is acquired by deed, and is transferred into possession by the statute of uses. Jackson 
v. Johnson, 5 Cowen, 74. It is not necessary that there should be seisin and issue at the 
‘same time; and therefore, if the wife become seised of Jands during the coverture, and 
then be disseised and then have issue, the husband shall be tenant by the curtesy of those 
lands. So if the wife become seised after issue born, though the issue die before her 
'seisin. Jackson v. Johnson, 5 Cowen, 74. A mere naked seisin by the wife as trustee 
will not suffice to make the husband tenant by the curtesy, though she has the beneficial 
interest in the reversion. Therefore, where a woman held a ground-rent in fee in trust 
for another during his life, and she afterwards married and died, and then the cestuy que 
trust died, the husband was held not to be entitled to the rent as such tenant. Chew a 
Southwark, 5 Rawle, 160. A husband is not entitled to an estate by the curtesy out o 
land devised to a trustee for the sole and separate use of the wife in fee-simple. Cochran 
v. O’Hern, 4 W. & S. 95. Stokes v. McKibbin, 1 Harris, 267. A husband who has pare 
‘veyed land to another in trust for his wife is not entitled on her death to a tenancy by 
the curtesy in the trust-estate. Rigler v. Cloud, 2 Harris, 361.—SHARSWOOD. A ' 

(54) 1 Cord. Married Women, 466 (2 ed. 1885). 2 Cord. Married Women, 565 (2 ed. 
1885). 

a In re Winne, 1 Lans. 513, N. Y. (1869). 2 Cord. on Mar. Women, 2 ed. 565. 
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mother’s estate.(s) ‘Therefore if a woman be tenant in tail male, and hath 
only a daughter born, the husband is not thereby entitled to be tenant by 
the curtesy; because stich issue female can never inherit the estate in tail 
male.(4) And this seems to be the principal reason, why the husband cannot 
be tenant by the curtesy of any lands of which the wife was not actually 
seised: because, in order to entitle himself to such estate, he must have begot- 
ten issue that may be heir to the wife:(56) but no one, by the standing rule 
of law, can be heir to the ancestor of any land, whereof the ancestor was 
not actually seised; and therefore as the husband hath never begotten any 
issue that can be heir to those lands,(57) he shall not be tenant of them by 
the curtesy.(z)(58) And hence we may observe, with how much nicety and 
consideration the old rules of law were framed; and how closely they are 
connected and interwoven together, supporting, illustrating, and demonstrat- 
ing one another. ‘The time when the issue was born is immaterial, provided 
it was during the coverture; for, whether it were before or after the wife’s seisin 
of the lands, whether it be living or dead at the time of the seisin, or at the 
time of the wife’s decease, the husband shall be tenant by the curtesy.(w)(59) 
The husband by the birth of the child becomes (as was before observed) 
tenant by the curtesy zztiate,(x) and may do many acts to charge the lands, 
but his estate is not consummate till the death of the wife: which is the fourth 

and last requisite to make a complete tenant by the curtesy.(_v)(60) 
*129| *IV. Tenant in dower is where the husband of a woman is seised 

of an estate of inheritance, and dies:(61) in this case, the wife shall 
have the third(62) part of all the lands and tenements whereof he was seised 

(3) Litt. 2 56. fs Ibid. 29. 


t) Co. Litt. 29. Ibid. 30. 


(u) Co. Litt. 40. y) Ibid. 


(56) This position of Blackstone’s, that the rule as to seisin in curtesy probably arose 
from the rule as to inheritance, is opposed by some authorities. Williams, in his work 
on Real Prop. 4 ed. App’x E, star pages 491, 502, has an exhaustive discussion of this. 
subject, and concludes ‘‘that the reason why an actual sézs7z was required to entitle the 
husband to curtesy was that his wife might not suffer by his neglect to take possession 
of the lands, and in order to induce him to do so the law allowed him curtesy of all lands 
of which an actual seisin had been obtained, but refused him curtesy of such lands as he 
Sats A no pains to obtain possession of. 

(57 is is not stated with our author’s usual precision. The issue, in t 
eee be ee to a ees eu he nae not eee as heir to his mother, hae ae pee 

o his ancestor, who was last actually seised. See post, i 
sae see also 1 Inst. 11, fetme piu an 

(58) Williams on’ Real Prop. 6 ed. App’x E, 519. Watkins v. i 
Critchfield, 369 (1860). Goodeye’s Mod. Lay IRS a Gy Gh) aeB beg ee” 

(59) Washburn on Real Prop. § ed. vol. 1, p. 186. Heath v. White, 5 Conn. 236 (1824) 

(60) It may be necessary to observe, if the child which the husband has by his wife be 
capable, and have a mere possibility of inheriting, the husband shall be tenant by the 
cuttesy. Thus, suppose a woman seised in fee of lands marry and have a son, after 
which the husband dies, and she marries again and has a child by the second husband 
here the husband shall be tenant by the curtesy, although there is but a mere possibility 
that the child which the wife had by her second husband should ever inherit the estate 
the child by her first husband being alive. Prest. Est. 516.—ARCHBOLD 

_ The Real Property Commissioners, in their first Report, proposed to make some altera- 
tions in the law of curtesy, the principal of which were to abolish the rule that the issue 
must be born alive, and to restrict the estate to an undivided moiety of the lands; and 
ne eee Ss ay peek ee 1831, to carry these recommendations into effect 

‘ , suffered to drop; an i ig 
subject mee Ae aad a a therefore be considered that the law on this 

In re Winne, I Lans. 513, N. Y. (1869). 

‘ahiene abe Crladwell, roe op ( ee CHR eel PSOP se Minar: 
I apman v. roder, to Ga. 328 (1851). Claiborne v. Henderso 
Mun. (Va.) (1809). Tatro v. Tatro, 18 Neb. 398 (1885). Boone Real Prepea 65 88 
Pingrey on R. P. 393. 1 Cord. Married Women, 502, 503. Bie 
(62) But of gavelkind lands a woman is endowed of a moiety while she remains chaste: 
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at any time during the coverture, to h 
ath Hee old to herself for the term of her 

Dower is called in Latin by the foreign jurists doartum 
and our English writers dos: which aoae the Romans Genes ai eee 
portion, which the wife brought to her husband; but with us is applied to 
signify this kind of estate, to which the civil law, in its original state, had 
nothing that bore a resemblance:(64) nor indeed is there any thing in general 
more different than the regulations of landed property according to the 
English and Roman laws. Dower out of the lands seems also to have been 
unknown in the early part of our Saxon constitution; for in the laws of king 
Edmond, (a) the wife is directed to be supported wholly out of the personal 
estate. (65) _ Afterwards, as may be seen in gavelkind tenure, the widow 
became entitled to a conditional estate in one half of the lands; witha proviso 
that she remained chaste and unmarried;(4) as is usual in copyhold dowers 
or free bench.(66) Yet some(c) have ascribed the introduction of dower to 
the Normans, as a branch of ¢hezr local tenures; though we cannot expect 
any feodal reason for its invention, since it was not a part of the pure 
primitive, simple law of feuds, but was first of all introduced into that 
system (wherein it was called ¢vzens tertia(d) and dotalitium) by the emperor 
Frederick the Second;(e) who was contemporary with our king Henry III. 
It is possible, therefore, that it might be with us the relic of a Danish 
custom: since, according to the historians of that country, dower was intro- 
duced into Denmark by Swein, the father of our Canute the Great, 
out of gratitude to the Danish ladies, who sold all their *jewels to [*130 
ransom him when taken prisoner by the Vandals.(7/)(67) However 
this be, the reason which our law gives for adopting it, is a very plain and 
sensible one; for the sustenance of the wife, and the nurture and education of 
the younger children. ( g) (68) 

In treating of this estate, let us, first, consider who may be endowed; 

fo A aa 


3 Somner. Gavelk. 51. Co. Litt. 33. Bro. Dower, 70. ) Mod. Un. Hist. xxxii. 91. 
c) Wright, 192. g) Bract. 7. 2, c. 39. Co. Litt. 30. 


and unmarried. Co. Litt. 33, b. Rob. Gavelk. 159. And of borough-English lands the 
widow is entitled for her dower to the whole of her husband’s lands held by that tenure. 
But of copyhold lands a woman is endowed only of such lands whereof her husband was 
seised at the time of his death. Cowp. 481. And her title to dower and free-bench is 
governed by the custom: according to its authority she may take a moiety, or three 
parts, or the whole, or even less than a third; but it must be found precisely as it is 
pleaded. Boraston v. Hay, Cro, Eliz. 15.—CHITTY. 

(63) Walker v. Doane, 131 Ill. 41 (1889). Walker v. Rand, 31 Ill. App. 636 (1888). Es- 
tate of Davis, 36 Iowa, 31 (1874). Butler v. Fitzgerald, 43 Neb. 196 (Campbell, 1895). 
Washburn on Real Prop. vol. 1,5 ed. p. 225. Wait v. Wait, 4 Barb. 211 N. Y. (1848). 
Combs v. Young, 4 Yerger (Tenn.) 225 (1833). M’Mahan v. Kimball, 3 Blackf. (Ind.). 
(1832). Sisk v. Smith, 1 Ill. 506 (1846). 1 Bright, H. and W. 321. 

64) Washburn on Real Prop. vol. 1, 5, ed. p. 193. 

{63} Wait v. Wait, 4 Barb. 202 N. Y. (1848). ; . f 

(66) The distinction between /ree-bench and dower is, that free-bench is a widow’s 
estate in such lands as her husband dies seised of; whereas dower is the estate of the 
widow in all lands of which the husband was seised during the coverture. Sisk v. Smith, 
I Ill. 507 (1846). Godwin v. Winsmore, 2 Atk. 525; see also Carth. 275. 2 Ves. 633, 
638. Cowp. 481; and Gilb, Ten., ed Watkins, n. 164. The custom of Sree-bench prevails 
in the manors of East and West Enborne, and Chadleworth, in the county of Berks; at 
Torr, in Devonshire; Kilmersdon, in Somersetshire; and other places in the west of 
England.—CHITTy. ‘ 

(é7) Washburn on Real Prop. vol. 1, 5, ed. 5 193. Dunseth v. Bank, 6 Ohio, 78 
Hammond (1833). 

(68) aay eve 4 Barb. 202 N. Y. (1848). Sutherland v. Sutherland, 69 Ill. 485 
(1873). Combs v. Young, 4 Yerger Cie 226 (1833). Sisk v. Smith, 1 Gillman, Ill. 
510 (1846). Noel v. Ewing, 9 Ind. 4o (1857). Seager’s Estate, 92 Mich. 196 (1892). 


sgt 


130-131 OF THE RIGHTS [Boox II 


secondly, of what she may be endowed; thirdly, the manner how she shall 
be endowed; and fourthly, how dower may be Jarred or prevented. 

1. Who may be endowed. She must be the actual wife(69) of the party 
at the time of his decease.(70) If she be divorced a winculo matrimonit, (71) 
she shall not be endowed;(72) for «bz nullum matrimonium, ibi nulla 
dos.(h) (73) But a divorce a mensa et thoro(74) only doth not destroy the 
dower;(z) no, not even for adultery itself by the common law.(#)(75) Yet 
now by statute West. 2.(7) if a woman voluntarily leaves (which the law 
calls eloping from) her husband, and lives with an adulterer, she shall lose 
her dower, unless her husband be voluntarily reconciled to her.(76) It was 
formerly held, that the wife of an idiot might be endowed, though the 
husband of an idiot could not be tenant by the curtesy;(vz) but as it seems to 
be at present agreed, upon principles of sound sense and reason, that an idiot 
cannot marry, being incapable of consenting to any contract, this doctrine 
cannot now take place.(77) By the ancient law, the wife of a person 
attainted of treason or felony could not be endowed; to the intent, says Staun- 
forde,(7) that if the love of a man’s own life cannot restrain him from such 
atrocious acts, the love of his wife and children may; though Britton(o) gives 
it another turn: viz., that it is presumed the wife was privy to her husband’s 

crime. However, the statute 1 Edw. VI. c. 12 abated the rigor of 
*k131] the common law in this particular, and allowed *the wife her dower. 
But a subsequent statute() revived this severity against the widows 
of traitors, who are now barred of their dower;(78) (except in the case of 


h) Bract. 7. 2, c. 39, 2 4. 7) 13 Edw. I. ec. 34. 
4) Co. Litt. 32. m) Co. Litt. 31. 
k) Yet, among the ancient Goths, an adulteress n) B.C. be 3; Ce. 8. 
was punished by the loss of her dotalitti et trientis ex o) C. 110. 
bonis mobilibis viri. Stiernh. 7. 3,¢e.2. [Of her dower p) 5 & 6 Edw. VI. ¢. 11. 


and thirds from the movable goods of her husband. ] 


(69) The lawfulness, and even the fact, of a marriage, it has been said, can be estab- 
lished in no other way but by the bishop’s certificate. Robins v. Crutchley, 2 Wils. 125. 
But when the marriage has not been had within any of our bishop’s dioceses, or where, 
from any particular circumstances, the question seems not proper to be tried by the 
bishop’s certificate, there, in the language of chief-justice Eyre, ‘‘the common law, out 
of its own inexhaustible fountain of justice, must derive another mode of trial; and that 
mode is the trial by the country.’’ Ilderton v. Iiderton, 2 H. Bla. 156. The same doc- 
trine, founded on obyious good sense, had been previously laid down in the case of The 
Protector v. Ashfield, Hardr. 62.—CuHITTrvy. 

(70) Littlefield v. Paul, 69 Me. 533, Hastings (1879). Whitsell v. Mills, 6 Ind. 231 (1855). 
eg e Wait, 4 Com. 97, N. Y. (1850). Reynolds v. Reynolds, 24 Wendell, 196 N. VY. 

1840). 

(71) [From the bonds of marriage]. 

(72) This rule may be abrogated by the statutes of the different states, in the case of 
‘wives innocently divorced. ‘Tiedeman on Real Prop. 2 ed. par. 128. Washburn on Real 
Prop. vol. 1, 5 ed. p. 254. The term a vinculo matrimonii is to be understood as relat- 
ing to such a divorce only as makes the marriage void from the very beginning, thus 
bastardizing the issue. Shelford on Mar. and Div. 706. Coke, as cited in Wait v. Wait, 
4 Barb. 209, N. Y. (1848), says, however, ‘‘ the marriage must continue until the death of 
the husband,”’ thus precluding the possibility of a divorce of any kind. ‘‘If the divorce 
dissolve the marriage the rights dependent on that relation cease.’? Wait v, Wait, 4 
‘Com. 97 N. Y. (1850). ' 
= (73) [Where there is no marriage there is no dower due.] 1 Barb. Rights of Pers. and 

rop. 410, 

(74) [From bed and board. ] 
wie? Gece on Real Prop. 2 ed. par. 125. Reynolds v, Reynolds, 24 Wendell, 194, 

2 Xe (1340). 

_ (76) And in a case where John de Camoys had assigned his wife, by deed, to Sir Wil- 
liam Paynel, knight, which lord Coke calls concessio mirabilis et inaudita, [A wonderful 
and unheard-of concession, ] it was decided in parliament, a few years after the statute 
was enacted, notwithstanding the purgation of the adultery in the spiritual court, that 
the wife was not entitled to dower. 2 Inst. 435. This is an indictable offence, being 
a great public misdemeanor.—Currty. Cogswell v. Tibbetts, 3 N. H. 42 (1824). 

77) Washburn on Real Prop. vol. 1, 5 ed. p. 222. 
(78) Magee v. Young, 4o Miss. 171 (1867). Washburn on Real Prop. vol. 1, 5 ed. p. 252, 
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certain modern treasons relating to the coin,)(g) but not the widows of 
felons. An alien also cannot be endowed,(79) unless she be queen-consort: 
for no alien is capable of holding lands. (7)(80) ‘The wife must be above 
nine years old at her husband’s death, otherwise she shall not be endowed:(s). 
though in Bracton’s time the age was indefinite, and dower was then only 
due ‘‘ sz wxor possit dotem promereri, et virum sustinere,’’(t)(81) 

2. Weare next to inquire, of what a wife may be endowed. And she is 
now by law entitled to be endowed of all lands and tenements, of which her 
husband was seised in fee-simple or fee-tail, at any time during the cover- 
ture; and of which any issue, which she might have had, might by possibility 
have been heir.(~)(82) Therefore, if a man seised in fee-simple hath a son 
by his first wife, and after marries a second wife, she shall be endowed of his 
lands; for her issue might by possibility have been heir, on the death of the 
son by the former wife. But if there be a donee in special tail who holds 
lands to him and the heirs of his body begotten on Jane his wife; though 
Jane may be endowed of these lands, yet if Jane dies, and he marries a 
second wife, that second wife shall never be endowed of the lands entailed; 


(q) Stat. 5 Eliz.c.11. 18 Eliz.c.1. 8 &9W. IU. (s) Litt. 2 36. 
c. 26. 15 & 16 Geo. IT. c. 28. (t) L. 2, ¢. 9, 33. 
(r) Co. Litt. 31. (w) Litt. 2 36. 


(79) This is no longer the law, Seestatute 7 and 8 Vict.c. 66. Menvil’s case, 13 Rep. 
23.—CHITTY. 

(80) Washburn on Real Prop. vol. 1, 5 ed. p. 252. Burton v. Burton, 1 Abbott, 272 N. 
Y. App. (1864). Sutliff v. Forgey, 1 Cowen 95, N. Y. (1873). While the widow does not 
technically hold a tenure for life, it is such within the purview and meaning of the Con- 
stitution, (art. 10, par. 5). She really enjoys the estate more than her deceased husband 
could have done, for the rents and profits cannot be subjected to the payment of his 
debts as would be the case if he were living. Tuckerv. Tucker, 108 N. C. 237 (1891). 
Verree v. Verree, 2 Brevard, S. C. Law. 213 (1807). Bailey, Onus Probandi, 103, 104 
(1886). Brantley, Personal Property, 7. 

(81) [“‘If the wife be entitled to dower and be marriageable.’’] _ ae 

(3) The word ‘‘sole ”’ should be inserted before ‘‘seised”’ in this description, because, 
if the husband is seized jointly with another person, that other person’s interest, being 
derived from the original grant to the husband and herself, is prior to the wife’s claim: 
and therefore she shall not be endowed. Litt. s. 45. Co. Litt. 37. The principle of this 
rule is founded on the nature of the interest of joint-tenants, (see post, 182,) from which 
survivorship is a necessary consequence, and not an arbitrary rule of law. During the. 
life of the husband, his joint-tenant’s interest pervaded the whole of the land: now, the 
tenant in dower would come in as tenant in common, and be entitled to hold the third. 
of one moiety by a distinct title. The survivor’s interest would therefore be changed; 
he would be obliged to recede entirely from that third in which before he had a joint- 
interest, and he would be put to this change by one whose title was posterior to his own. 
The maxim of law is that us accrescendi prefertur oneribus [The right of survivorship: 
is preferred to all burdens].—COLERIDGE. : : ‘ 

Yet it would not be accurate to say ‘‘sole seised;’’ for a tenant in common is not sole 
seised: yet his wife shall be endowed. We cannot expect the statement of a general rule 
always to express all the exceptional or anomalous cases which may exist. In truth, 
however, joint-tenants make together but one tenant: for this reason, the survivor may 
plead the feoffment by which the joint-tenancy was created as made to ‘himself alone, 
without naming his companion. Co. Litt. 185,a.—SHARSWOOD. — é 

But although at the death of her husband she has a right to the third part of his estates. 
in dower, yet she is not entitled to emblements. Dy. 316. If the 4ezy improve the land 
by building, etc., or impair the value of it, before assignment, she shall be endowed 
according to the value at the time of the-assignment. Co. Litt. 32, a. Sed secus if 
feofice improve the land, as in this case she shall be endowed, not according to the value: 
at the time of the assignment, but pene to the value at the time of the feoffment. 

H. 3. Dower, 192. 31 EH. i. WVouch. 288.—ARCHBOLD. 
ect ey is the Site entitled to her dower on the death of her husband, but she may 
claim her distributive share of his personal estate, in case he dies intestate. Taylor v. 
Taylor, 93 N. C. 421 (1885). Washburn on Real Prop. vol. 1, 5 ed. p. 202. gnyeers 
on Real Prop. 2 ed. par. 116, Wait v. Wait, 4 Barb. 214 (1848). Matlock v. Matlock, 
5 Ind. 405 (1854). Reed v. Kennedy, 2 Strobhart, 70 N. C. Law (1847). Wait v. 
Wait, 4 Barb. 201 N. Y. (1848). Stedman and G. z. Fortune, 5 Conn. 464 Day, 25.. 


I Bright. H. and W. 329. 
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for no issue that she could have, could by any possibility inherit them. (v)(83) 
A seisin in law of the husband will be as effectual as a seisin in deed, in order 
to render the wife dowable;(84) for it is not in the wife’s power to bring the 
husband’s title to an actual seisin, as it is in the husband’s power to do with 
regard to the wife’s lands: which is one reason why he shall not be tenant by 
the curtesy but of such lands whereof the wife, or he himself in her right, 

was actually seised in deed.(w)(85)(86) The seisin of the husband, 
*132] for a ¢ransitory instant *only, when the same act which gives him the 

estate conveys it also out of him again, (as where, by a fine, land is 
granted to a man, and he immediately renders it back by the same fine, ) 
such a seisin will not entitle the wife to dower:(x) for the land was merely 
in transitu, and never rested in the husband, the grant and render being one 
continued act.(87) But, if the land abides in him for the interval of but a 
single moment, it seems that the wife shall be endowed thereof.(_v)(88) And, 


v) Litt. 2 53. in one cart, but the son was supposed to have sur- 
w) Co. Litt. 31. vived the father, by appearing to struggle longest ; 
zx) Cro. Jac. 615. 2 Rep. 67._ Co. Litt. 31. whereby he became seised of an estate in fee by sur- 
4 This doctrine was extended very far by a jury vivorship, in consequence of which seisin his widow 


in Wales, where the father and son were both hanged had a verdict for her dower. Cro. Eliz. 503. 


(83) Washburn on Real Prop. vol. 1, 5 ed. p. 204. 

(84) Tiedeman on Real Prop. 2 ed. par. 121. Washburn on Real Prop. vol. 1, 5 ed. 
p. 225. Day v. Solomon, 40 Ga. 34, Hammond, (1869). ; : 

(85) This rule, requiring actual seisin on the part of the wife has not been strictly 
upheld in the United States. A right of entry or a constructive seisin has been held to 
be sufficient where there was no adverse possession, in which case the common law rule 
prevails. In commenting on this point Chan. Kent says, 4 Com. 30, 5 ed., ‘‘ This rule 
has been carried still further in this country, and in one state where the title by curtesy 
is in other respects as in England, it is decided that it is sufficient for the claim of 
curtesy, that the wife had title to the land, though she was not actually seised nor deemed 
to be so. In Connecticut ownership without seisin is sufficient to govern the descent or 
‘devise of real estate,’’ citing Bush wv. Bradley, 4 Day, 298, Conn., and Kline v. Beebee, 6 
Conn. 494, in which latter case it is said, ‘‘In this state the husband may be tenant by 
the curtesy of land of which his wife had title, but of which she was not actually seised 
during the coverture.”’ Judge Dutton, however, on p. 52 of his digest, after quoting the 
above from Kline v. Beebee, adds, ‘‘Although a sezsin in law of the wife during coverture 
is requisite.’’ This interpretation is adopted by the court in Todd v. Oviatt, 58 Conn. 160, 
and sezsin in law defined as ‘‘a right to immediate possession.’? (2 Bouv. Law Dic. 509.) 
This opinion was dissented from by Judges Pardee and Carpenter, who held to the strict 
interpretation of the words of Kent, cited supra: Real Prop. Trials; Malone, 640. 

(86) Williams on Real Prop. 6 ed. 229. Todd v. Oviatt, 58 Conn. 185 (1889). 

(87) Verree v. Verree, 2 Brevard, 213, S. C. Law (1807). M’Mahan v. Kimball, 3 Bl’d, 8 
Ind. (1832). Washburn on Real Prop., vol. 1, 5 ed. p. 232. Tiedeman on Real Prop. 2 
ed. par. 124. 91 Mass. 26, Allen (1864) Hazelton v. Lesure. A mortgage given simul- 
taneously with a grant will not cover the grant, covering only what the mortgagor pos- 
sessed before. Brown v. Phillips, 40 Mich. 270 (1879). Potts v. Meyers, 14 Upp. Can., 2 
Q. B. Rep. 499, 509 (1857). 1 Lomax Dig. 79. 

(88) The student may reasonably be puzzled to distinguish between the “ transitory 
instant” of one example and the “single moment” of the other. In fact, the space of 
time is no essential ingredient in the case: it is the zz¢erest ot the husband. In the first 
example, the cognisee of the fine takes absolutely no interest at all by the grant: he is, 
to use the expression of the text, (p. 364,) a mere instrument or conduit-pipe to carry an 
estate to the cognisor, or, it may be, to a stranger; he is simply to perform a contract 
made by himself with the cognisor, or between the cognisor and a stranger Upon this 
ground it is, I conceive, that the wife would not be dowable. In the second example, 
the land is sup peoed to be abiding in the husband as his own.—CoLERIDGE. 

See Ballard v. Bowers, Io N. Hamp. 500. Stanwood v. Dunning, 2 Shep. 290. Ran- 
dolph v. Doss, 3 Howard (Miss.) 205. 

In the United States, the rule generally adopted is that a wife is dowable of an equity 
of redemption, and, indeed, of a trust-estate generally. The anomalous distinction of 
the English courts between dower and curtesy in this respect has been repudiated. Shoe- 
maker v, Walker, 2S. & R. 554. Coles v. Coles, 15 Johns. 319. Fish v. Fish, r Conn. 
559: M’Mahan v. Kimball, 2 Blackf.1. Reed v. Morrison, 128. &R.18. Lewis v. 
James, 8 Humph. 537. The truth is that the doctrine of seisin is little known here, 
because it is inconsistent with the genius and spirit of our laws, which give a free scope 
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in short, a widow may be endowed of all her husband’ 
and hereditaments, corporeal or incorporeal,(89) under ae er eA ene 
mentioned; unless there be some special reason to the contrary.(90) Thus a 
woman shall not be endowed of a castle built for defence of the realm:(z) nor 
of a common without stint; for, as the heir would then have one portion of 
this common, and the widow another, and both without stint. the common 
would be doubly stocked.(2) Copyhold estates are also not liable to dower 
being only estates at the lord’s will; unless by the special custom of the 
manor, in which case it is usually called the widow’s free bench.(4) But 
where dower is allowable, it matters not though the husband aliene the lands 
during the coverture; for he alienes them liable to dower. (c)(91) 

3. Next, as to the manner in which a woman is to be endowed. ‘There 
are now subsisting four species of dower;(g2) the fifth, mentioned by Little- 


z) Co, Litt. 31. 3 Lev. 401. b) 4k 
{, Co. Litt. 32. 1Jon. 315. {3 Go. itt, 82, 


to the alienation and transfer of property, untrammelled with the feudal doctrine of 
investiture and its concomitants; and with us seisin is, for many substantial purposes, the 
beneficial interest and right of ownership. Where the husband’s fee, however, is deter- 
mined by recovery, condition, or collateral limitation, the wife’s dower determines with 
it. The case of a tenant in tail—in which the wife is endowed notwithstanding the 
estate-tail is determined by the death of the tenant in tail without issue—is an exception 
arising from an equitable construction of the statute de donts; and the cases of dower of 
estates determinable by executory devise and springing use owe their existence to the 
circumstance that these limitations are not governed by common-law principles. Preston 
on Abst., 3 vol. p. 372. Before the statute of wills there was no executory devise, and 
before the statute of uses there was no springing use. Like estates-tail, which "were 
created by the statute de donzs, and of which there is constantly dower, though tenant in 
tail claims per formam dont, it was the benign temper of the judges who moulded the 
limitations of the estate introduced by them, whether original or derivative, so as to relax 
the severer principles of the common law; and, among other things, to preserve curtesy 
and dower from being barred by determinations of the original estate, which could not 
be prevented. Gibson, C. J., in Evans v. Evans, 9 Barr, 190. Where the grantor of an 
estate on a condition enters for conditions broken, the dower of the wife of the grantee 
falls with the estate of the husband. Beardslee v. Beardslee,5 Barb.(N.Y.) 324.—SHARS- 
‘WOOD. 

Dunlap v. Wright, 11 Texas, 603, Hartly (1854). Reed v. Morrison, 12 Serg. & Rawl. 
21 Pa, (1824). Kerr v. Gilmore, 6 Watts, 417 Pa. (1838.) Washburn on Real Prop. 5 ed. 
vol. I, p. 229. Tiedeman on Real Prop. par. 123, 2ed. Real Prop. Statutes; Leith, vol. 
I, 219; 

(89) Our author, we may be sure, did not mean to intimate that a widow was entitled 
‘to dower out of a// her husband’s incorporeal hereditaments, of what nature soever, but 
only out of such incorporeal hereditaments as savor of the realty. Buckeridge v, Ingram, 
2 Ves. Jr. 664.—CHITTY. 

(90) Washburn on Real Prop. vol. 1, 5 ed. p. 219. Tiedeman on Real Prop. 2 ed. par. 116. 

(gt) If a man has made an exchange of lands, his widow must not be endowed both 
-out of the lands given in exchange and also of those taken in exchange, though the hus- 
band was seised of both during the coverture. The widow, however, may make her 
election out of which of the two estates she will take her dower. Co. Litt. 31, b.— 
CHET. 

It is now provided in England, by the statute 3 & 4W.IV.c. 105, that whena husband 
shall die beneficially entitled to any land for an interest which shall not entitle his widow 
to dower out of the same at law, and such interest, whether wholly equitable or partly 
legal and partly equitable, shall be an estate of inheritance in possession or equal to an 
estate ot inheritance in possession, (other than an estate in j oint-tenancy, ) then his widow 
‘shall be entitled to dower out of the same land; and that when a husband shall have been 
entitled to a right of entry or action in any land, and his widow would be entitled to 
dower out of the same if he had recovered possession thereof, she shall be entitled to 
dower out of the same, although her husband shall not have recovered possession thereof, 
provided that such dower be sued for or obtained within the period during which such 
right of entry or action might be enforced; also that widows shall not be entitled to dower 
out of any land which shall have been absolutely disposed of by their husbands in their 
lifetime or by their wills—Srewart. Combs v. Young, 4 Yerger (Tenn. ) 226 (1833). 

(92) Lomax Digest, p. 74. 
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ton,(d) de la plus belle,(93) having been abolished together with the military 
tenures, of which it was a consequence.(94) 1. Dower by the common law, 
or that which is before described. 2. Dower by particular custom,;(e) as that. 
the wife should have half the husband’s lands, or.in some places the whole, 

and in some only a quarter.(95) 3. Dower ad ostium ecclesie:(f )(96) 
*133] which is where tenant in fee-*simple of full age, openly at the church 

door, where all marriages were formerly celebrated, after affance 
made and (Sir Edward Coke, in his translation of Littleton, adds) troth 
plighted between them, doth endow the wife with the whole, or such quan- 
tity as he shall please, of his lands,(97) at the same time specifying and 
ascertaining the same; on which the wife, after her husband’s death, may 
enter without further ceremony. 4. Dower ex assensu patris,;( g)(98) which is. 
only a species of dower ad ostium ecclesie, made when the husband’s father 
is alive, and the son by his consent, expressly given, endows his wife with 
parcel of his father’s lands. In either of these cases, they must (to prevent 
frauds) be made(h) zz facie ecclesie et ad ostium ecclesie; non enim valent 
facta in lecto mortali, nec in camera, aut alibi ubi clandestina fuerint con- 
Jugia (99). 

It is curious to observe the several revolutions which the doctrine of dower 
has undergone, since its introduction into England. It seems first to have 
been of the nature of the dower in gavelkind, before mentioned; viz., a 
nioiety of the husband’s lands, but forfeitable by incontinency or a second 
marriage. By the famous charter of Henry I., this condition of widowhood 
and chastity was only required in case the husband left any issue;(z) and 
afterwards we hear no more of it. Under Henry the Second, according to: 
Glanvil, (£) the dower ad ostium eccleste was the most usual species of dower; 
and here, as well as in Normandy,(/) it was binding upon the wife, if by 
her consented to at the time of marriage’ Neither, in those days of feodal 
tigor, was the husband allowed to endow her ad ostium ecclesie with more: 
than the third part of the lands whereof he then was seised, though he 
might endow her with less; lest by such liberal endowments the lord should 


d) Thid. 22 48, 49. legitime servaverit. f the wife survive her husband 
e) Litt. 2 37. and there be no children she shall have her dower: 
J) Ibid. 2 39. —but if there be children she shall have her dower 
4 Ibid. 2 40. only so long as she lives chastely.] Cart. Hen. I. A.D... 
h) Bracton, J. 2, ¢. 39, 24. 1001. Introd. to great charter, edit. Oxon. page iv. 
z) St mortuo viro uxor ejus remanserit, et sine liberis k) L. 6, c. 1 and 2. 

Juerit, dotem swam habebit ;—si vero uxor cum liberis l) Gr. Coustum. e. 101. 


remanserit, dotem quidem habebit, dum corpus swum 


(93) [Of the fairest, 7. ¢., from the best part of the husband’s estate.] 

- (94) The dower de Ja plus belle was shortly this. If a man holding lands in chivalry 
and in socage died leaving a widow and an heir under fourteen, the lord was entitled to 
the custody of the lands holden in chivalry, and the widow, as mother, of the lands in 
socage; but, as she would have to account for the profits of the lands so held by her, there 
was no provision for herself by way of dower. If then she brought a writ of dower 
against the lord to be endowed from the lands holden by him, he might plead all these 
facts, and pray that she might be adjudged to endow herself of the fairest of the lands 
held by her as guardian. And if judgment to that effect was given, the chivalry lands: 
during the wardship were quit of dower, and she, in the presence of her neighbors, (per- 
haps a jury,) endowed herself by metes and bounds of the fairest part of the socage 
lands, to the value of a third part of the whole of both tenements. 

This dower may be considered as another of the feudal hardships, which relieved the 
lord in chivalry of his share of a burthen commonly incident to all lands, and threw it 
ae upon tie eG ao other words, upon the ward.—CoLERIDGE. 

95) Lomax Digest, p. 74. allis Law of Real Property, 2 ed. 

(96) [At the church ls De ae 

(97) Lomax Digest, p. 74. 

(98) [By assent of the father.] 

_ (99) [In the face of the church, and at the church door; for those made on a death-bed,, 
in a chamber or elsewhere, where the nuptials have been private, are not valid. ] 
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133-134-135 
be defrauded of his wardships and other feodal pro 
if no specific dotation was made at the *church Penn ee ee [*134 
endowed dy the common law of the third part (which was called her <s 
nl staan € ae ) of such ends and tenements as the husband was seised 
me 0 € espousals, and no other; unle i 
before the priest to endow her of his future Fo Sao, ane ae 
band had no iands, an endowment in goods, chattels, or money ‘at the time 
of espousals, was a bar of any dower(o) in lands which he afterwards 
acquired.(~)(102) In king John’s magna carta, and the first chapter of 
Henry III.,(¢) no mention is made of any alteration of the common Naw in 
respect of the lands subject to dower: but in those of 1217 and 1224, it is 
particularly provided, that a widow shall be entitled for her dower ‘e the 
third part of a// such lands as the husband had held in his lifetime:(7) yet 
in case of a specific endowment of less ad ostium ecclesie, the widow had still 
no power to waive it after her husband’s death. And this continued to be 
law during the reigns of Henry III. and Edward I.(s) In Henry IV.’s time 
it was denied to be law, that a woman can be endowed of her husband’s 
goods and chattels:(¢) and, under Edward IV., Littleton lays it down 
*135] *expressly, that a woman may be endowed ad ostium ecclesie with 
_ more than a third part:(~) and shall have her election, after her hus- 
band’s death, to accept such dower or refuse it, and betake herself to her 
dower at common law.(w) Which state of uncertainty was probably the 
reason, that these specific dowers, ad ostium ecclesie and ex assensu patris 
have since fallen into total disuse.(103) 
I proceed, therefore, to consider the method of endowment or assigning 
dower by the common law, which is now the only usual species. By the old 
law, grounded on the feodal exactions, a woman could not be endowed 
without a fine paid to the lord; neither could she marry again without his 
license; lest she should contract herself, and so convey part of the feud, to 
the lord’s enemy.(#) This license the lords took care to be well paid for; 
and, as it seems, would sometimes force the dowager to a second marriage, 
in order to gain the fine. But to remedy these oppressions, it was provided, 


(m) Bract. J. 2,¢c. 89,26. _ 

n) De questu suo, (Glany. ib.)—de terris acquisitis 
et acquirendis. [Of his lands already in possession, 
and which may be acquired hereafter.] Bract. ib. 

(0) Glany. ¢c. 2. 

(p) When special endowments were made ad 
ostium ecclesiz, the husband, after affiance made and 
troth plighted, used to declare with what specific 
lands he meant to endow his wife, (quod dotam eam 
de tali manerio cum pertinentiis. [That I will en- 
dow her of such a manor with its appurtenances, 
etc.] Bract. ibid.;) and therefore, in the old York ( 9 A.D. 1216, e. 7, edit. Oxon. 
ritual (Seld. Ux. Hebr. 1. 2, c. 27) there is, at this part (r 
of the matrimonial service, the following rubric :— 
““Sacerdos interroget dotem mulieris; et, st terra et in 
dotem detur, tune dicatur psalmus iste,’ ete. {‘ The 
priest shall ask what is the woman’s dower; and if 
land be given to her for her dower, then let that 
psalm be read,’’ etc.] When the wife was endowed 
generally (wbi quis uxorem suam dotaverit in generali, 
de omnibus terris et tenementis. [Where any one shall 
have endowed his wife generally, with all his lands 


and tenements.] Bract. ib.) the husband seems to 
have said, ‘‘ With all my lands and tenements I thee 
endow;” and then they all became liable to her 
dower. When he endowed her with personalty 


au) 239. F.N.B. 150, 
(w) 2141. 
(x) Mirr. ¢. 1, 33. 


es EM 


(100) Washburn on Real Prop. vol. 1, 5 ed. p. 197. 


(tor) [A reasonable dower. ] 


(102) Washburn on Real Prop. vol. 1, 5 ed. p. 197. 


1 Lomax Dig. 92. 


(103) The dowers ad ostiumt ecclesie and ex assensu patris have long since fallen into 
total disuse, and were lately abolished by the 3 & 4 W. IV. ¢. 105, ¢¢13-— STEWART. 


Washburn on Real Prop. vol. 1, 5 ed. p. 197. 


Lomax Digest, p. 134. 
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first by the charter of Henry I.,() and afterwards by magna carta,(2) that 
the widow shall pay nothing for her marriage, nor shall be distreined to 
marry afresh, if she chooses to live without a husband; but shall not, how- 
ever, marry against the consent of the lord; and further, that nothing shall 
be taken for assignment of the widow’s dower, but that she shall remain in 
her husband’s capital mansion-house for forty days after his death, during 
which time her dower shall be assigned. ‘These forty days are called the 
widow’s guarantine,(104) a term made use of in law to signify the number 
of forty days, whether applied to this occasion, or any other.(@) The par- 
ticular lands, to be held in dower, must be assigned(d) by the heir of the 
husband, or his guardian;(105) not only for the sake of notoriety, but also 
to entitle the lord of the fee to demand his services of the heir, in respect of 

the lands so holden. For the heir by this entry becomes tenant 
*136] ‘*thereof to the lord, and the widow is immediate tenant to the heir, 

by a kind of subinfeudation, or under-tenancy, completed by this 
investiture or assignment:(106) which tenure may still be created, notwith- 
standing the statute of guda emptores, because the heir parts not with the 
fee-simple, but only with an estate for life. If the heir or his guardian do 
not assign her dower within the term of quarantine, or do assign it unfairly, 
she has her remedy at law, and the sheriff is appointed to assign it.(¢) Or 
if the heir (being under age) or his guardian assign more than she ought 
to have, it may be afterwards remedied by writ of admeasurement of 
dower.(@)(107) If the thing of which she is endowed be divisible, her 
dower must be set out by metes and bounds; but if it be indivisible, she 
must be endowed specially; as of the third presentation to a church, the 
third toll-dish of a mill, the third part of the profits of an office, the third 
sheaf of tithe, and the like.(e)(108) 

Upon preconcerted marriages, and in estates of considerable consequence, 
tenancy in dower happens very seldom: for the claim of the wife to her 
dower at the common law diffusing itself so extensively, it became a great 
clog to alienations, and was otherwise inconvenient to families. Wherefore, 
since the alteration of the ancient law respecting dower ad ostium ecclesia, 
which hath occasioned the entire disuse of that species of dower, jointures 
have been introduced in their stead, as a bar to the claim at common law. 
Which leads me to inquire, lastly, 

4. How dower may be éarred or prevented. A widow may be barred of 
her dower not only by elopement, divorce, being an alien, the treason of her 
husband:(109) and other disabilities before mentioned, but also by detaining 


(3) Ubi supra. b) Co. Litt. $4, 35. 
2) Cap, 7. : ce) Ibid. 
(a) It signifies, in particular, the forty days which (d) F. N. B. 148. Finch, L. 314. Stat. Westm. 2. 
persons coming from infected countries are obliged 18 Edw. I. c. 7. 
to wait before they are permitted to land in England. (e) Co. Litt. 32. 


(104) Washburn on Real Prop. vol. 1, 5 ed. p. 198. ‘Tiedeman on Real Prop. 2 ed. 
par. 133. During the quarantine the widow is considered as continuing in her husband’s 
estate and not as having an estate of her own. In the exercise of this right she claims 
ete to the heir and not under him. Roach v. Davidson, 3 Brevard, S. C. 231 

1812), 

ee Lomax Digest, p. 92. 

106) Ackerman v. Shelp, 3 Hals. (N. J.) 129 (1825). 1 Bright’s H. & W. 363. 1 Wash- 
burn on Real Property, 318 (5 ed. 1887.) 

(107) Washburn, Real Prop. vol. 1, 5 ed. p. 285, holds that the act of the guardian 
will bind the heir, though the act of the infant heir may be remedied. Ibid. Tiedeman 
on Real Prop. 2 ed. par. 137. 
ee Creditors of Scott v. Scott, 1S. C. law, 507 Day (1795). 

10g) By the custom of Kent, the wife’s dower of the moiety of gavelkind lands was in 
pacer ae oe the ae of ts husband but where the heir should lose his 
inheritance. oy’s Max. 28. But this custom does not exte ight’ 
Tenures, 118. Rob. Gavelk. 230,—Currry. nS fo Se ee 
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the title-deeds or evidences of the estate from the heir, until she restores 
them:(/)(110) and, by the statute of Gloucester, ( g) if a dowager 

alienes the land assigned her for dower, she forfeits it zpso */acto, and [*137 
the heir may recover it by action.(111) A woman also may be 

barred of her dower; by levying a fine, or suffering a recovery of the lands 

during her coverture.(Z)(112) But the most usual method of barring dowers 
is by jointures, as regulated by the statute 27 Hen. VIII. c. ro. 

A jointure, which, strictly speaking, signifies a joint estate, limited to both 
husband and wife, but in common acceptation extends also to a sole estate 
limited to the wife only, is thus defined by Sir Edward Coke;(z) ‘a compe- 
tent livelihood of freehold for the wife, of lands and tenements; to take effect, 
in profit or possession, presently after the death of the husband, for the life 
of the wife at least.’’(113) This description is framed from the purview of 
the statute 27 Henry VIII. c. 10, before mentioned; commonly called the 
statute of wses, of which we shall speak fully hereafter. At present I have 
only to observe, that before the making of that statute, the greatest part of 
the land of England was conveyed to uses; the property or possession of the 
soil being vested in one man, and the wse, or the profits thereof, in another; 
whose directions, with regard to the disposition thereof, the former was in 
conscience obliged to follow, and might be compelled by a court of equity to 
observe.(114) Now, though a husband had the wse of lands in absolute fee- 
simple, yet the wife was not entitled to any dower therein; he not being sezsed 
thereof: wherefor2 it became usual, on marriage, to settle by express deed 


(J) Co. Litt. 39. h Pig. of Recoy. 66. 
g) 6 Edw. I. c. 7. z) 1 Inst. 36. 


fon Washburn on Real Prop. vol. 1, 5 ed. p. 252. 

111) ‘‘ The mischief before the making of the statute (Gloucester, c. 7) was not where a 
gift or feoffment was made in fee or for term of life (of a stranger) by tenant in dower; 
for in that case he in the reversion might enter for the forfeiture, and avoid the estate. 
But the mischief was, that when the feoffee, or any other, died seised, whereby the entry 
of him in the reversion was taken away, he in the reversion could have no writ of entry 
ad communem legem until after the decease of tenant in dower, and then the warranty 
contained in her deed barred him in the reversion if he were her heir, as commonly he 
was; and for the remedy of this mischief this statute gave the writ of entry 77 casw pro- 
viso in the lifetime of tenant in dower.’’ 2 Inst. 309. But the statute was not intended 
to restrain tenant in dower from alienating for her own life; for such an estate wrought 
no wrong. Ibid.—CHITTY. 

Washburn on Real Prop. vol. 1, 5 ed. p. 254. 

(112) In some States dower is barred by a sale on execution for the debts of the hus- 
band. Davidson v. Frew, 3 Deo. 3. Gardiner v. Miles, 5 Gill. 94. Reed v. Morrison, 
12S. & R. 18. London v. London, 1 Humph.1. A sale of land under a testamentary 
power for the payment of debts discharges the land from the dower of the testator’s 
widow. Mitchell v. Mitchell, 8 Barr, 126. An assignment in insolvency by a debtor 
under a compulsory process, and a conveyance by his trustee, do not divest his wife’s 
right of dower, (Eberle v. Fisher, 1 Harris, 326;) nor a voluntary assignment in trust to 
pay debts, and the subsequent sale and conveyance by his assignees. Helfrich v. Ober- 
ayer, 3 Harris, 113. ; see 

Where a devise or bequest to the widow in lieu of dower is accepted »y her, it isa 
good bar to an action of dower; and that a devise was intended to be in lieu of dower 
may be inferred from the provisions of the will, as where it is inconsistent with the claim 
of dower; but the inconsistency must be plain. Jackson v. Churchill, 7 Cow. 287. Allen 
v. Pray, 3 Fairf. 138. Webb v. Evaas, I Binn. 565. Kennedy v. Mills, 13 Wend. 553. 
‘Cauffman v. Cauffman, 17S. & R. 16. Whit v. Whit, 1 Harris, 202. -SHARSWOOD. 

Elmendorf v. Lockwood, 57 N. Y. Sickels, 324 (1874). Washburn on Real Prop. vol. 1, 
5 ed. p. 256. Sisk v. Smith, 1 Gilman, 509 Ill.(1846). King v. Rea, 56 Ind. 19 (1877). 
The Duke Laws of 1664-65 declared dower forfeited for causeless absence of the wife. 
Fowler’s Hist. of the Law of R. P. 122 (N. Y.). ; 

113) Tiedeman on Real Prop. 2 ed. par. 147. Real Property Trials; Malone, 700. 

114) By the doctrine of uses a conveyance without consideration expressed was treated 
as voluntary, transferring indeed the legal estate to the grantee, but leaving the beneficial 
interest in the grantor. Spalding v. Hallenback, 30 Barb. 296N. Y. (1859). 
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some special estate to the use of the husband and his wife, for their lives, in 
joint-tenancy, or jointure; which settlement would be a provision for the 
wife in case she survived her husband. At length the statute of uses ordained, 
that such as had the zse of lands should, to all intents and purposes, be reputed 
and taken to be absolutely sezsed and possessed of the soil itself. In conse- 
quence of which legal seisin,(115) all wives would have become dowable of 
such lands as were held to the use of their husbands, and also entitled at the 

same time to any special lands that might be settled in jointure: had 
*138] not the same statute provided, that *upon making such an estate in 

jointure to the wife before marriage, she shall be forever precluded 
from the dower.(#)(116) But then these four requisites must be punctually 
observed: 1. The jointure must take effect immediately on the death of the 
husband. 2. It must be for her own life at least, and not pur auter vie, or 
for any term of years, or other smaller estate.(117) 3. It must be made to 
herself, and no other in trust for her.(118) 4. It must be made, and so in 


(k) 4 Rep. 1, 2. 


(115) It is established doctrine now that a wife is not dowable of a zrust-estate, (God- 
win v. Winsmore, 2 Atk. 526;) for dower is entirely a /ega/ demand. Attorney-General 
v. Scott, Ca. temp. Talb. 139. Yet a man may be tenant by the curtesy of his deceased 
wife’s trust-estate, (Watts v. Ball, 1 P. Wms. 108,) a seemingly partial diversity, for which 
lord Talbot, C., said he could see no reason, but which, as he found it settled, he did not 
feel himself at liberty to correct. Chaplin v. Chaplin, 3 P. Wms. 234. Upon the princi- 
ple that a widow is not dowable out of lands of which her husband had not, during the 
coverture, /ega/ seisin, it is held that if his estate was subject to a mortgage zm fee at the 
time of his marriage, and remained so during the whole continuance of the coverture, 
his widow cannot obtain dower; for a right of redemption is merely an eguztadle title, 
(Casburne v. Scarfe, 2 Jac. & Walk. 200. Dixon v. Sayville, 1 Br. 326;) and though in 
such case the widow of the mortgagee would, at law, be entitled to dower out of the es- 
tate, (Nash v. Preston, Cro. Car. 191,) the court of chancery would not allow her totake 
advantage of that legal right, because it is a general rule that a trust-estate is considered, 
in equity, as belonging to the cestuz que trust, not to the trustee. Finch v. Karl of Win- 
chelsea, 1 P. Wms. 278. Hinton v. Hinton, 2 Ves. Sen. 634. Noel v. Jevon, 2 Freem. 
43. We have just seen, however, that this general rule is deviated from when its opera- 
tion would be to let in claims of dower, though it is enforced whenever it goes to exclude 
such claims. See post, chapter Io, p. 158. It is also settled that title to dower attaches 
only when the husband has, at some time during the marriage, been seised in possession 
of the entire inheritance, not expectant upon the determination of a freehold interest 
carved out of it and interposed before the husband’s remainder. Bates v. Bates, 1 Lord 
Raym. 327. See Ante, note 20. 

Upon these principles there are a variety of modes by which conveyances can, by deed 
before a man’s marriage, prevent title to dower from attaching upon his estate. The 
most approved mode is to limit the estate to such uses as the husband shall appoint, 
which gives him power over the whole fee; so that he may pass it toa purchaser with- 
out any fine, or the concurrence of any one else; and the purchaser, on the execution of 
the power, will be in from the original conveyance, and consequently paramount to the 
claims of the wife. But, in order to give the husband the immediate legal right to the 
possession and freehold and to the rents and profits, the next limitation is, in default of, 
or until execution of, the power of appointment, to the husband for life, with remainder 
to a trustee, his executors and administrators during the life of the husband; which will 
put the limitation over, in tail or in fee, in remainder. By the limitation to the husband 
for life, the legal estate will be vested in him; so that if he die without making any ap- 
pointment, the inheritance will vest in his heirs, or those to whom he may devise his. 
property, unaffected by title of dower, and without any continuing estate in the trustee. 
—CHRISTIAN. 

(116) Where a devise is expressed to be in satisfaction of dower, or such seems to be 
the clear and manifest intent of the testator, the wife shall not have both dower and 
jointure. Ambler v, Norton, 4 Va. 44, Henning and Munford (1809). 

(117) Although the estate must be in point of quantity for her life, yet it may be such 
as may be determined sooner by her own act. Thus, an estate durante viduitate is a 
good jointure, because, unless sooner determined by herself, it continues to her for life. 
Mary Vernon’s case, 4 Rep. 3. 

(118) Van Arsdale v. Van Arsdale, 2 Dutch. (N. J.) 410 (1857). 
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the deed particularly expressed to be(119) in satisfaction of her whole dower 
and not of any particular part of it.(120) If the jointure be made to her 
after marriage, she has.her election after her husband’s death, as in dower 
ad ostium eeclesie, and may either accept it, or refuse it and betake herself to 


her dower at common law; for she was not capable of consenting to it during 
coverture. And if, by any fraud or accident, a jointure made before matriage 
proves to be on a bad title, and the jointress is evicted, or turned out of pos- 
session, she shall then (by the provisions of the same statute) have her 
dower pro ¢anto at the common law. (/) (121) 

There are some advantages attending tenants in dower that do not extend. 
to jointresses; and so vice versa, jointresses are in some respects more privi- 


leged than tenants in dower. 


Tenant in dower by the old common law is 


subject to no tolls or taxes;(122) and hers is almost the only estate on which, 


(7) These settlements, previous to marriage, seem 
to have been in use among the ancient Germans and 
their kindred nation the Gauls. Of the former 
Tacitus gives us this account:—‘‘Dotem non uxor 
marito, sed uxori maritus affert; intersunt parentes et 
sabe alle te et munera probant,” [The wife does not 

ring the portion to the husband, but the husband 
to the wife; the parents and relations are present 
and approve of the gifts.”’] (de Mor. Germ. c¢. 18;) 
and Cesar (de bello Gallico, 1. 6, c. 18) has given us 
the terms of a marriage settlement among the Gauls, 
as nicely calculated as any modern jointure :—“ Viri, 
quantas pecunias ab uxoribus dotis nomine acceperunt, 
tantas ex suis bonis, xstimatione facta, cum dotibus com- 


habetur, fructusque servantur. Uter eorum vita supe- 
ravit, ad eum pars utriusque cum fructibus superiorum 
temporum pervenit.”” [‘* Whatever portion a wife has 
brought to her husband, an estimate being made, he 
adds as much from his own goods. An account is 
taken of all this money jointly, and the produce 
laid by. The share of both, with all the profits 
that have accrued, falls to the survivor.’’] The 
dauphin’s commentator on Czesar supposes that this 
Gaulish custom was the ground of the new regula- 
tion made by Justinian (Nov. 97) with regard to 
the provision for widows among the Romans; but 
surely there is as much reason to suppose that it gave 
the hint for our statutable jointures. 


municant. Hujus omnis pecuniz conjunctim ratio 


(119) Mr. Christian, in his annotation upon this passage of the text, says: ‘‘Or it may be 
averred to be. 4 Rep. 3. An assurance was made to a woman, to the intent it should be 
for her jointure, but it was not so expressed in the deed; and the opinion of the court 
was that it might be averred that it was not a jointure, and that such averment was tra- 
versable. Owen, 33.” 

These authorities are correctly cited, but they are both antecedent to the statute of 
frauds, which expressly enacts that no estates or interests of freehold shall be surren- 
dered unless by deed or note zz writing, but if it were allowed to be proved by oral testi- 
mony that a provision for wife was intended as a jointure, the effect would be to allow a 
surrender of her freehold title to dower to be proved by parol testimony; and there have 
been several decisions, since the statute, that such averment is not admissible. Charles 
v. Andrews, 9 Mod. 152. Tinney v. Tinney, 3 Atk. 8. But it certainly is not necessary 
(in equity at least) that the provision for the wife should be stated, in express words, to 
be in lieu of dower, if it can be clearly collected fromthe contents of the instrument that 
such wasthe intention. Vizard v. Longdale, cited in 3 Atk. 8 and in1 Ves. Sen. 55. A 
court of equity will be cautious, however, as to inferring an intention that a widow 
should be barred of dower by another provision when that intention is not distinctly 
manifested. Lord Dorchester v. Lord Effingham, Coop. 323.—CHITTY. 

(120) Tant v. Campbell, 7 Yerger, 334, Tenn. (1835). Washburn on Real Prop. 327 (5 
ed. 1887). 

(inn) [ito that amount.] As to the first requisite, I have ventured to insert two 
or three words (the jointure must [be limited to] take effect, etc.) in the text, because 
lord Coke, from whom the passage is taken, (Co. Litt. 36,) is express that it is not 
enough that in fact and by accident the jointure takes effect immediately on the death 
of the husband, as if an interposed remainderman for life should die before the husband, 
but that the limitation of the deed must be to the wife immediately after the husband’s 
death, where the estate is not joint. As to the third, though the position 1s true at law, 
yet it is now settled that a trust-estate, being equally certain and beneficial as a legal - 
estate, is a good equitable jointure to bar dower. Hargrave’s note, 226. Co. Litt. 36. 
As to the fourth, lord Coke says it must either be expressed or averred to be so; and in 
4 Rep. 3 it is laid down that it need not be expressed, but may be averred to be, etc.; 
that is, the deed being pleaded, and being silent as to its object, or stating one not 
inconsistent with this, this may be stated and averred supplementally to have been the 

_ object or part of the object.—COLERIDGE. 
“Yates v. Paddock, 10 Wend. 534 N. Y. (1832). 
Real Prop. Stats.; Leith, vol. 1, p. 229. 
(122) Deitz v. Beard, 2 Watts, 172 Pa. (1835). 


601 


1 Sheppard’s Touchstone; Preston, 28. 


138-139-140 OF THE RIGHTS [Boox II 


when derived from the king’s debtor, the king cannot distrein for his 
*139] debt; if contracted during the coverture.(#) But on the other *hand, 

a widow may enter at once, without any formal process, on her join- 
ture land; as she also might have done on dower ad ostium ecclesi@, which a 
jointure in many points resembles; and the resemblance was still greater 
while that species of dower continued in its primitive state: whereas no small 
trouble, and a very tedious method of proceeding, is necessary to compel a 
legal assignment of dower.(z)(123) And, what is more, though dower be 
forfeited by the treason of the husband, yet lands settled in jointure remain 
unimpeached to the widow.(0)(124) Wherefore Sir Edward Coke very justly 
gives it the preference, as being more sure and safe to the widow, than even 
dower ad ostium ecclesig, the most eligible species of any.(125) 


CHAPTER IX. 
OF ESTATES LESS THAN FREEHOLD. 


OF estates that are less than freehold, there are three sorts: 1. Estates for 
years: 2. Estates at will: 3. Estates by sufferance.(1) 


(m) Co. Litt. 31,a. F. N. B. 150. (0) Ibid. 37. 
(nm) Co. Litt. 36. 


(123) Washburn on Real Prop. vol. 1, 5 ed. p. 281. 
124) Ambler v. Norton, 4 Henning and Munford, 47 Va. (1809). f 
ae Besides the method of jointures, the ingenuity of modern times devised other 
modes of preventing the wife from acquiring a title to dower. One of these has been 
most extensively employed, and is still applicable to the case of widows who were mar- 
ried on or before the Ist day of January, 1834, (the date fixed by the statute 3 & 4 W. IV. 
c. 105.) Under the old law, if an estate were conveyed simply to a man in fee-simple or 
in fee-tail, the title of his widow to dower, in the absence of any bar by way of jointure, 
immediately attached, and he could not again sell the estate discharged of this claim 
without the concurrence of the wife in a fine or recovery, or, since the statute abolishing 
these modes of assurance, in a statutory deed of disposition or release. To avoid this 
inconvenience, it became usual, in the conveyance of estates, to limit the lands to the 
urchaser for his natural life, with remainder to a trustee in trust for him during his life, 
in case of his life-estate becoming forfeited or determined by any means during his life- 
time, with remainder to the purchaser in fee. It followed, from the construction put 
upon these limitations by the courts of law, that the husband during his lifetime never 
had an estate of inheritance in possession in the lands, and consequently the wife’s title 
to dower never attached. Through the medium of the statute of uses, hereafter to be 
explained, the purchaser was also clothed with a power of appointment, by which he 
could at once dispose of the fee-simple in any manner he pleased, and which effectually 
defeated the wife’s claim. This plan, known among conveyancers as the limitation to 
uses to bar dower, is still used whenever it is necessary to convey lands to a married man 
whose marriage took place on or before the Ist of January, 1834. 

But, with regard to purchasers married since that day, this device, although sometimes 
employed for the purpose of obviating future questions as to the date of the marriage, is 
no longer necessary. For now a husband, whether he become entitled to an estate by 
actual conveyance or by inheritance or devise, may absolutely dispose of it either in his 
lifetime or by his will, or may charge or encumber it as he pleases, to the exclusion of 
his wife’s title to dower. He may, either at the time of taking a conveyance to himself 
of the estate, or at any time thereafter, and either by deed or by his will, declare that 
his wife shall not be entitled to dower out of his estates; or he may declare that she 
shall be entitled to it out of some portion only of the property. The widow’s right to 
dower may also, by the husband’s will, be made subject to any condition, restriction, or 
direction which he chooses to impose; and her right will be defeated by a devise to her 
of lands, or of any estate or interest therein, out of which she would otherwise be 
dowable, unless a contrary intention shall be declared by the will—_KErRR. 

(1) Wiggins Ferry Co. v. O. & M. Ry. Co., 94 Ill. 93 (1879),(as to what does not con- 
stitute est. for years). 2 Ballard’s Law of R. P. 378. Brantly Personal Property, 7 
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I. An estate for years is a contract for the possession of lands or tenements 
for some determinate period;(2) and it takes place where a man letteth them 
to another for the term of a certain number of years, agreed upon between 
the lessor and the lessee, (a) and the lessee enters thereon. (6)(3) If the lease 
be but for half a year or a quarter, or any less time, this lessee is respected 
as a tenant for years, and is styled so in some legal proceedings;(4) a year 
being the shortest term which the law in this case takes notice of, (c) And 
this may, not improperly, lead us into a short digression concerning the 
division and calculation of time by the English law.(5) 3 

The space of a year(6) isa determinate and well-known period, 
consisting commonly of 365 days; for though in bis*sextile or leap [*141r 
years it consists properly of 366, yet by the statute 21 Hen. III. the 


(a) We may here remark, once for all, that the whom it is made. The donor is one that giveth 


terminations of “——or”’ and “——ee” obtain, in lands in tail: the donee is he who receiveth it. He 
law, the one an active, the other a passive, significa- that granteth a lease is denominated the lessor; and 
tion; the former usually denoting the doer of any he to whom it is granted, the lessee. Litt. 257. 

act, the latter him to whom itisdone. The feoffor (6) Ibid. 58. 

is he that maketh a feoffment; the feofiee is he to (c) Ibid. 67. 


(2) 6 Lawson Prop. Rights, 27, 96 (1890). 

(3) Of course our author will be understood to put this case of letting only as a particu- 
lar instance of one mode in which an estate for years may be created. See fost, p. 143. 
There are obviously various ways in which such an estate may arise. Thus, where a 
person devises lands to his executors for payment of his debts, or until his debts are paid, 
the executors take an estate, not of freehold, but for so many years as are necessary to 
raise the sum required. Carter v. Barnardiston, 1 P. Wms. 509. Hitchens v. Hitchens, 
2 Vern. 404. S$. C. 2 Freem. 242. Doe v. Simpson, 5 East, 171. Doe v. Nicholls, 1 
Barn. & Cress. 342. Though, in such case, if a gross sum ought to be paid at a fixed 
time, and the annual rents and profits will not enable them to make the payment within 
that time, the court of chancery wili direct a sale or mortgage of the estate, as circum- 
stances may render one course or the other most proper. Barry v. Askham, 2 Vern. 26. 
Sheldon v. Dormer, 2 Vern. 311, Green v. Belchier, 1 Atk. 506. Allan wv. Backhouse, f 
Ves. & Bea. 75. Bootle v. Blundell, 1 Meriv. 233.—CHITTY. 

(4) Hare on Contracts, 92 (1887). Boone Real Property, 102, 123. A written lease 
‘‘for the season,’’ being a demise for a certain time, thongh it may be construed to be 
for a term less than a year, is technically a lease for years. Kelly v. Waite, 53 Metcalf, 302 
(Mass. 1847). A lease for a time certain, though less than a year, is a lease ‘‘for one or 
more years’”’ within the landlord and tenant act (21 Mch. 1772, Pa.). Shaffer v. Sutton, 
5 Binn. (Pa.) 230 (1813), ‘‘a lease for years’’ is used in the same sense as an ‘‘estate for 
years,’’ and embraces a lease for a single year. King v. Foscue, 91 N. C. 120 (1884). 

People v. Westervelt, 17 N. Y. 679, Wend. (1837). Schaffer v. McOuat, 4o Ind. 523 
(1872). 6 Lawson Property Rights, 2796 (1890). Smith’s Land. and Ten. 47. 

Goodeve’s Modern Law of Real Property, Ch. 6-149 (1891). No particular form of 
words is necessary to constitute a lease, but any language is sufficient which shows that 
one intends to dispossess himself of the premises, and the other to enter under him for 
a determined time? Schouler’s Pers. Prop. vol. 1, p. 30 (1884). 

(5) In estimating the language which is necessary to constitute a lease, the form of 
words used is of no consequence. It is not necessary that the term /ease should be used. 
Whatever is equivalent will be equally available. If the words assume the form of a 
license, covenant, or agreement, and the other requisites of a lease are present, they will 
be sufficient. Moore v. Miller, 8 Barr, 283. Watson v. O’Kern, 6 Watts, 368. Offerman 
v. Starr, 2 Barr, 394. Grenough’s Appeal, 9 Barr, 18. Mashier v. Reding, 3 Fairf. 478. 
It is necessary that the contract should have reference to, and include, the possession of 
the premises by the tenant. An agreement by the owner of lands or farms, in possession, 
with a person to cultivate and sow the land, or some portion thereof, with corn or grain 
ot some sort, on condition of the latter having a certain portion of the grain grown 
thereon, does not make such person a tenant. Greber v. Kleckner, 2 Barr, 289. Cas- 
well v. Districh, 15 Wend. 379. Haywood v. Miller, 3 Hill, 90. An agreement for a 
lease will be construed to be a present demise, if no future formal lease be contemplated, 
and especially if possession be taken under it. Jenkins v. Eldridge, 3 Story, 325.— 
SHARSWOOD. , ‘AS 

(6) As to time, and the mode of computing it in general, see Com. Dig. tit. Ann. and 
tit. Temps; Vin. Abr. tit. Time; Bac. Abr. Leases, H. 2 and 3; Burn, Ecc. L. Kalendar; 
Jacob. Dic. tit. Day, tit. Month, and tit. Year. 
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increasing day in the leap year, together ‘with the preceding day, shall be 
accounted for one day only. That of a month is more ambiguous: there 


Before 1752, the year commenced on the 25th March, and the Julian calendar was 
used, and much inaccuracy and inconvenience resulted, which occasioned the introduc- 
tion of the new style by the 24 Geo. II. c. 23, which enacts that the 1st January shall be 
reckoned to be the first day of the year, and throws out eleven days in that year, from 
2d September to the 14th, and in other respects regulates the future computation of 
time, with a saving of ancient customs, etc. See the statute set forth in Burn, Ecc. L. 
tit. Kalendar. It has been held that, in a lease or other instrument under seal, if the 
feast of Michaelmas, etc.‘be mentioned, it must be taken to mean New Michaelmas, and 
parol evidence to the contrary is not admissible, (11 East, 312;) but upon a parol agree- 
ment itis otherwise. 4B. & A. 588. : Ny 

The year consists of three hundred and sixty-five days; there are six hours, within a 
few minutes, over in each year, which every fourth year make another day, viz., three 
hundred and sixty-six, and, being the 29th February, constitute the bissextile or leap 
year Co, Latts135. -2 Roll) 521, 1 3455) Com. Dis) Ann 7A {24 Geom aca os gees 
Where a statute speaks of a year, it shall be computed by the whole twelve months, 
according to the calendar, and not by a lunar month, (Cro. Jac. 166;) but if a statute 
direct a prosecution to be within twelve months, it is too latesto proceed after the expira- 
tion of twelve lunar months. Carth. 407. A twelvemonth, in the singular number, 
includes all the year; but twelve months shall be computed according to twenty-eight 
days for every month. 6 Co. 62. 

Half a year consists of one hundred and eighty-two days; for there shall be no regard 
to a part ora fraction of a day. Co. Litt. 135, b. Cro. Jac. 166. The time to collate 
within six months shall be reckoned half a year, or one hundred and eighty-two days, 
and not lunar months. Cro. Jac. 166. 6 Co. 61. 

So a quarter of a year consists but of ninety-one days; for the law does not regard the 
six hours afterwards. Co. Litt. 135, b. 2 Roll. 521, 1. 40. Com. Dig. Ann. A. 

But both half-years and quarters are usually divided according to certain feasts or holi- 
days, rather than a precise division of days, as Lady-day, Midsummer-day, Michaelmas- 
day, or Christmas, or Old Lady-day, (6th April,) or Old Michaelmas-day, (the 11th’ 
October.) In these cases, such division of the year by the parties is regarded by the law; 
and therefore, though half a year’s notice to quit is necessary to determine a tenancy 
from year to year, yet a notice served on the 29th September to quit on 25th March, 
being half a year’s notice according to the above division, is good, though there be less 
than one hundred and eighty-two—viz., one hundred and seventy-eight—days. 4 Esp. 
R. 5 and 198. 6 Esp. 53. Selw. N. P. Ejectment, V. Adams, 123. 

As to the construction of the term ‘‘a year,’’ it was held that the 43 Geo. III. c. 84, 
which prohibits under a penalty a spiritual person from absenting himself from his bene- 
fice for more than a certain time in any one year, means a year from the time when the 
action is brought for the penalty. 2M. & S. 534. 

A month is solar, or computed according to the calendar, which contains thirty or 
thirty-one days; or lunar, which consists of twenty-eight days. Co. Litt. 135, b. In 
temporal matters, it is usually construed to mean lunar; in ecclesiastical, solar or calendar. 
1 Bla. R. 450. 1M. &S. 111. 1 Bingh. Rep. 307. In general, when a statute speaks of 
a month without adding ‘‘calendar,’’ or other words showing a contrary intention, it 
shall be intended a lunar month of twenty-eight days. See cases, Com. Dig. Ann. B. 
6 Term. Rep. 224. 3 East, 407. 1 Bingh. R. 307. And generally, in all matters temporal, 
the term “‘month’’ is understood to mean lunar; but in matters ecclesiastical, as non- 
residence, it is deemed a calendar month, because in each of these matters a different 
mode of computation prevails; the term, therefore, is taken in that sense which is con- 
formable to the subject-matter to which it is applied, (2 Roll. Abr. 521,51. Hob. E7O hea 
Bla. R. 450. 1M.&S.117. 1Bingh. R. 307. Com. Dig. Ann. R.;) and therefore, when 
a deed states calendar months, and in pleading the word calendar be omitted, it is not 
necessarily a variance. 3 Brod. & B. 186. 

When a deed speaks of a month, it shall be intended a lunar month, unless it can be 
collected from the context that it was intended to be calendar. 1M. & S. 111. Com. 
Dig. Ann. B. Cro. Jac. 167. 4 Mod. 185. So in all other contracts, (4 Mod. 185. 1 Stra. 
446,) unless it be proved that the general understanding in that department of trade is 
that bargains of that nature are according to calendar months. 1 Stra. 652. 1M. & S. 
11. And the custom of trade, as in case of bills of exchange and promissory notes, has 
eepwsked that a month named in those contracts shall be deemed calendar. 3 Brod. & 

5 eye 

In all legal proceedings, asin commitments, pleadings, etc., a month means four weeks. 
3 Burr. 1455. 1 Bla. R.450. Doug. 463, 446. When a calendar month’s notice of action 
is required, the day on which it is served is included and reckoned one of the days; and 
therefore, if a notice be served on 28th April, it expires on 27th May, and the action may 
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being, in common use, two ways of calculating months; either as lunar, 
consisting of twenty-eight days, the supposed revolution of the moon, 
thirteen of which make a year: or, as calendar months of unequal lengths, 
according to the Julian division in our common almanacs, commencing at 
the calends of each month, whereof in a year there are only twelve.(7) A 


be commenced on 28th May. 3 T. R. 623. 2Campb. 294. And when a statute requires 
the action against an officer of customs to be brought within three months, they mean 
lunar, though the same act requires a calendar month’s notice of action. 1 Bingh. R. 307. 
A day is natural, which consists of twenty-four hours; or artificial, which contains the 
‘time from the rising of the sun to the setting. Co. Litt. 135,a. A day is usually intended 
-of a natural day, as in an indictment for burglary we say, in the night of the same day. 
Co, Litt. 135, a. 2 Inst. 318. Sometimes days are calculated exclusively; as, where an 
act required ten clear days’ notice of the intention to appeal, it was held that the ten 
‘days are to be taken exclusively both of the day of serving the notice and the day of 
holding the sessions. 3 B.& A. 581. A legal act done at any part of the day will in gen- 
eral relate to the first period of that day. Ir East, 498. é 
The law generally rejects fractions of a day. 15 Ves. 257. Co. Litt. 135, b. 9 East, 
154. 47. R. 660. 11 Kast, 496, 498. 3Co.36,a. But though the law does not in general 
allow of the fraction of a day, yet it admits it in cases where it is necessary to distinguish 
for the purposes of justice; and I do not see why the very hour may not be so too where 
it is necessary and can be done; for it is not like a mathematical point, which cannot be 
divided. Per lord Mansfield, 3 Burr. 1434. 9 East, 154. _ 3 Coke Rep. 36, a. Therefore 
fraction of a day was admitted in support of a commission of bankruptcy, by allowing 
evidence that the act of bankruptcy, though on the same day, was previous to issuing the 
‘commission. 8 Ves. 30. So where goods are seized under a fiert facias the‘ same day 
that the party commits an act of bankruptcy, it is open to inquire at what time of the day 
‘the goods were seized and the act of bankruptcy was committed; and the validity of the 
‘execution depends on the actual priority. 4 Camp. 197. 2B. & A. 586. | 
An hour consists of sixty minutes. Com. Dig. Ann. C, By a misprint in 2 Inst. 318, 
it is stated to be forty minutes. There is a distinction in law as to the certainty of peat 
‘a month or day, and an hour. When a fact took place, ‘‘civca horam”? [‘‘About an hour 
is sufficient; but not so as to a day, which must be stated with precision, though it may 
‘be varied from in proof. 2 Inst. 318. a are 
: Tt has been eed an established rule that, if a thing is to be done within such a 
time after such a fact, the day of the fact shall be taken inclusive. Hob. 139. Doug. 463. 
3 T. R. 623. Com. Dig. Temps. A. 3 East, 407. And therefore where the statute 21 
Jac. I. c. 19s. 2, enacts that a trader lying in prison two months after an arrest for debt 
‘shall be adjudged a bankrupt, that includes the day of the arrest. 3 East, 407. Whena 
month’s notice of action is necessary, it begins with the day on which the notice is Bixeh 
(3 T. R. 623;) and if a robbery be committed on the 9th October, the action epee e 
‘hundred must be brought in a year inclusive of thatday. Hob. 139. But where it a ce 
ited within such a time after the date of a deed, etc., the day of the date of the oe a 4" 
be taken exclusive; as if a statute require the enrolment within a specified time a a : ‘i 
of the instrument. Hob. 139. 2 Camp. 294, Cowp. 714. Thus, where a paten ‘ ae 
roth May contains a proviso that a specification shall be enrolled within one see ar 
‘month next and immediately after the date thereof, and the specification was eae e se 
the roth June following, it was held that the month did not begin to run till the day after 
the date of the patent, and that the specification was in time. 2 Camp. 294. ae 
However, in a case in equity, the master of the rolls, after considering Sage 
decisions, said, upon the first part of this aoe en ene Ore Sei eee Paty - 
thing is to be done after the doing of an act, the day o gt 
peed it i clear the actual crue caer i oes fo eh Be ee 
i incli or excluding the first day in all cases, a J 
a eee hin six months after a testator’s death, the day of the death was to be 
xcluded. 15 Ves. Jr. 248.—CHITTY. : aN 
wa] Tie calendar of eee te Th Ret day wasealicd the calonds: Tota tges 
lar names to three days of the month. e fir, os pro the stl aie es 
months of March, May, July, and October the 7th, and in the o ee ERE He 
es; and in the four former the 15th, in the rest the 13th, day 
a Rie crema they distingaishe’ in the iiaeias AS, pea cone ee 
the above-mentioned days backwards, observing to reckon also | fa bette sth des 
us the 3d of March, according to the Roman reckoning, wou : I 
Bee east nigh in that ones ee the ep : ate ce of ea avrnes 
month the zones happen on the 5th an e ides on th, Me petite eee aed La 
i ary. Finally, to express any of the days after the zdes, y 
Bence aces foe the Baeude of the following month. American Encyc., Calendar. 
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month in law is a lunar month, or twenty-eight days, unless otherwise 
expressed ;(3) not only because it is always one uniform period, but because 
it falls naturally into a quarterly division by weeks. — Therefore a lease for 
‘“twelve months”’ is only for forty-eight weeks; but*if it be for ‘‘a twelve- 
month’’ in the singular number, it is good for the whole year.(d ) For 
herein the law recedes from its usual calculation, because the ambiguity 
between the two methods of computation ceases; it being generally under- 
stood that by the space of time called thus, in the singular number, a twelve- 
month, is meant the whole year, consisting of one solar revolution. In the 
space of a day all the twenty-four hours are usually reckoned, the law 
generally rejecting all fractions of a day, in order to avoid disputes. (¢) (9) 
Therefore, if Iam bound to pay money on any certain day, I discharge the 
obligation if I pay it before twelve o’clock at night; after which the following 
day commences.(10) But to return to estates for years. 

These estates were originally granted to mere farmers or husbandmen, (11) 
who every year rendered some equivalent in money, provisions, or other 
rent, to the lessors or landlords; but, in order to encourage them to manure 
and cultivate the ground, they had a permanent interest granted them, not 
determinable at the will of the lord. And yet their possession was esteemed 

of so little consequence, that they were rather considered as the 
*142] bailiffs or servants of the lord, who were to *receive and account for 

the profits at a settled price, than as having any property of their 
own.(12) And therefore they were not allowed to have a freehold estate: 
but their interest (such as it was) vested after their deaths in their executors, 
who were to make up the accounts of their testator with the lord, and his. 
other creditors, and were entitled to the stock upon the farm.(13) The 
lessee’s estate might also, by the ancient law, be at any time defeated by a 
common recovery suffered by the tenant of the freehold;(/) which anni- 


(d) 6 Rep. 61. (f) Co. Litt. 46. 
(€) Co. Litt. 135. 


(8) In the United States ‘‘month,’’ unless expressly stated otherwise, usually means a 
calendar month. So in all mercantile contracts. In New York such meaning is imposed 
by statute. But the general signification in statutes is said by Bouvier to be lunar 
month. In some of the states it has been construed to mean, in the statutes, calendar 
month. See Bouvier’s Law Dictionary, art. ‘‘Month.’? Story Bills of Exchange, 154, 
397. Taylor Landlord and Tenant, 63. Story Promissory Notes, 215, 287 (7 ed. 1878). 
Redmond v. Glover, 1 Ga. Dudley, 107 (1832). Bartol v. Calvert, 21 Ala. 46 (1852). 
Loring v. Halling, 15 N. Y. Johnson, 120 (1818). State v. Jacobs, 2 Del. 549, Harring- 
ton (1835). Strong v. Birchard, 5 Conn. 360, Day (1824). New Orleans v. Costello, 14 
La. 37 (1859). Binn’s Justice, 10 ed. p. 872. 

(9) ‘It is true that for many purposes the law knows no division of a day; but, when- 
ever it becomes important for the ends of justice, or in order to decide upon conflicting 
interests, the law will look into a fraction of a day as readily as into the fractions of any 
other unit of time. The rule is purely one of convenience, which must give way when- 
ever the rights of parties require it.”’ Smith v. Jefferson Co., 10 Colo. 17. Denver v. 
Pearce, 13 Colo. 390 (1889). Benson v. Adams, 69 Ind. 354 (1879). 2 Greenleaf’s Cruise 
on Real Prop. 381. Angell on Limitations, 46 (6 ed. 1876). 

(10) 1 McKinney’s Justice (4 ed.) 35. Harmon v. Comstock Horse & Cattle Co., > 
Mont. 250, Maddon (1810). Fox v. Abel, 2 Conn. 542 (1818), 

a Wood Landlord and Tenant, 107 (1 ed. 1884). Brantly Personal Property, 6. 

(12) “In the United States agricultural leases are not very common. ‘The farmer is 
usually proprietor of the acres which he cultivates; and rarely would one of that class of 
men be tempted to take a lease at all. . . . But mechanics, men of mercantile and 
professional pursuits, and others who swarm into the cities, very commonly take lands on 
lease, either to occupy as homes, or for warehouses and stores, and for business purposes 
generally. . . . It may be said that leases in this country average about five years, 
being frequently for a much shorter period, and rarely extending beyond ten years.”’ 1 
Schouler’s Pers. Property, 3 22 (2 ed. 1884). 

( (33 Mae v. Jordan, 3 Blands Chan. Md. 300 (1831). Goodeve’s Mod. Law of R. P.. 

3 ed.) I50. 
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hilated all leases for years then subsisting, unless afterwards renewed by 
the recoveror, whose title was supposed superior to his by whom those leases 
were granted. 

While estates for years were thus precarious, it is no wonder that they 
were usually very short, like our modern leases upon rack-rent; and indeed 
we are told(g) that by the ancient law no leases for more than forty years 
were allowable, because any longer possession (especially when given with- 
out any livery declaring the nature and duration of the estate) might tend 
to defeat the inheritance.(14) Yet this law, if ever it existed, was soon 
antiquated; for we may observe in Madox’s collection of ancient instruments 
some leases for years of a pretty early date, which considerably exceed that 
period:(/) and long terms, for three hundred years or a thousand, were 
certainly in use in the time of Edward III.,(z) and probably of Edward 
I.(%) But certainly, when by the statute 21 Hen. VIII. c. 15, the termor 
(that is, he who is entitled to the term of years) was protected against these 
fictitious recoveries, and his interest rendered secure and permanent, long 
terms began to be more frequent than before; and were afterwards extensively 
introduced, being found extremely convenient for family settlements and 
mortgages: continuing subject, however, to the same rules of succes- 
sion, *and with the same inferiority to freeholds, as when they were [*143 
little better than tenancies at the will of the landlord. (15) 

Every estate which must expire at a period certain and prefixed, by what- 
ever words created, is an estate for years.(16) And therefore this estate is 


tg Mirror, c. 2, 227. Co. Litt. 45, 46. n°, 248, fol. 148, for fifty years, 7 Edw. IV. 

) Madox Formulare Anglican. n°. 239, fol. 140. (1) 82 Ass. pl. 6. Bro, Abr. t. mordawneestor, 42 ;. 
Demise for eighty years, 21 Ric, II... . Ibid, n° spoliation, 6. 

245, fol. 146, for the like term, A.p. 1429.. . . Ibid. (k) Stat. of mortmain, 7 Edw. I. 


a Wood Landlord and Tenant, 459 (1 ed. 1884). 

15) It is the duty of the tenant to maintain the title of his landlord. It results from 
the fealty which is incident to every tenure. It is one of the best-settled principles of 
the law that neither the tenant, nor any one claiming under him nor by collusion with 
him, shall be permitted to controvert his landlord’s title. In an action of covenant on 
the demise, the tenant cannot plead zl habuit in tenementis, [That he holds nothing 
in the tenements;] in an action of ejectment, he cannot set up a title in himself or an 
outstanding title in another. If he has acquired a better title than the landlord, he is. 
bound to surrender the possession at the termination of his lease, though he may after- 
wards prosecute his better title. Rankin v. Tenbrook, 6 Watts, 386. Cooper v. Smith, 
8 Watts, 536. Stewart v. Roderick, 4 W. & S. 188. Naglee wv. Ingersoll, 7 Barr, 185. 
Jackson v. Stewart, 6 Johns. 34. Chambers v. Pleak, 6 Dana, 426. 

There are some exceptions, however, to this general principle, important to be noticed. 
The rule that a lessee cannot controvert the title of his lessor is founded on the presump- 
tion of the lease being taken without fraud, force, or illegal behavior on the part of the 
lessor; and wherever this is not the case it does not apply. Hamilton v. Marsden, 6 
Binn, 45. Miller v. McBrier, 14 S. & R. 382. So where a person goes to one in posses- 
sion, and, upon the false and fraudulent representation that he is the true owner, induces 
him to take a lease, the tenant is not estopped. Hall v, Benner, 1 Penna. R. 402. Gleim 
v. Rise, 6 Watts, 44. If one who has no right comes and induces him in possession to 
become his tenant, it must be by some misrepresentation of fact or law; and it matters 
not whether the deception practiced originates in voluntary falsehood or in simple mis- 
take, for the immunity it confers springs not so much from the fraud of the usurper as 
from the wrong which the deception would otherwise work upon the rights of the lessee, 
Hockenbury v. Snyder, 2W. & S. 240. Baskin v. Seechrist, 6 Barr, 154. 

Another class of exceptions to this general principle is where the tenant has a good 
title, and a stranger purchases it bona fide and receives possession without any knowledge 
of the tenancy. Dikeman v. Parrish, 6 Barr, 210, Thompson v. Clark, 7 Barr, 62. 

And so an exception exists when the title of the landlord has expired or been divested 
subsequently to the creation of the tenancy. As, if the landlord hold by a defeasible 
title or by an estate less than a fee, or he sells, or his title is divested by a judicial sale, 
the tenant may attorn to the true owner. Jackson v. Rowland, 6 Wend. 666. ansford 
v. Turner, 5, J. J. Marsh, 104. Kinney v. Doe, 8 Blackf. 350. Bowser v. Bowser, Io 


Humph. 49.—SHARSWOOD. 
(16) Bright v. McOuat, 40 Ind. 523 (1872). People v. Westervelt, 17 Wendell (N. Y.) 
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frequently called a term, ‘erminus, because its duration or continuance is 
bounded, limited, and determined: for every such estate must have a certain 
beginning and certain end.(/) But zd certum est, quod certum reddi potest:(17) 
therefore if a man make a lease(18) to another for so many years as J. S. 
shall name, it is a good lease for years;(m) for though it is at present uncer- 
tain, yet when J. S. hath named the years, it is then reduced to a certainty. 
If no day of commencement is named in the creation of this estate, it begins 
from the making, or delivery, of the lease.(z) A lease for so many years as 
J. S. shall live, is void from the beginning;(0) for it is neither certain, nor 
can ever be reduced to a certainty, during the continuance of the lease. And 
the same doctrine holds, if a parson make a lease of his glebe for so many 
years as he shall continue parson of Dale; for this is still more uncertain. 
But a lease for twenty or more years, if J. S. shall so long live, or if he 
should so long continue parson, is good:(#) for there is a certain period 
fixed, beyond which it cannot last; though it may determine sooner, on the 
death of J. S., or his ceasing to be parson there. (19) 

We have before remarked, and endeavored to assign the reason of, the 
inferiority in which the law places an estate for years, when compared with 
an estate for life, or an inheritance: observing, that an estate for life, even 
if it be pur auter vie, is a freehold; but that an estate for a thousand years is 
only a chattel, and reckoned part of the personal estate.(g)(20) Hence it 
follows, that a lease for years may be made to commence zz futuro, though 

a lease for life cannot.(21) As, if I grant lands to Titius to hold 
*r44] from Michaelmas next for *twenty years, this is good; but to hold 

from Michaelmas next for the term of his natural life, is void. For 
no estate of freehold can commence zz futfuro,;(22) because it cannot be 
created at common law without livery of seisin, or corporal possession of the 
land; and corporal possession cannot be given of an estate now, which is not 
to commence now, but hereafter.(7) And, because no livery of seisin is 
necessary to a lease for years, such lessee is not said to be sezsed, or to have 
true legal seisin of the lands. Nor indeed does the bare lease vest any 
estate in the lessee; but only gives him a right of entry on the tenement, 
which right is called his zmterest in the term, or interesse termini: but when 
he has actually so entered, and thereby accepted the grant, the estate is 
then, and not before, vested in him, and he is Jossessed, not properly of the 
land, but of the term of years;(s) the possession or seisin of the /azd remaining 
still in him who hath the freehold.(23) Thus the word zevm does not merely 
signify the time specified in the lease, but the estate also and interest that 


(2) Co. Litt. 45, Co. Litt. 45. 
(m) 6 Rep, 35. A Ibid. 46. 
tn) Co. Litt. 46, r) 5 Rep. 94. 
o) Ibid. 45. 8) Co. Litt. 46. 


674, 678 (1836). Bigelow v, Finch, 17 Barb. (N. VY.) 396 (1854). 1 Greenleaf’s Cruise 
on R. P. 252. 


(17) [That is certain which can be made certain.] 
(18) Zw re Senate File 31, 25 Neb. 886 (1889). 2 Sheppard’s Touchstone; Preston, 275. 
1 Schouler Pers. Property, 3 24 (2 ed. 1884). 
Ze 1 Schouler Pers. Prop. ¢ 24, e¢ seg. (2 ed. 1884). 
20) Thornton v. Mehring, 117 Ill. 59 (1886). 
be I Batchelder v. Dean, 16 N. H. 268 (1844). 

22) That is to say no estate of freehold zm futuro can pass by a common law convey- 
ance, but deeds operating under the statute of uses, such as bargain and sale covenant to 
stand seised, or even a devise, may give an estate of freehold, to commence 77 Suturo. 
ae Sai nee a i c Ba? ae: 1 Chitty’s General Practice, 306. Wyman v. 

, 50 Me. 152 (1 - _I Schouler Pers, 5 
aareoat re e A Prop. ¢ 23 (2 ed. 1884). Wood Landlord 
(23) Averill v, Taylor, 4 Selden, N. Y. 52 (1850). Hoyt v. Dillon, 19 Barb. 652 N. Y. 
(1855). Lee v. Lee, 74 N.C. 71 (1876). Lowry vw. Steele, 4 Ohio, 171 (1829). Carter v, 
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passes by that lease;(24) and therefore the frm m i i 
continuance of the “me, as by surrender, forfeiture, wee the like ene Her 
which reason, if I grant a lease to A. for the term of three years, acd after 
the expiration of the said ¢evm, to B. for six years, and A surrenders or 
forfeits his lease at the end of ove year, B.’s interest shall immediatel take 
effect: but if the remainder had been to B. from and after the emninien of 
eee enor from and after the expiration of the said Ame, in this 
.’§ interest will not commence ti i i : 
eens Als tort ore e till the time is fully elapsed, whatever 
Tenant for term of years hath incident to and inseparable from his estate 
unless by special agreement, the same estovers which we formerly ob- 
served(w) that tenant for life was entitled to; that is to say, house-bote, 


fire-bote, plough-bote, and hay-bote; t ; 
explained.(x) (27) y-bote;(w) terms which have been already 


t) Co. Litt. 45, w) Co, Litt. 45. 
oA Page 122. is Page 35. 


Woolfork, 71 Md. 287 (1889). Woods v. Hubbell, 6 Seld : 
Pers. Prop., 2 23 (2 in 88)). , 6 Selden (N. Y.) 488 (1853). 1 Schouler 

(24) The term of an office is said to be a fixed period prescribed for holding the office 

and is the estate or interest which the incumbent has init. State v. Ware, 13 Oregon, 
386 (1886). Hargrove v. Miller, 1 Busbee (N. C.) 70 (1853). : ; 
ey Dunlap v. Bullard, 131 Mass. 162 (1881). 1 Lomax Dig. 145. 
_ (26) The term may end by forfeiture or re-entry for condition broken, either express or 
implied. A forfeiture may be incurred either by a breach of those conditions which are 
always implied or understood to be annexed to the estate, or those which may be agreed 
upon between the parties and expressed in the lease. The lessor, having the jus dis- 
ponendt, may annex whatever conditions he pleases, provided they be not illegal, unrea- 
sonable, or repugnant to the grant itselt, and upon breach of these conditions may avoid 
the tease. Any act of the lessee by which he disaffirms or impugns the title of his lessor 
comes within the first class; for to every lease the law tacitly annexes a condition that, if 
the lessee do any thing which may affect the interest of the lessor, the lease shall be void 
and the lessor may re-enter. Every such act necessarily determines the relation of land- 
lord and tenant; since to claim under another, and at the same time to controvert his. 
title,—to affect to hold under a lease, and at the same time to destroy the interest out of 
which the lease arises,—would be most palpable inconsistency. So where the tenant 
does an act which amounts to a disavowal of the title of the lessor, no notice to quit is 
necessary; as where the tenant has attorned to some other person, or answered an appli- 
cation for rent by saying that his connection as tenant with the party applying has 
ceased. In such cases as the tenant sets his landlord at defiance, the landlord may con- 
sider him either as his tenant or as a trespasser. Newman v. Rutter, 8 Watts, 51. 
Willison v. Watkins, 3 Pet. 49. Jackson v. Vincent, 4 Wend. 633. Where there is a 
condition of re-entry reserved in a lease for non-payment of rent, the landlord must 
demand the precise amount due on the day it becomes due, at such a convenient time 
before sunset that the sum could be counted and on the most notorious part of the land, 
though it be vacant. McCormick v. Conell, 6 S. & R. 151. Jackson v, Harrison, 17 
Johns. 66. Jackson v. Kipp, 3 Wend. 230. Conner v. Bradley, 1 How. U.S. 211. Jones 
v. Reed, 15 N. Hamp. 68.—SHARSWOOD. 

(27) The tenant is bound to commit no waste, and to make fair and tenantable repairs, 
such as putting in windows or doors that have been broken by him, so as to prevent 
waste and decay of the premises; but not to make substantial and lasting repairs, such as 
putting on new roofing. He is not liable for general repairs; nor is he compellable to 
restore premises if burned down or become ruinous by any other accident without any 
default on his part. And in all cases there is an implied agreement, arising out of the 
relation of landlord and tenant, to use the premises in an ordinary and proper manner. 
If a tenant chooses to put permanent repairs on the leased property without the consent 
of the landlord, he cannot charge them in account with him. Long v. Fitzsimons, 1 W. 
& S. 530. Mumford v. Brown, 6 Cowen, 475. Vai v. Weld, 17 Missouri, 232. But when 
the repairs are made with the assent and by the authority of the landlord, the law is 
otherwise; for in that case the expense may be thrown upon the landlord,—and that 
without any express promise to pay. If it was with his assent and for his benefit, the 
law will imply an undertaking to pay for them. Merely standing by without objecting 
will not suffice: there must be some act and encouragement for the landlord to entitle the 
tenant to charge the landlord. Cornell v. Vanartsdalen, 4 Barr, 364. City Council v. 
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*1 45] *With regard to emblements, or the profits of lands sowed by 

tenant for years, there is this difference between him, and tenant for 
life: that where the term of tenant for years depends upon a certainty, as if 
he holds from midsummer for ten years, and in the last year he sows a crop 
of corn, and it is not ripe and cut before midsummer, the end of his term, 
the landlord shall have it; for the tenant knew the expiration of his term, 
and therefore it was his own folly to sow what he could never reap the profits 
of.(v) But where the lease for years depends upon an uncertainty: as, 
upon the death of a lessor, being himself only tenant for life, or being a 
husband seised in right of his wife; or if the term of years be determinable 
upon a life or lives; in all these cases the estate for years not being certainly 
to expire at a time foreknown, but merely by the act of God, the tenant, or 
his executors, shall have the emblements in the same manner that a tenant 
for life or his executors shall be entitled thereto.(z)(28) Notso, if it deter- 
mine by the act of the party himself: as if tenant for years does any thing 
that amounts to a forfeiture; in which case the emblements shall go to the 
lessor and not to the lessee, who hath determined his estate by his own 
default. (a) (29) 

II. The second species of estates not freehold are estates at w7//.(30) An 
estate at will is where lands and tenements are let by one man to another, to 
have and to hold at the will of the lessor; and the tenant by force of this 
lease obtains possession.(4) Such tenant hath no certain indefeasible estate, 
nothing that can be assigned by him to any other;(31) because the lessor 
may determine his will, and put him out whenever he pleases. But every 
estate at will, is at the will of both parties, landlord and tenant; so that 
either of them may determine his will, and quit his connection with the 

other at his own pleasure. (c)(32) Yet thismust be understood with 
*t46] some restriction. *For if the tenant at will sows his land, and the 

landlord, before the corn is ripe, or before it is reaped, puts him out, 
yet the tenant shall have the emblements, and free ingress, egress, and 
regress, to cut and carry away the profits.(@) And this for the same reason 
upon which all the cases of emblements turn; viz. the point of uncertainty: 
since the tenant could not possibly know when his landlord would determine 
his will, and therefore could make no provision against it; and having sown 

y) Litt. 2 68. (0) Litt. 2 68. 


2) Co. Litt. 56. e) Co. Litt. 55. 
a) Ibid. 55. (a) Ibid. 56. 


Moorhead, 2 Rich. 430. There is no implied covenant or warranty on the part of a lessor 
of a dwelling-house that the premises are tenantable. Cleves v. Willoughby, 7 Hill, 83. 
Neidelt v. Wales, 16 Missouri, 214. It is implied from the letting a farm for agricultural 
purposes that the tenant will cultivate the land according to the rules of good husbandry. 
Lewis v. Jones, 5 Harris, 262.—SHARSWOOD. 

(28) 1 Bevans v. Briscoe, 4 Md. 140 (1816). 

(29) What was recognized as a good particular custom in England, in Wigglesworth v. 
Dallison ez a/., 1 Dough. 201, that a tenant, whether by parol or deed, after the expiration 
of his term, shall have the way-going crop, and the right to enter, cut and carry it away, 
is the common law of Pennsylvania. Stultz v. Dickey, 5 Binn. 285. In the nature of 
the thing it is reasonable that, where a lease commences in the spring of one year and 
ends in the spring of another, the tenant should have the crop of winter grain sown by 
him the autumn before the lease expired; otherwise he pays for the land one whole year 
without having the benefit of a winter crop. It is confined, however, to the winter grain. 
The tenant has no right to a crop of grain sown in the spring before his lease expires. 
Demi v. Bossler, 1 Penna. R. 224. The straw is a constituent part of the way-going crop. 
Craig v. Dale, 1 W. & S. 509. Iddings v. Nagle, 2 W. & S. 22. Soin New Jersey. Van 
Doren v. Everitt, 2 South. 460.—SHARSWOOD. 

(30) Wood Landlord and Tenant, 30 (1 ed. 1884). 

(31) Nelson v. State, 57 Miss. 288 (1879). 2 Sheppard’s Touchstone, Preston, 284. 
__(32) I Barb. Rights of Pers. and Prop. 595. Wakeman v. Banks, 2 Conn. 452 (1818). 
Wiggins Ferry Co. v. R. R. Co., 94 Ill. 93 (1879). 
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the land, which is for the good of the public, upon a reasonable presumption 
the law will not suffer him to be a loser by it. But it is otherwise, and upon 
reason equally good, where the tenant himself determines the will: for in 
this case the landlord shall have the profits of the land.(e)(33) ; 

What act does, or does not, amount to a determination of the will on either 
side, has formerly been matter of great debate in our courts. But it is now, 
I think, settled, that (besides the express determination of the lessor’s will, by 
declaring that the lessee shall hold no longer; which must either be made 
upon the land,(/) or notice must be given to the lessee)( g) the exertion of 
any act of ownership by the lessor, as entering upon the premises and cutting 
timber, (4) taking a distress for rent and impounding it thereon, (z) or making 
a feoffment, or lease for years of the land to commence immediately 3(2)(34) 
any act of desertion by the lessee, as assigning his estate to another,(35) or 
committing waste, which is an act inconsistent with such a tenure;(/) or, 
which is zzstar omnium,(36) the death or outlawry of either lessor or lessee; 
(mz) puts an end to or determines the estate at will. 

The law is however careful, that no sudden determination of the will by 
one party shall tend to the manifest and unforeseen prejudice of the 
other. This appears in the case of *emblements before mentioned; [*147 
and, by a parity of reason, the lessee, after the determination of the 
lessor’s will, shall have reasonable ingress and egress to fetch away his goods 
and utensils.(7)(37) And if rent be payable quarterly, or half-yearly, and 
the lessee determines the will, the rent shall be paid to the end of the current 
quarter or half year.(0) And upon the same principle, courts of law have 
of late years leaned as much as possible against construing demises, where 
no certain term is mentioned, to be tenancies at will; but have rather held 
them to be tenancies from year to year so long as both parties please, espe- 
cially where an annual rent is reserved:(38) in which case they will not 


e) Co. Litt. 55. k) 1 Roll. Abr. 860. 2 Lev. 88. 
Jf) Ibid. 1) Co. Litt. 55. : 

g) 1 Ventr. 248. m) 5 Rep. 116, Co. Litt. 57, 62. 
2 Co. Litt. 55. n) Litt. 2 69. f 

t) Ibid. 57. 0) Salk. 414. 1 Sid. 339. 


33) Smith’s Land. and Ten. 54. 
S Kelly v. Waite, 53 Mass. 302 (1847). Rockwell v. Bradley, 2 Conn. 12 (1816), 
‘Eggleston v. N. Y. & Harlem R. R. Co., 35 Barb. 168 (1859). 

(35) Jackson v. Hughes, 1 Blackford, Ind. 426 (1826). 

A general lease for an indefinite period of time is now held to bea lease for years, 
provided a fixed rent be retained. Leslie vy. Randolph, 4 Rawl, Pa. 126 (1834). Jackson 
v. Bryan, I Johnson, N. Y. 325 (1806). ; ; j 

A parol lease for more than three years, being void at common law, is construed to be 
-a lease for years. Strong v. Crosby, 21 Conn. 398 (1851). 

‘<A Jease at will being now considered a lease from year to year,” cannot be vacated 
without half a year’s notice to quit.—CHRISTIAN. Den v. Drake, 2 N. J. 530, Green 

1835). 
: ne reservation of rent, as an exponent of the relation existing between landlord and 
‘tenant, was the leading circumstance upon which leases for uncertain terms, were held 
to be leases from year to year. Den v. Drake, 2N. J. Green, 531 (1835). Currier uv. 
Perley, 24 N. H. 219, 223 (1851). 

(36) [An equivalent of all.] Cody v. Quarterman, 12 Ga. 4oI (1852). ; 

(37) ‘Vet if the entry be accompanied by violence to the owner of the property, it 
becomes a trespass ab initio, [From the beginning] and an action will lie for the damage 
resulting therefrom.’’ 2 Waterman on Trespass, 414. 2 Story on Contracts, 458 (5 ed.). 
Daniels v. Brown, 34 N. H. 454-458 (1857). PR Pops 

(38) A tenancy from year to year is where tenements are expressly or impliedly demise 
by the landlord tothe tenant to hold from year to year, so long as the parties shall respec- 
tively please; and there could not be such a tenancy determinable only at the will of the 
tenant; for then it would operate as a tenancy for his life, which was not creatable by parol, 
but only by feoffment or other deed. 8 East, 167. What was formerly considered as a 
.tenancy at will has, in modern times, been construed to be a tenancy from year to year; 
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suffer either party to determine the tenancy even at the end of the year, 
without reasonable notice to the other, which is generally understood to be 
six months.( £)(39) 

T’here is one species of estates at will that deserves a more particular regard 
than any other; and that is, an estate held by copy of court-roll; or, as we . 
usually call it, a copyhold estate. ‘This, as was before observed, (¢) was in its: 
original and foundation nothing better than a mere estate at will. But, the 
kindness and indulgence of successive lords of manors having permitted these 
estates to be enjoyed by the tenants and their heirs, according to particular 
customs established in their respective districts; therefore, though they still 
are held at the will of the lord, and so are in general expressed in the court- 
rolls to be, yet that will is qualified, restrained, and limited, to be exerted 
according to the custom of the manor. ‘This custom, being suffered to grow 
up by the lord, is looked upon as the evidence and interpreter of his will: his 
will is no longer arbitrary and precarious; but fixed and ascertained by the 
custom to be the same, and no other, that has time out of mind been exer- 
cised and declared by his ancestors. A copyhold tenant is therefore now 

full as properly a tenant by the custom as a tenant at will; the custom 
*148] * having arisen from a series of uniform wills. And therefore it is 

rightly observed by Calthorpe, (7) that ‘‘ copyholders and customary 
tenants differ not so much in nature as in name; for although some be called 
copyholders, some customary, some tenants by the virge, some base tenants, 
some bond tenants, and some by one name and some by another, yet do they 
all agree in substance and kind of tenure; all the said lands are holden in 
one general kind, that is, by custom and continuance of time; and the diver- 
sity of their names doth not alter the nature of their tenure.’’ 

Almost every copyhold tenant being therefore thus tenant at the will of 
the lord according to the custom of the manor; which customs differ as much 
as the humor and temper of the respective ancient lords, (from whence we 
may account for their great variety, ) such tenant, I say, may have, so far as 
the custom warrants, any other of the estates or quantities of interest, which 
we have hitherto considered, or may hereafter consider, and hold them united 
with this customary estate at will. A copyholder may, in many manors, be 
tenant in fee-simple, in fee-tail, for life, by the curtesy, in dower, for years, 

(p) This kind of lease was in use as long ago as Hen, VIII. 15, 16. 


the reign of Henry VIII., when half a year’s notice (q) Page 93. 
seems to have been required to determine it. Tr. 13 (r) On copyholds, 51, 54. 


and from a general occupation such a tenancy will be inferred, unless a contrary intent 
appear. 3 Burr. 1609. IT. R.163. 37. R. 16. 8T. R.3. And so, in the cases in 
which the statute against frauds (29 Car, II. c. 3) declares that the letting shall only have 
the effect of an estate at will, it operates as a tenancy from year to year. 87. R13. 5 
T. R. 471. So, where rent is received by a landlord, that raises an implied tenancy from 
year to year, though the tenant was originally let in under an invalid lease. 3 East, 451. 
So, ifa tenant hold over by consent after the expiration of a lease, he becomes tenant 
from year to year, (5 Esp. R. 173,) even where the lease was determined by the death of 
the lessor tenant for life in the middle of a year. 1H. B. 97. 

But if the circumstances of the case clearly preclude the construction in favor of such 
a tenancy, it will not exist; as where a party let a shed to another for so long as both 
parties should like, on an agreement that the tenant should convert it into a stable, and 
the defendant should have all the dung for a compensation, there being no reservation 
referable to any aliquot part of a year, this was construed to be an estate at will. 4 Taunt. 
128. And it must by no means be understood that a strict tenancy at will cannot exist 
at the present day; for it may clearly be created by the express will of the parties. Id. 
ibid. 5 B.&A. 604. 1 Dowl. & R. 272. So, under an agreement that the tenant shall 
always be subject to quit at three months’ notice, he is not tenant from year to year, but 
from quarter to quarter. 3 Camp. 510.—Currry. ‘ 

(39) Den v. Drake,,2 N. J. 528, Green (1834). Cooke v. Neilson, 1 Bright. Pa., 467. 
It is clearly established that in a tenancy from year to year, the landlord, in order to: 
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at sufferance, or on condition: subject, however, to be deprived of these 
estates upon the concurrence of those circumstances which the will of the 
lord, promulgated by immemorial custom, has declared to be a forfeiture. or 
absolute determination, of those interests; as in some manors the want of 
issue-male, in others the cutting down timber, the non-payment of a fine 
and the like. Yet none of these interests amount to a freehold: for the free. 
hold of the whole manor abides always in the lord only, (s) who hath granted 
out the use and occupation, but not the corporal seisin or true legal posses- 
sion, of certain parcels thereof, to these his customary tenants at will. 

The reason of originally granting out this complicated kind of interest. so 
that the same man shall, with regard to the same land, be at one and 
the same time tenant in fee-*simple and also tenant at the lord’s will, [*149 
seems to have arisen from the nature of villenage tenure; in whicha 
grant of any estate of freehold, or even for years absolutely, was an imme- 
diate enfranchisement of the villein.(¢) The lords therefore, though they 
were willing to enlarge the interest of their villeins, by granting them estates 
which might endure for their lives, or sometimes be descendible to their issue, 
yet, not caring to manumit them entirely, might probably scruple to grant 
them any absolute freehold; and for that reason it seems to have been con- 
trived, that a power of resumption at the will of the lord should be annexed 
to these grants, whereby the tenants were still kept in a state of villenage, 
and no freehold at all was conveyed to them in their respective lands: and of 
course, as the freehold of all lands must necessarily rest and abide some- 
where, the law supposed it still to continue and remain in the lord. After- 
wards, when these villeins became modern copyholders, and had acquired by 
custom a sure and indefeasible estate in their lands, on performing their 
usual services, but yet continued to be styled in their admissions tenants at 
the will of the lord,—the law still supposed it an absurdity to allow, that 
such as were thus nominally tenants at will could have any freehold interest; 
and therefore continued and now continues to determine, that the freehold 
of lands so holden abides in the lord of the manor, and not in the tenant; for 
though he veally holds to him and his heirs forever, yet he is also sazd to 
hold at another’s will. But with regard to certain other copyholders of free 
or privileged tenure, which are derived from the ancient tenants in villein- 
socage,(2) and are not said to hold at the will of the lord, but only according 


() Litt. 2 81. 2 Inst. 325. (w) See page 98, etc. 
t) Mirr. c. 2, 2 28. Litt. # 204, 205, 206. 


determine the tenancy, must give due notice, otherwise the tenant cannot be ejected, but 
is entitled to hold over for another year. The general custom of tenants of farms in the 
country, of quitting at a particular season of the year, has laid a strong foundation in 
convenience for this rule. Otherwise a tenant ejected without notice at the first of April 
would be left destitute of a home and a means of earning a livelihood until the ensuing 
first of April; and on the other hand, the landlord whose farm is deserted by the tenant, 
would suffer the inconvenience and loss of having his property unoccupied until the 
regular time of letting comes around again. Ibid. 465. A tenant at will, at sujferance, 
however, or a mortgagor in possession by license from the mortgagee, are not entitled to 
notice to quit in the usual acceptation of the term. Wakeman v. Banks, 2 Conn. 453 
(1818.) A tenant having begun his year under the lease, cannot be ejected, even by a six 
months’ notice, before the end of the year. Boggs v. Black, 1 Binn. Pa., 334 (1808). 
Fahnestock v. Faustenaur, 5S. & R. 174 (1819). If, however, the lease is determinable at 
a particular period, or at the occurrence of a certain event, no notice to quit is necessary. 
As to the case of lodgings, that depends on a particular contract, and is an exception to 
the general rule, the parties being governed by the agreement made. Seer T. R. 162; 1 
Esp. Rep. 94; Adams, 124; 3 B. & C. go. Bedford v. McElheron, 2 S. & R. 50. Evans 
v. Hastings, 9 Barr, 273. Durell v. Johnson, 17 Pick. 263. Allen v. Jaquish, 21 Wend. 
628. 

A tenant who controverts the title of his landlord, is not entitled to notice, and cannot 
set up the lack of it as a defence against ejectment. Rockwell v. Bradley, 2 Conn. II 


(1816). 
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to the custom of the manor, there is no such absurdity in allowing them to be 
capable of enjoying a freehold interest: and therefore the law doth not sup- 
pose the freehold of such lands to rest in the lord to whom they are holden, 
put in the tenants themselves;(v) who are sometimes called customary free- 
holders, being allowed to have a freehold zzéerest, though not a freehold 
tenure. (40) 
*150 | *However, in common cases, copyhold estates are still ranked (for 
the reasons above mentioned) among tenancies at will; though 
custom, which is the life of the common law, has established a permanent 
property in the copyholders, who were formerly nothing better than bond- 
men, equal to that of the lord himself, in the tenements holden of the 
manor; nay, sometimes even superior; for we may now look upon a copy- 
holder of inheritance, with a fine certain, to be little inferior to an absolute 
freeholder in point of interest, and in other respects, particularly in the clear- 
ness and security of his title, to be frequently in a better situation. (41) 

III. An estate at sufferance is where one comes into possession of land by 
lawful title, but keeps it afterwards without any title at all.(42) As ifa 
man takes a lease for a year, and after a year is expired continues to hold 
the premises without any fresh leave from the owner of the estate. Or, if a 


(v) Fitz. Abr. tit. corone; 310, custom. 12 Bro. Abr. Litt. 59. Co. Copyh. 2382. Cro. Car. 229. 1 Roll, 
tit. custom, 2, 17; tenant per copie, 22. 9 Rep. 76. Co. Abr. 562. 2 Ventr. 148. Carth. 432. Lord Raym. 1225. 


(40) Allen v. Carpenter, 15 Mitch. 34 (1866). Mayor of Basingstoke v. Lord Bolton, t 
Dreweys Ch. Rep. 293 (1852). Merwin v. Camp, 3 Conn. 44 (1819). 

(41) Copyhold or customary tenure may be put an end to by a grant from the lord of 
the freehold orof his seignorial rights. This is called enfranchisement, and the tenant 
by this means become seised in common socage of the lands, which he thenceforth holds 
as tenant to the superior lord of whom the lord held before the grant. If again copyhold 
and freehold titles become united in one person, extinguishment takes place, the copy- 
hold interest merging and becoming extinguished in the superior one. Formerly the 
granting of enfranchisement to a tenant was entirely within the breast of the lord, and 
the tenant had no means of obtaining an alteration in his tenure. Where the fine im- 
posed by the lord upon the change of a tenant is arbitrary instead of certain, the posi- 
tion of the copyholder is a very disadvantageous one; and the legislature has of late years 
been disposed to look upon the impediments thus opposed to the free alienation of lands 
as a public grievance. Accordingly, several acts have been passed during the present 
reign (Victoria) with the object of facilitating enfranchisement, the last of which (15 
& 16 Vict. c. 51) has enabled tenants to compel the lord to grant enfranchisement, and 
the lord, if he pleases, to compel tenants to accept it,—in either case, on terms which in 
a of dispute are fixed by the commissioners appointed for this purpose by the statute. 
—KERR. 

(42) If an estate is leased to a man and his wife to be held during the lives of both, 
and one remains in possession after the death of the other, he is a tenant by sufferance. 
Livingstone v. Tanner, 12 Barb. N. Y. 484 (1852). If a man sell his estate, promising to 
give possession upon a certain day, and holds after the time stipulated, he becomes a 
tenant by sufferance. Hyatt v. Wood, 4 Johnson, 156 N. Y. (1809). A continuance in pos- 
session by the grantor after a grant, must be presumed to be by the tacit consent of the 
grantees, and therefore not tortious, consequently trespass cannot be maintained against 
him until after entry or notice to quit. Keay v. Goodwin, 16 Mass. 4 (1819). Sims v. 
Humphrey, 4.N. Y. Denio, 188 (1847). Allen v. Carpenter, 15 Mich. 42 (1866). The tenant, 
however, is not a trespasser, unless he attempts to retain possession after entry by the 
owner. Tiedeman on Real Property, 2 ed. 189. A tenant by the month who rémains in 
possession of the premises after his term has expired, holds by the laches of his land- 
lord, and at common law is entitled to no notice to quit. Anderson v, Brewster, 44 Ohio, 
580 (1886). A tenant by sufferance, being not by the consent, but by the laches of the 
owner, it follows that there can be no tenancy by sufferance where there has been no 
laches. Moore v. Morrow, 28 Cal. 554 (1865). “A tenant by sufferance is not, by the com- 
mon law, liable for rent, as he holds by reason of the laches of the owner, and the latter 
has a right to enter and terminate the tenancy at any time. Hogsett v. Ellis, 17 Mich. 
368 (1868). Jackson v. Cairnes, 20 N. Y. Johnson 305 (1822). Williams v. Snidow, 4 Leigh, 
Va. 18 (1832). Hauxhurst v. Somers, 38 Cal. 563 (1869). Rowan v. Lytle, 11 Wendell, N. 
Y. 619 (1834). Wood, Landlord and Tenant, 12 (1 ed. 1884). Taylor, Landlord and 
Tenant, 53. 2 Waterman on Trespass, 421. 
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man maketh a lease at will and dies, the estate at will is thereby determined: 
but if the tenant continueth possession, he is tenant at sufferance. (w) (43) 
But no man can be tenant at sufferance against the king, to whom no Jdaches 
or neglect in not entering and ousting the tenant, is ever imputed by law; 
but his tenant, so holding over, is considered as an absolute intruder. (x) 
But, in the case of a subject, this estate may be destroyed whenever the true 
owner shall make an actual entry on the lands and oust the tenant: for 
before entry, he cannot maintain an action of trespass against the tenant by 
sufferance, as he might against a stranger:(y) and the reason is, because 
the tenant being once in by a lawful title, the law (which presumes no wrong 
in any man) will suppose him to continue upon a title equally lawful; unless 
the owner of the land by some public and avowed act, such as entry is, will 
ae his continuance to be tortious, or, in common language, wrong- 
mW. (44 

*Thus stands the law with regard to tenants by sufferance, and [151 
landlords are obliged in these cases to make formal entries upon their 
lands, (2) and recover possession by the legal process of ejectment;(45) and 
at the utmost, by the common law, the tenant was bound to account for the 
profits of the land so by him detained. But now, by the statute 4 Geo. II. 

(x) Co. Litt. 57. (y Co. Litt. 57. 

a) Ibid. 2) 5 Mod. 384. 


(43) A mortgagor who is suffered to continue in possession by the mortgagee isa tenant 
at sufferance. 5 B.& A. 604. Soaperson who has been let into possession under an 
agreement for a lease, and from whom the landlord has not received rent; for he, having 
no legal interest, may, after demand, be evicted by the landlord, (2 Taunt. 148;) though 
it would be otherwise if rent were received, which would afford evidence of a tenancy 
from year to year. 13 East, 19. So, if a purchaser be let into possession before convey- 
ance of the legal interest, he is a mere tenant at sufferance, and may be evicted after de- 
mand of the possession. 3Camp.8. 13 East, 210. 2M. &S. 8. 

Lord Coke tells us (in 2 Instit. 134) this diversity is to be observed: that where a man 
cometh toa particular estate by the act of the party, there, if he hold over, he is a tenant 
at sufferance; but where he cometh to the particular estate by act of law, as a guardian, 
for instance, there, if he hold over, he is no tenant at sufferance, but an abator. The 
same doctrine is laid down in 1 Inst, 271. 

Formerly tenants at sufferance were not liable to pay any rent for the lands, because 
it was the folly of the owners to suffer them to continue in possession after the determi- 
nation of their rightful estate. Finch’s case, 2 Leon, 143.—CuHITty. Russell v. Fabyan, 
34 N. H. 218, 223 (1836). Between the two parties to a mortgage there is a privity, and 
if the mortgagor remains in possession, it is a fair inference that he does so by sufferance 
of the mortgagee. But if the mortgagor lease hisclaim, there is no privity between the 
lessee and the mortgagee, and the very act by which he claims to possess the mortgaged 
estate, that is the lease of the mortgagor, terminates the estate and renders the pretended 
lessee a wrongdoer. ‘‘A mortgagor is no more than a tenant at sufferance, not entitled 
to notice to quit, and one tenant at sufferance cannot make another.’? Rockwell v. 
Bradly, 2 Conn. 16 (1816). : 

(44) Jackson v. Cairnes, 20 N. Y. 306, Johnson (1822). Keay v. Goodwin, 16 Mass. 4 
(1819). Williams v. Snidow, 4 Leigh, Va. 19 (1832.) Rowan v. Lytle, 11 Wend. N. Y. 
619 (1834). Livingston v, Tannor, 2 Kernan (N. Y.) 69 (1856). Russell v. Fabyan, 
34 N. H. 218, 224 (1856). In case of the death of the lessor, however, whether the 
tenant is tenant at will or by sufferance, the heirs have a right of entry. Camp v. 
Camp, 5 Conn. 302 (1824). ie : : 

(45) It has been a generally-received notion, that if a tenant for a term, from year to 
year, at will, or at sufferance, hold over, and do not quit on request, the landlord is put 
to his action of ejectment, and cannot take possession. But see 7 T. R. 431. 1 Price Rep. 
53. I Bingh. Rep. 158. 6 Taunt. 202-7; from which it appears that if the landlord can 
get possession without committing a breach of the peace, he may do so; and, indeed, if 
he were to occasion a breach of the peace, and be liable to be indicted for a forcible 
entry, still, he would have a defence to any action at the suit of the party wrongfully 
.- holding over, because the plea of liberum tenementum, or other title, in the lessor, would 
necessarily be pleaded in bar. Therefore a person who wrongfully holds over cannot é 
distrein the cattle of the landlord put on the premises (7 T. R. 471,) or sue him in trespass 
for his entry. 1 Bingh. Rep. 158.—CHITTY. 
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c. 23, in case any tenant for life or years, or other person claiming under or 
by collusion with such tenant, shall wilfully hold over after the determina- 
tion of the term, and demand made and notice in writing given, by him to 
whom the remainder or reversion of the premises shall belong, for delivering 
the possession thereof; such person, so holding over or keeping the other out 
of possession, shall pay for the time he detains the lands, at the rate of 
double their yearly value. And, by statute 11 Geo. II. c. 19, in case any 
tenant, having power to determine his lease, shall give notice of his intention 
to quit the premises, and shall not deliver up the possession at the time con- 
tained in such notice, he shall thenceforth pay double the former vent, for 
such time as he continues in possession. These statutes have almost put an 
end to the practice of tenancy by sufferance, unless with the tacit consent of 
the owner of the tenement. (46) 


CHAPTER EX: 
OF ESTATES UPON CONDITION. 


BESIDES the several divisions of estates, in point of interest, which we 
have considered in the three preceding chapters, there is also another species 
still remaining, which is called an estate upon condition,(1) being such whose 
existence depends upon the happening or not happening of some uncertain 


(46) A more summary proceeding still is given by statute 1 & 2 Vict. c. 74, where 
possession is unlawfully held over after the determination of the tenancy, where there is 
no rent, or where the rent does not exceed 20/. a year. In such cases the landlord may 
give the tenant or occupier notice of his intention to proceed to recover possession 
under the authority of the act; and if the tenant does not appear, or fails to show cause 
why he does not give possession, two justices of the peace, acting for the district, may 
issue a warrant under their hands and seals, directing the constables to give the landlord 
possession. And now, by statute 9 & Io Vict. c. 94, s. 122, so soon as the term and 
interest of the tenant of any house or land where the value of the premises or the rent 
did not exceed 50/. per annum, and on which no fine had been paid, shall have ended, or 
be duly determined by a legal notice to quit, and the tenant shall refuse to quit, the 
landlord may enter a plaint in the county court and obtain possession through a bailiff 
of the county, who may be empowered to enter on the premises, with such assistants as 
he shall deem necessary, and give possession accordingly. STEWART. 

(1) As to things executed (a conveyance of lands, for instance,) a condition, to be valid 
must be created and annexed to the estate at the time that it is made, not subsequently: 
the condition may, indeed, be contained in a separate instrument, but then that must 
be sealed and delivered at the same time with the principal deed. Co. Litt. 236, b. Touch. 
126. As to things executory, (such as rents, annuities, etc.) a grant of them may be 
restrained by a condition created after the execution of such grant. Co. Litt, 237 5a: 
Littleton (in his 328th and three following sections) says, divers words there be, which, 
by virtue of themselves, make estates upon condition. Not only the express words 
“upon condition,” but also the words “provided always,” or “so that,” will make a 
feoffment or deed conditional. And again, (in his 331st section,) he says, the words ‘‘if 
it happen”? will make a condition in a deed, provided a power of entry is added. With- 
out the reservation of such a power, the words “if it happen” will not alone, and by 
their own force, make a good condition. This distinction is also noticed in Shep. Touch. 
122, where it is also laid down that although the words “‘ proviso,’’ ‘‘so that,” and “on 
condition” are the most proper words to make a condition, yet they have not always 
that effect, but frequently serve for other purposes: sometimes they operate as a qualifica- 
tion or limitation, sometimes as a covenant. And when inserted among the covenants in 
a deed, they operate as a condition only when attended by the following circumstances:— 
Ist. When the clause wherein they are found in a substantive one, having no dependence 
upon any other sentence in the deed, or rather, perhaps, not being used merely in quali- 
fication of such other sentence, but standing by itself. 2d. When it is compulsory upon 
the feoffee, donee, or lessee. 3d. When it proceeds from the part of the feoffor, donor, 
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event, whereby the estate may be either originally created 
or finally defeated.(@)(3) And these SiR I aye ene 
reserve till last, because they are indeed more properly qualifications of other 
estates, than a distinct species of themselves; seeing that any quantity of 
interest, a fee, a freehold, or a term of years, may depend upon these pro- 
visional restrictions. Estates, then, upon condition thus understood, are of 
two sorts: 1. Estates upon condition zmplied: 2. Estates upon condition 
expressed: under which last may be included, 3. Estates held zz vadio gage 
or pledge: 4. Estates by statute merchant, or statute staple: 5. Estates held 
by elegzt. 

iT: Estates upon condition implied in law, are where a grant of an estate 
has a condition annexed to it inseparably, from its essence and constitution 
although no condition be expressed in words.(4) As if a grant be made to 
aman of an office, generally, without adding other words; the law tacitly 


(a) Co, Litt. 201. 


or lessor, and declares his intention, (but, as to this point, see Whichcote v. Fox, Cro. 
Jac. 398. Cromwell’s case, 2 Rep. 72, and zzfra). 4th. When it is applied to the estate 
or other subject-matter. 

The word “ provided’? may operate as a condition and also a covenant. Thus, if the 
words are “‘ provided always, and the feoffee doth covenant,’’ that neither he nor his heirs 
shall do such an act; this, if by indenture, is both a condition and a covenant, for the 
words will be considered as the words of both parties. Whichcote v. Fox, Cro. Jac. 398. 
But if the clause have dependence on another clause in the deed, or be the words of the 
feoffee to compel the feoffer to do something, then it is not a condition, but a covenant 
only. So, if the clause be applied to some other thing, and not to the substance of the 
thing granted, then it is no condition. As, if a lease be made of land, rendering rent at 
B., provided that if such a thing happen it shall be paid at C., this does not make the 
estate conditional. And a proviso that a lessor shall not distrein for rent may be a good 
condition to bind him; but not a condition annexed to the estate. See Co. Litt. 203, b. 
Englefield’s case, Moor, 307, S. C. 7 Rep. 78. Berkeley v. The Earl of Pembroke, Moor, 
707, S. C. Cro. Eliz. 306, 560. Browning v. Beeston, Plowd. 131. 

The word ‘‘if’’ frequently creates a condition, but not always; for sometimes it makes 
a limitation, as where a lease is made for years, if A. B. shall so long live. Conditions 
may be annexed to demises for years without any of these formal words, where the intent 
that the estate should be conditional is apparent. Co. Litt. 204, a., 214,b. Shep. Touch. 
123.—CHITTY. 

(2) A particular estate may be limited with a condition that, after the happening of a 
certain event, the person to whom the first estate is limited shall have a larger estate. 
Such a condition may be good and effectual as wellin relation to things which le in grant 
as to things which lie in livery, and may be annexed as well to an estate-tail, which can- 
not be drowned, as to an estate for life or years, which may be merged by the access of a 
greater estate. But such increase of an estate by force of such a condition ought to have 
four incidents. 1. There must bea particular estate as a foundation for the increase to 
take effect upon; which particular estate, lord Coke held, must not be an estate at will, 
nor revocable, nor contingent. 2. Such particular estate ought to continue in the lessee 
or grantee until the increase happens, or at least no alteration in privity of estate must be 
made by alienation of the lessee or grantee; though the alienation of the lessor or grantor 
will not affect the condition; and the alteration of persons by descent of the reversion to 
the heirs of the grantor, or his alienee, or of the particular estate to the representatives 
of the grantee, will not avoid the condition. Neither need such increase take place im- 
mediately upon the particular estate, but may enure as a remainder to the donee of the 
particular estate, or his representatives, subsequent to an intermediate remainder to some- 
body else. 3. The increase must vest and take effect immediately upon the performance 
of the condition; for, if an estate cannot be enlarged at the very instant appointed for its 
enlargement, the enlargement shall never take place. 4. The particular estate and the 
increase ought to derive their effect from one and the same instrument, or from several 
deeds delivered at one andthe sametime. Lord Stafford’s case, 8 Rep. 149-153.—CHITTY. 

(3) It is a rule of law that a condition the effect of which is to defeat or determine an 
estate to which it is annexed must defeat the whole of such estate, not determine it in 
part only, leaving it good for the residue. Jermin v. Agscot, stated by chief-justice 
Anderson in Corbet’s case, 1 Rep. 85, b.; and see ibid. 86, b., Chudleigh’s.case, I Rep. 
138, b.—CHITTY. 

(4) 1 Schouler Pers. Prop. 3 151 (2 ed. 1884). 
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annexes hereto a secret condition, that the grantee shall duly execute 
*153] his office,(d) on breach of which condition *it is lawful for the 

grantor, or his heirs, to oust him, and grant it to another person. (¢) 
For an office, either public or private, may be forfeited by mzs-user or non- 
user, both of which are breaches of this implied condition. 1. By mzs-user, 
or abuse; as if a judge takes a bribe, or a park-keeper kills deer without 
authority. 2. By 2on-user, or neglect; which in public offices, that concern 
the administration of justice, or the commonwealth, is of itself a direct and im- 
mediate cause of forfeiture; but non-user of a private office is no cause of for- 
feiture, unless some special damage is proved to be occasioned thereby.(@)(5) 
For in the one case delay must necessarily be occasioned in the affairs of the 
public, which require a constant attention; but, private offices not requiring 
so regular and unremitted a service, the temporary neglect of them is not 
necessarily productive of mischief: upon which account some special loss must 
be proved, in order to vacate these. Franchises also, being regal privileges. 
in the hands of a subject, are held to be granted on the same condition of 
making a proper use of them; and therefore they may be lost and forfeited, 
like offices, either by abuse or by neglect.(e)(6) 

Upon the same principle proceed all the forfeitures which are given by law 
of life estates and others, for any acts done by the tenant himself, that are 
incompatible with the estate which he holds. As if tenants for life or years 
enfeoff a stranger in fee-simple: this is, by the common law, a forfeiture of 
their several estates; being a breach of the condition which the law annexes. 
thereto, viz., that they shall not attempt to create a greater estate than they 
themselves are entitled to.(/)(7) Soif any tenants for years, for life, or in 
fee, commit a felony; the king or other lord of the fee is entitled to have 
their tenements, because their estate is determined by the breach of the con- 
dition, ‘‘ that they shall not commit felony,’’ which the law tacitly annexes 

to every feodal donation. 
*154 ] *IT. An estate on condition expressed in the grant itself is where 
an estate is granted, either in fee-simple or otherwise, with an express 
qualification annexed, whereby the estate granted shall either commence, be 
enlarged, or be defeated, upon performance or breach of such qualification 
or condition.(g)(8) These conditions are therefore either precedent, or 

b) Litt. 2378. e) 9 Rep. 50. 

,) Ibid. 2379. { ?) Co. Litt. 215. 
) Co, Litt. 233, (g) Ibid. 201. 


(5) The office is not vacant by neglect or abuse; it requires an act done, or the exercise 
of power, to work the forfeiture and determine the title to the office. It is also well set- 
tled that no officer shall be removed without the agency of a tribunal competent to 
investigate the cause and pronounce sentence of the loss of right. State v. Trustees 5 
Ind, 89 (1854). State v. Hixon, 27 Ark. 402 (1872). : 

(6) Thomson v. The People, 23 Wend. 585 N. Y. (1840). Corporations must conform 
strictly to their conditions or they are liable to be dissolved. State v. Real Estate Bank 
5 Ark. 600 (1843). ; 

(7) It is only, however, such an alienation by feoffment with livery of seisin or by suf- 
fering a common recovery which works a forfeiture. Deeds under the statute of uses,— 
ordinary deeds of bargain and sale,—though they may assume to grant a greater estate, 
really convey no greater interest than the grantor had, and have not the operation 
pieces i in the text.—SHARSWOOD. 

anford v. Sanford, 55 Ga. 535 (1876). Washburn on Real Prop. ; A : 
Sheppard’s Touchstone; ee BY PS aie aes 

(8) The instances of conditions which now most frequently arise in practice are those 
contained in leases or agreements between lessor and lessee, and are principally condi- 
tions subsequent, provided for in the usual clauses of re-entry in case of a breach of a 
particular, or any covenant in the lease, as non-payment of rent, not repairing, not 
insuring, not residing on the premises, or in case of assignment, or parting with the 
possession, or of bankruptcy, or insolvency, etc. See the cases upon this subject, 2 


618 


CHAP. Io] OF THINGS. 154 
subsequent.(9) Precedent are such as must happen or 
estate can vest or be enlarged: subsequent Sate ee ae 
performance of which an estate already vested may be defeated. ‘Thus. if an 
estate for life be limited to A. upon his marriage with B. the marria re is 
precedent condition, and till that happens no estate(/) is vested in A “Or if 
a man grant to his lessee for years, that upon payment of a hundred marks 
within the term he shall have the fee, this also is a condition precedent, and 
the fee-simple passeth not till the hundred marks be paid.(z)(10) But if a 
man grants an estate in fee-simple, reserving to himself and his heirs a cer- 
tain rent; and that if such rent be not paid at the time limited, it shall be 
lawful for him and his heirs to re-enter, and avoid the estate: in this case the 
grantee and his heirs have an estate upon condition subsequent, which is 
defeasible if the condition be not strictly performed.(#)(11) To this class 
may also be referred all base fees, and fee-simples conditional at the common 
law.(7) ‘Thus an estate toa man and his heirs, /enants of the manor of Dale 
is an estate on condition that he and his heirs continue tenants of that manor. 
And so, if a personal annuity be granted at this day to a man and the heirs of his 
body, as this is no tenement within the statute of Westminster the Second, it 


h) Show. Parl. Cas. 83, ete. k) Litt. 3 325, 
th Co. Litt. 217. {i See pages 109, 110, 111. 


Cruise’s Dig. 10, 11, 13. 4 Cruise, 506. Adams, Kjectm. index, Co : 
by Patteson = Williams, index, Spee Ce muda ee 

Van Renselaer v. Ball, 19 N. Y. Rep. (Smith) 102 (1859). Boone Real Pr — 
240. Challis’ Law of Real Property, y a 52 au (1859) operty, 232 

(9) Even at common law and in the construction of a deed no precise technical words 
necessarily make a stipulation precedent or subsequent: neither does it depend upon the 
circumstance whether the clause has a prior or a posterior place in the deed, so that it 
takes effect as a proviso; for the same words have been construed to operate either as a 
precedent or as a subsequent condition, according to the nature of the transaction. 
Hotham v. The East India Company, 1 T. R. 645. Acherley v. Vernon, Willes, 156. 
‘The dependence or independence of covenants or conditions, lord Mansfield said, is to 
be collected from the evident sense and meaning of the parties; and, however trans- 
posed they may be in deed, their precedency must depend upon the order of time in 
which the intent of the transaction requires their performance. Jones v. Barkley, 2 
Doug. 601. 

Equity will not allow any one to take advantage of a bequest over, who has himself 
been instrumental in causing the breach of acondition. Garrett v. Pretty, stated from 
Reg. Lib. in 3 Meriv. 120. Clarke v. Parker, 19 Ves. 12. D’Aguilar v. Drinkwater, 2 
Ves. & Bea. 225. But it isa general] rule that where a condition is annexed by will toa 
devise or bequest, and no one is bound to give notice of such condition, the parties must 
themselves take notice and perform the condition, in order to avoid a_ forfeiture. 
Chauncy v. Graydon, 2 Atk. 619. Fry v. Porter, 1 Mod. 314. Burgess v. Robinson, 3 
Meriv. 9. Phillips v. Bury, Show. P. C. 50. Infancy will be no excuse in such case for 
non-performance of the condition. Bertie v. Lord Falkland, 2 Freem, 221. Lady Antr 
Fry’s case, I Ventr. 200. The application of this general rule, however, is subject to one 
restriction: where a condition is annexed to a devise of real estate to the testator’s heir. 
at-law, there notice of the condition is necessary before he can incur a forfeiture; for an 
heir-at-law will be supposed to have entered and made claim by descent, not under the 
will. Burleton v. Homfray, Ambl. 259.—CHITTY. 

(10) The language of a testator where he says, ‘‘I bequeath, etc., to my son John if he 
become of sound mind, or shall beget lawful issue who shall be of sound mind” was 
held to convey an estate on condition subsequent. Jackson v. Kip, 3 N. J. 242 (1825) 
(Halstead ). WOE 

(11) When a grant was made on condition that the grantee erect certain improvements, 
within a certain time, and the condition was not fulfilled, this was held to be a condition 
subsequent, and the estate could only be determined by an action of ejectment brought 
by grantors. Worthe v. Ratcliffe, 42 Ark. 347 (1883). When the conditions subsequent 
become impossible, the estate will not be defeated or forfeited by a failure to fulfil them. 
Martin v. Ballou, 13 Barb. 132 (1852). Giles v. State, 28 Ga. 462 (1859). Wiederanders v. 
The State, 64 Texas, 140 (1885). Wheeler v. Walker, 2 Conn. 200 (1817). Towle v. Rem- 
sen, 70 Sickels N. Y. App. 309 (1877). Jackson v. Schutz, 18 Johnson, 184 N. Y. (1820). 
Lindsay v. Lindsay, 45 Ind. 562 (1874). Warner ?. Bennett, 31 Conn. 475 (1863). 
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remains, as at common law, a fee-simple on condition that the grantee has 
heirs of his body. Upon the same principle depend all the determinable 
estates of freehold, which we mentioned in the eighth chapter: as durante 

viduttate, etc.;(12) these are estates upon condition that the grantees do 
*155] not marry, and the like. And, on the breach of any of these *sub- 

sequent conditions, by the failure of these contingencies; by the 
grantee’s not continuing tenant of the manor of Dale, by not having heirs of 
his body, or by not continuing sole; the estates which were respectively 
vested in each grantee are wholly determinable and void. 

A distinction is however made between a condition in deed and a limttation, 
which Littleton(s) denominates also a condition in law.(12) For when an 
estate is so expressly confined and limited by the words of its creation, that 
it cannot endure for any longer time than till the contingency happens upon 
which the estate is to fail, this is denominated a “imztation: as when land is 
granted to a man so long as he is parson of Dale, or whzle he continues un- 
married, or wztil out of the rents and profits he shall have made 500/., and 
the like. () In such case the estate determines as soon as the contingency 
happens, (when he ceases to be parson, marries a wife, or has received the 
500/.,) and the next subsequent estate, which depends upon such determina- 
tion, becomes immediately vested, without any act to be done by him who is 
next in expectancy.(13) But when an estate is, strictly speaking, upon 
condition in deed, (as if granted expressly upon condition to be void upon the 
payment of 4o/. by the grantor, or so ¢hat the grantee continues unmarried, 
or provided he goes to York, etc.,)(0) the law permits it to endure beyond 
the time when such contingency happens, unless the grantor or his heirs or 
assigns take advantage of the breach of the condition, and make either an 
entry or a claim in order to avoid the estate.(f)(14) Yet, though strict 
words of condition be used in the creation of the estate, if on breach of the 
condition the estate be limited over to a third person, and does not imme- 
diately revert to the grantor or his representatives, (as if an estate be granted 


(m) 2380. 1 Inst. 234. (0) Tbid, 42. 
(n) 10 Rep. 41. ‘p) Litt. 3347. Stat. 32 Hen. VIII. c. 34. 


(12) [During widowhood. ] 

(13) For an exposition of the difference between a condition in deed and a limitation, 
see I Greenleaf’s Cruise, 512. 

Challis Law of Real Property, 2 ed. 72 (1892). The requisition of the law that a 
clerk is to give bond with sufficient security, is a condition in law and is to be construed 
as alimitation. Dew v. Judges of Sweet Springs, 3 Va. 28, Henning and Munford (1808). 
Wheeler v. Dascomb, 57 Mass. 288 (1849). Henderson v. Hunter, 59 Pa. 335, 340 (1868). 
(Con.) When property is granted, with the limitation that the estate is to exist only so 
long as it shall be used for certain purposes, this constitutes an estate by limitation and 
requires no entry for its determination. 

Mayor é¢ a/., of Macon v. R. R. Co., 82 Ga. 509 (1889). 

(Con.) Vanatta v. Brewer, 32 N. J. Eq. 270 (1880). Towle v. Remsen, 70 Sickels, N. Y. 
App. 312 (1877). Goodeve’s Mod. Law of R. P. (3 ed.) 183. 

(14) The first estate created, however, has been assumed to be determinable zfso facto 
by the happening of the event by which it was measured. 

Washburn on Real Prop. 2 ed. vol. I, p. 28. 

Conditions subsequent are construed strictly against the grantor and his heirs, because 
they tend to destroy estates. Clark v. Holton, 57 Ind. 567 (1877). 

An estate upon condition subsequent does not revert until entry for the condition 
broken. Thomson v. Thomson, 9 Ind. 329 (1857). An estate for years, however, may 
be determined without entry. Guffy v. Hukill, 34 W. Va. 55 (1890). 

_A grant of water for the benefit of the clothing works ‘‘only”’ is not a conditional 
limitation by which the grant is forfeited—whenever the water is used for any other pur- 
pose. Conditions subsequent are not favored by law, and can only be created by clear 
and unmistakable terms. Dow v. Edes, 58 N. H. 195 (1877). Hammond v. R. R. Co. 15 
S. C. 33 (1880). Warner v. Bennett, 31 Conn. 475 (1863). Ibid. 477. Gilker v. Brown 
47 Mo. 108 (1860). Chalker v. Chalker, 1 Conn. 85 (1814). Church v, Grant, 69 Mass. 146 
(1855). Goodeve’s Mod. Law of R. P. (3 ed.) 183. ‘ ; 
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by A. to B., on condition that within two years B. intermarry with C., and 
on failure thereof then to D. and his heirs, ) this the law construes to _ 

be a limitation and not a *condition:(¢)(15) because if it were a [*156 
condition, then, upon the breach thereof, only A. or his representa- 

tives could avoid the estate by entry, and so D.’s remainder might be 
defeated by their neglecting to enter; but, when it is a limitation, the estate 
of B. determines, and that of D. commences, and he may enter on the lands 
the instant that the failure happens.(16) So also, if a man by his will 
devises land to his heir at law, on condition that he pays a sum of money, 
and for non-payment devises it over, this shall be considered as a limitation; 
otherwise no advantage could be taken of the non-payment, for none but the 
heir himself could have entered for a breach of condition. (7) (17) 

In all these instances, of limitations or conditions subsequent, it is to be 
observed, that so long as the condition, either express or implied, either in deed 
or in law, remains unbroken, the grantee may have an estate of freehold, pro- 
vided the estate upon which such condition is annexed be in itself of a freehold 
nature, (18) as if the original grant express either an estate of inheritance, or 
for life; or no estate at all, which is constructively an estate for life. For, 
the breach of these conditions being contingent and uncertain, this uncer- 
tainty preserves the freehold;(s) because the estate is capable to last forever, 
or at least for the life of the tenant, supposing the condition to remain un- 
broken.(19) But where the estate is at the utmost a chattel interest, which 
must determine at a time certain, and may determine sooner, (as a grant for 
ninety-nine years, provided A., B., and C., or the survivor of them, shall so 
long live, ) this still continues a mere chattel, and is not, by such its uncer- 
tainty, ranked among estates of freehold. 

These express conditions, if they be zwfossible at the time of their crea- 
tion, or afterwards became impossible by the act of God or the act of the 
feoffor himself, or if they be contrary to law, or repugnant to the nature of 


(q) 1 Vent. 202. (s) Co. Litt. 42. 
try Cro, Eliz. 205. 1 Roll. Abr, 411. 


(15) The authorities are all united in declaring that an interest which is a remainder 
limited to take effect after a disposal of the entire property in the thing by the grantor, 
can only be created by a conveyance operating under the statute of uses or by will. The 
case cited by Blackstone as a conditional limitation by common law conveyance, is stated 
by all the elementary writers as a devise, and Kent also refers to it as authority for the 
position that conditional limitations though not valid in the old conveyances at common 
law, yet within certain limits, they are good in wills and conveyances to uses. Wilson v. 
Cockrill, 8 Mo. 6 (1843). 2 Bright.’s Husb. and Wife, 463. ‘aes , 

It is a rule of law, that if a condition subsequent is followed by a limitation over, in 
case the condition is not fulfilled, or there is a breach of it, that is termed a conditional 
limitation. Stearns v. Godfrey, 16 Me. 160 (1839). Snider v. Newsom, 24 Ga, 142 (1859). 

(16) Stilwell v. Knapper, 69 Ind. 564 (1880). Delay v. Chapman, 3 Oregon, 464 (1869). 
Ibid. 463. ; J : : : . 

(17) If the grantor or his heir waive the forfeiture at his pleasure by the acceptance o 
the sum due by the condition, or any other equivalent act, he can never take advantage 
of it after such waiver. Chalker v. Chalker, 1 Conn. 87 (1814). y. 

(18) There is no restraint upon the alienation of an estate granted upon condition subse- 
quent. The grantee may convey or devise the same, or transmit to his heirs by descent, 
though the estate would be defeasible of course, until the condition be Peo or 
destroyed, or released, or barred by the statute of limitations or by estoppel. Taylor v. 
pean, 15 Ca, 109 t the estate into a 

(19) The mere possibility that the event may happen does not conver SD een 
mere chattel. Welles v. Cowles, 2 Conn. 573 (1818). It isan elementary principle tha 
where the condition is subsequent the estate shall become absolute in the tenant. Han- 
cock v. McKinney, 7 Texas, 454 (1851). Clapp z. Bire ns Con 27 Nee A sy A7) 


(1853). 
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the estate, are void. In any of which cases, if they be conditions. 
*157] subsequent, *that is, to be performed after the estate 1s vested, the 

estate shall become absolute in the tenant.(20) As, if a feoffment 
be made to a man in fee-simple, on condition that unless he goes to Rome in 
twenty-four hours; or unless he marries with Jane S. by such a day, (within 
which time the woman dies, or the feoffor marries her himself;) or unless he 
kills another; or in case he alienesin fee; that then and in any of such cases. 
the estate shall be vacated and determine: here the condition is void, and the 
estate made absolute in the feoffee. For he hath by the grant the estate 
vested in him, which shall not be defeated afterwards by a condition either 
impossible, illegal, or repugnant.(#) But if the condition be precedent, or to 
be performed(21) before the estate vests, as a grant to a man that, if he kills 
another or goes to Rome in a day, he shall have an estate in fee; here, the 
void condition being precedent, the estate which depends thereon is also 
void, and the grantee shall take nothing by the grant: for he hath no estate 
until the condition be performed. (2) i 

There are some estates defeasible upon condition subsequent, that require 
a more peculiar notice. Such are, , 

III. Estates held zz vadio, in gage, or pledge; which are of two kinds, 
vivum vadium, or living pledge; and mortuum vadium, dead pledge, or 
mortgage.(22) 

Vivum vadium, or living pledge, is when a man borrows a sum (suppose 
200/.) of another; and grants him an estate, as of 20/. fer annum, to hold till 
the rents and profits shall repay the sum so borrowed. ‘This is an estate 
conditioned to be void as soon as such sum is raised. And in this case the 
land or pledge is said to be living; it subsists, and survives the debt; and 
immediately on the discharge of that, results back to the borrower.(w) But 
mortuum vadium, a dead pledge, or mortgage, (which is much more com- 

mon than the other,) is where a man borrows of another a specific 
*158] sum (e. g. 200/.) *and grants him an estate in fee, on condition that 
if he, the mortgagor, shall repay the mortgagee the said sum of 200/. 
on acertain day mentioned in the deed, that then the mortgagor may re-enter 


t) Co. Litt. 206. (w) Ibid. 205, 
u) Co, Litt. 206, 


(20) When a subsequent act of legislature makes the continued performance of a condi- 
tion contained in a grant unlawful, as an act forbidding the burial of the dead in a cer- 
tain place, the title becomes absolutely vested in the grantee. Scoville v. McMahon, 62 
Conn. 390 (1892). 1 Lomax Dig. 273. Ruble v. Turner, 2 Va. 44 (1808). Henning and 
Munford. Delay v. Chapman, 3 Oregon, 463 (1869). The Charles Baumbach Co. v. 
Gessler, 79 Wis. 567 (1891). Proprietor of Church v. Grant, 69 Mass. 156(1855). Ricketts. 
v. R. R. Co., 91 Ky. 221, 226 (1891). Locke v. Barbour, 62 Ind. 586 (1878). Davis v. Gray, 
16 Wallace, 230 U. S. (1872). Delay v. Chapman, 3 Oregon, 463 (1869). WVanderslice v, 
Hanks, 3 Cal. 41 (1852) (Hepburn). Norris v. Moody, 84 Cal. 146 (1890.) 

(21) Tyler on Ejectment, 255. 

(22) Goodeve’s Mod. Law of R. P. (3 ed.) 185. There was besides another class of 
pledges of land, called Welsh mortgages, where the mortgagee entered and occupied and 
took the rents as a substitute for interest upon the sum loaned, and held until the estate 
was redeemed by the mortgagor’s paying the principal. The mortgagee could neither 
enforce the repayment of the debt nor the redemption of the estate, nor could he fore- 
close it. This form of pledge, however, as well as the vivum vadium, has gone out of 
use. Washburn on Real Prop. vol. 2, 5 ed. p. 39. 

Somewhat similar to the vivum vadium, is a contract in use in Louisiana known as 
the Anticresis. It is a pledge of immovable property, possessing some of the features of 
a mortgage; it is a conveyance of real estate with a counter letter or stipulation by the 
grantee, to reconvey on payment of the money borrowed; it gives the lender, the grantee, 
possession of the premises with the income or fruits arising from the property; out of the 
income the grantee is to pay the taxes and repairs and interest, and to apply the balance 
on the principal. The grantor’s rights remain unimpaired until they are cut off by sale 
under sentence of court. Edwards on Bailments, 161. Wolf v. Farrell, 3 Brevard (S, C.); 
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on the estate so granted in pledge; or, as is now the more usual way, that 
then the mortgagee shall reconvey the estate to the mortgagor: in this ‘case 

the land, which is so put in pledge, is by law,(2 3) in case of non-payment 
at the time limited, forever dead and gone from the mortgagor, and the 
mortgagee’s estate in the lands is then no longer conditional, but abso- 
lute.(24) But, so long as it continues conditional, that is, between the time 
of lending the money, and the time allotted for payment, the mortgagee is 
called tenant in mortgage.(+) But as it was formerly a doubt, (Cy) whether 

by taking such estate in fee, it did not become liable to the wife’s dower. and 
other encumbrances, of the mortgagee, (though that doubt has been lone 
ago overruled by our courts of equity;)(z)(25) it therefore became usual to 
grant only a long term of years by way of mortgage; with condition to be 
void on repayment of the mortgage-money: which course has been since 
pretty generally continued, principally because on the death of the mortgagee 
such term becomes vested in his personal representatives, who alone are 
entitled in equity to receive the money lent, of whatever nature the mortgage 
may happen to be. 

As soon as the estate is created, the mortgagee may immediately enter on 
the lands; (26) but is liable to be dispossessed, upon performance of the condi- 
tion by payment of the mortgage-money at the day limited. And therefore the 
usual way is to agree that the mortgagor shall hold the land till the day 
assigned for payment:(27) when, in case of failure, whereby the estate 


(x) Litt. 2 332. (z) Hardr. 466. 
' _y) Ibid. 2357. Cro. Car. 191. 


*68 (1812). I Pingrey on Mortgages, 7 (1893). Schouler on Bailments, 159, 161. 1 
Hilliard on Mortgages, I (4 ed. 1872). 2 Pingrey on R. P. 790. 

(23) The student will observe that ‘‘by law’’ is here meant the law as administered in 
the common-law courts: in equity a different rule prevails.—CHITTY. 

(24) This doctrine, z.é. that a mortgage is an absolute conveyance of title, has been 
materially softened by the courts of equity since Blackstone’s time. This interference by 
equity courts led to the result that a mortgage came to be one thing at law and quite 
another thing at equity. Jones on Mortgages, vol. 1, 5 ed. s. 11. Hyams v. Bamberger, 
Io Utah, 14 (1895). The moftgagee has certain legal remedies, and the mortgagor certain 
equitable remedies, which have been mutually recognized by the two courts. In the 
United States especially, the courts at law have adopted the equitable principles, until 
now, in some states, a mortgage both at law and in equity is held to be merely a security 
for the payment of money loaned. Although the courts have steadfastly leaned toward 
the equitable view of the case, there is still much conflict of opinion as to whether a 
mortgage is an estate or only a security. In Pennsylvania neither view seems to be well 
settled. In Tryon v. Munsen, 77 Pa. 250 (1874), Justice Agnew held that a mortgage was 
“an estate.’”? In Wilson v. Shoenburger’s Exrs., 31 Pa. 295 (1858), and again in McIntire 
v. Velt, 153 Pa. 350 (1893), this doctrine is distinctly contradicted, and a mortgage declared 
to be merely a security. For the practical distinction between these views, see Jones on 
Mortgages, vol. 1, s. 15 ef seg. As to the doctrines held by the different states, those 
holding to the old common-law view as set forth by Blackstone, that a mortgage actually 
passes the legal title, are Alabama, Arkansas, Connecticut, Illinois, Maine, Maryland, 
Massachusetts, New Hampshire, New Jersey, North Carolina, Ohio, Rhode Island, Ten- 
nessee, Vermont, Virginia, and West Virginia. Those holding to the equitable view, 
that a mortgage is merely a security, are California, Florida, Georgia, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Michigan, Minnesota, Montana, Nebraska, Nevada, New 
Mexico Territory, New York, North Dakota, Oregon, South Carolina, South Dakota, 
Texas, Utah, Washington, and Wisconsin. Binn’s Justice, Brightly, 10 ed. 78. Byron v. 
May, 2 Pinney, Wis. 1849. : co 

( Be When Gute of the pean becomes absolute by forfeiture of the condition, the 
wife of the mortgagee is entitled to dower, and the estate is subject to any incumbrance 
the husband may impose upon it. Pickett v. Buckner, 45 Miss. 242 (1871). Fish v, Fish, 
1 Conn. 562 (1814.) a 

(26) Chaffe v. Heyner, 31 Louisiana, 612 (1879.) pte ; ; 

(27) This agreement made by the mortgagee 1s undoubtedly binding, and is to receive 
a liberal construction, as it generally has an operation beneficial to both parties. Flagg 


v. Flagg, 28 Mass. 477 (1847). 
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becomes absolute, the mortgagee may enter upon it and take possession, 
‘without any possibility a¢ Jaw of being afterwards evicted by the mortgagor, 
to whom the land is now forever dead.(28) But here again the courts of 

equity interpose; and, though a mortgage be thus forfeited, and the 
*159] *estate absolutely vested in the mortgagee at the common law, yet 

they will consider the real value of the tenements compared with the 
sum borrowed.(29) And, if the estate be of greater value than the sum lent 
thereon, they will allow the mortgagor at any reasonable time to recall’ or 
redeem his estate;(30) paying to the mortgagee his principal, interest and 
expenses: for otherwise, in strictness of law, an estate worth 1ooo/. might 
be forfeited for non-payment of 100/. or a less sum.(31) This reasonable 


(28) Harrison v. Eldridge, 2 N. J. 405, Halstead (1801). 

(29) Verree v. Verree, 2 Brevard, S. C. Law, 213 (1807). ; ee 

This period has been fixed at twenty years, according to the view adopted in Vir- 
‘ginia, in consequence of the lapse of that time warranting a presumption of an abandon- 
ment of the equity. Suavely v. Pickett, 29 Va. 38 (1877). ; 

(30) The policy of the statute of limitations (32 Hen. VIII. c. 2) applies as strongly to 
mortgaged estate as to any other. So long as the estate can be shown to have been 
treated as a pledge, so long there is a recognition of the mortgagor’s title, (Hodle v. 
Healey, 1 Ves. & Bea. 540, S. C. 6 Mad. 181. Grubb v. Woodhouse, 2 Freem. 187;) but 
from the time when all accounts have ceased to be kept by the mortgagee, and provided, 
-also, he has in no other way, either in communications to the mortgagor or in dealings 
with third parties, (Hansard v. Hardy, 18 Ves. 459. Ord v. Smith, Sel. Ca. in Cha. to,) 
admitted the estate to be held as a security only, the statute will begin to run, unless - 
the mortgagor’s situation bring him within some of the savings of the statute; and if 
he do not within twenty years assert his title to redeem, his right will have been for- 
feited by his own Jaches. Marquis of Cholmondeley v. Lord Clinton, 2 Jac. & Walk. 180 
et seg. Whiting v. White, Coop. 4, S. C. 2 Cox, 300. Barren v. Martin, 19 Ves. 327. 
But to show that an estate has been treated as one affected by a subsisting mortgage, 
within twenty years immediately preceding a bill brought for redemption, parol evidence 
‘is admissible. Reeks v. Postlethwaite, Coop. 170. Perry v. Marston, cited 2 Cox, 295. 
Edsell v. Buchanan, 2 Ves. Jr. 84. 

Tn the case of Montgomery v. The Marquis of Bath, (3 Ves. 560,) a decree was made 
for a foreclosure as to the share of one of several joint mortgagees; but it is to be observed, 
no opposition was made by the mortgagor in that case, and it is very doubtful whether 
.a decree for a partial foreclosure ought ever to be made. See Cockburn v. Thompson, 
16 Ves. 324, n. It is, at all events, certain there can be no foreclosure or redemption 
unless the whole of the parties entitled to any share of the mortgage-money are before 
‘the court, (Lowe v. Morgan, I Br. 368. Palmer v. The Earl of Carlisle, 1 Sim. & Stu. 
425,) it being always the object of a court of equity to make a complete decree, embrac- 
ing the whole subject, and determining (as far as possible) the rights of all the parties 
interested. Palk v. Clinton, 12 Ves. 58. Cholmondeley v. Clinton, 2 Jac. & Walk. 134. 
Upon analogous principles, not only the mortgagor, but a subsequent mortgagee, who 
‘comes to redeem the mortgage of a prior mortgagee, must offer to redeem it entirely; 
although the second mortgage may affect only part of the estates comprised in the first, 
-and the titles are different. Palk v. Clinton, 12 Ves. 59. Reynolds v. Lowe, cited from 
Forrester’s MS. in 1 Hovenden’s Suppl. to Ves. Jr. 280. It is true that lord Hardwicke 
(in ea parte King, I Atk. 300) intimated a doubt whether it was an established rule of 
the court that a mortgagor, who has borrowed from the same party money on the secur- 
‘ity of two estates, shall be compelled to redeem both if he will have back either estate; 
but it had previously been decided that in such cases, if one of the securities proves to be 
scanty, the mortgagor shall not be allowed to bring his bill for the redemption of the 
other mortgage only. Purefoy v. Purefoy, 1 Vern. 29. Shuttleworth v. Laycock, 1 
Vern. 245. Pope v. Onslow, 2 Vern. 286. And modern cases have confirmed the doc- 
trine that the mortgagee may insist on being redeemed as to both his demands or neither 
with this reasonable restriction, however,—that a man who happens to be engaged with 
another in one mortgage only may redeem the same, though the other person concerned 
therein has also pledged another estate. Jones v. Smith, 2 Ves. Jr. 376. Cator v. 
Charlton, and Collett v. Munden, cited 2 Ves. Jr. 377.—Currry. Court of equity will not 
permit a conveyance made to secure a debt to operate for any other purpose. The convey- 
ance will be considered as merely holding the property as pledged, and no agreement in 
a mortgage will be suffered to make the property irredeemable. Washington Fire Ins. Co. 
&Y. Kelly, 32 Maryland, 440 (1870). 

(31) Lansing v. Goelet, 9 N. Y. Cowen, 4or (1827). 
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advantage, allowed to mortgagors, is called the equity of redemption:(32) and 
this enables a mortgagor to call on the mortgagee, who has poscewind of his 
estate, to deliver it back and account for the rents and profits received on 
payment of his whole debt and interest; thereby turning the mortuum into a 
kind of vvum vadium.(33) But, on the other hand, the mortgagee may 
either compel the sale of the estate, in order to get the whole of his money 
immediately; or else call upon the mortgagor to redeem his estate presently 

or, in default thereof, to be forever foreclosed from redeeming the same; that 
is, to lose his equity of redemption without possibility of recall. (34) And 
also, in some cases of fraudulent mortgages,(@) the fraudulent mortgagor 
forfeits all equity of redemption whatsoever.(35) It is not, however, usual 
for mortgagees to take possession of the mortgaged estate, unless where the 
security 1s precarious, or small; or where the mortgagor neglects even the 
payment of interest: when the mortgagee is frequently obliged to bring an 
ejectment, (36) and take the land into his own hands in the nature of a pledge, 
or the pzgnzus of the Roman law: whereas, while it remains in the hands of 
the mortgagor, it more resembles their hypotheca, which was, where the pos- 
session of the thing pledged remained with the debtor.(d)(37) But by 


(a) Stat. 4 & 5 W. and M. ec. 16. : lation of pledge is properly given to that security 
(0) Pignoris appellatione eam proprie. rem continert which is delivered immediately to the creditor. But 
dicimus, que simul etiam traditur, creditori. At eam, that which is bound by a naked compact without. 


uz sine traditione nuda conventione tenetur, proprie delivery we properly call a mortgage.] Inst. 1. 4 
hepethices appellatione contineri dicimus. [The appel- t. 6, 27. ase a ; 


(32) When the mortgagee has “‘ foreclosed ’’ after the expiration of the time limit, the 
law considers him so entirely the owner that the purchaser of an equity of redemption 
has no title in the land before redemption. Brown v. Cram, 1 N. H. 172 (1817). Leach 
v. Kimbal, 34 N. H. 568, 573 (1857). 

(33) [Living pledge.] Further than this equity itself will not interfere with the legal 
rights of the mortgagee. Knowles v. Lawton, 18 Ga. 488 (1855). Johnson v. Harman, 
I9 Iowa, 59 (1865). 

34) Ansonia Bank’s Appeal, 58 Conn. 260 (1889). 

35) By the 4 & 5 W. and M.c. 16, if any person mortgages his estate, and does not 
previously inform the mortgagee, in writing, of a prior mortgage, or of any judgment or’ 
encumbrance which he has voluntarily brought upon the estate, the mortgagee shall 
hold the estate as an absolute purchaser, free from the equity of redemption of the 
mortgagor.— CHITTY. 

(36) The mortgagee is not now obliged to bring an ejectment to recover the rents and 
profits of the estate; for it has been determined that, where there is a tenant in posses- 
sion by a lease prior to the mortgage, the mortgagee may at any time give him notice to 
pay the rent to him; and he may distrain for all the rent which is due at the time of the 
notice, and also for all that accrues afterwards. Moss v. Gallimore, Doug. 279. The 
mortgagor has no interest in the premises but by the mere indulgence of the mortgagee: 
he has not even the estate of a tenant at will; for it is held he may be prevented from 
carrying away the emblements, or the crops which he himself has sown. ioy, 9) JKopat= 
blanque on Equity, 258. 

If the mortgagor grants a lease after the mortgage, the mortgagee may recover the 
possession of the premises in an ejectment against the tenant in possession without a 
previous notice to quit. 3 East, 449. Keech v. Hall, 1 Doug. 21.—CHRISTIAN. b 

But if the landlord mortgages pending a yearly tenancy, the tenant is entitled to six 
months’ notice from the mortgagee. 1 T. R. 378.—CHITTY. J 

(37) It may be shown in equity, by parol evidence, that an absolute deed was intended 
by the parties merely as a security for money, and therefore a mortgage. Hiester v. 
Madeira, 3 W. & S. 384. Walton v. Cronly, 14 Wend, 63. Blakemore v. Byrnside, 2 
English, 505. And even where the intention of the parties 1s evidenced neither by 
written nor oral declarations at the time, wherever the concomitant circumstances show 
a deed to have been really meant as a pledge only, it will be treated as a mortgage. 
Hasnet v. Dundas ef al., 4 Barr, 178. Wharf v. Howell, 5 Binn. 499. Even if the parties 
have expressly agreed that it shall not be a mortgage, but an absolute deed, to become 
wholly so if the money be not paid at the time stipulated, it is nevertheless a mortgage. 
Rankin v. Mortimere, 7 Watts, 372. If the instrument or transaction be settled to be a 
mortgage, all restraints upon the equity of redemption are void, as oppressive and against. 
the policy of the law. Johnson vw. Gray, 16S. & R. 361. 
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statute 7 Geo. II. c. 20, after payment or tender by the mortgagor of principal, 
interest, and costs, the mortgagee can maintain no ejectment; but may be 

compelled to reassign his securities. In Glanvil’s time, when the 
*160] universal method of conveyance was by livery of seisin “or corporal 

tradition of the lands, no gage or pledge of lands was good unless 
possession was also delivered to the creditor; ‘“‘s¢ non sequatur upstus vadit 
traditio, curia domint regis hujusmodi privatas conventiones tuert non 
solet,’’(38) for which the reason given is, to prevent subsequent and fraudu- 
lent pledges of the same land:(39) ‘‘cum in tald casu possit eadem res 
pluribus aliis creditoribus tum prius tum posterius invadiart.’’(¢)(40) And 
the frauds which have arisen since the exchange of these public and notorious 
conveyances for more private and secret bargains, have well evinced the 
wisdom of our ancient law.(41) 


(ce) EL 10; e.. 8. 


There may, however, be a sale of land with an agreement that the vendor may re-pur- 
chase within a stipulated period of time at a fixed price; and such an arrangement is 
not a mortgage. In different cases we find different particulars stated as being cri/erza by 
which to distinguish whether the instrument be a mortgage or an absolute sale. Each 
of these may have weight, but it is not safe to designate the insertion or omission of any 
one clause or circumstance as conclusive; for that would be adopted by the rapacious 
and submitted to by the needy, and the wholesome rule now established would become 
useless. The cases, however, seem to admit the possibility of a deed absolute on its face, 
and a defeasance agreeing to re-convey if the money be paid on a certain day, and 
that the latter may be unavailing unless the money be paid at the time specified. 
Among the considerations which weigh are the value of the property, and whether 
there arises from the transaction a debt for which the grantor would be liable if the land, 
from failure of title or otherwise, proves worthless. So it seems the agreement to recon- 
vey must be a subsequent and distinct matter, not in the contemplation of the parties 
when the sale was made and deed delivered. In such case the agreement to reconvey 
will amount only to an executory agreement. Dates and papers of this kind may be 
affected if it can be shown that the whole was merely a scheme or contrivance, that in 
reality it was a loan merely, and that the defeasance was understood and agreed on in the 
original arrangement, and the discrepancy of dates was merely accidental or with a sinis- 
ter design. Kerr v. Gilmore, 6 Watts, 405. Kelly v. Thompson, 7 Watts, 4o1. Colwell 
v. Woods, 3 Watts, 188. Stower v. Stower, 9 S. & R. 434. Bennock v. Whipple, 3 Fairf. 
346. Hillhouse v. Dunning, 7 Conn. 143. Russell v. Southard, 12 How. U. S. 139.— 
SHARSWOOD. 

(38) [‘‘If delivery of the pledge itself do not follow, the king’s court is not accustomed to 
take cognizance of private agreements of this kind.’’] 

(39) Wells, Fargo & Co. v. Smith ef al., 2 Utah, 45 (1877). 

(40) [“‘Since in such a case the same thing might be pledged to many creditors as well 
before as afterwards.’’] 

(4t) An experiment made in the counties of York and Middlesex, to counteract, by 
registration, the inconveniences alluded to in the text, is mentioned by our author (at 
the close of the 20th chapter of this book) as one of very doubtful utility in practice, 
however plausible in theory. 

If a mortgagee neglect to take possession of, or if he part with, the title-deeds of the 
mortgaged property, with a view to enable the mortgagor to commit frauds upon third 
persons, he will be postponed to encumbrancers who have been deceived and induced to 
advance money by his collusion with the mortgagor; but the mere circumstance of not 
taking or keeping possession of the title-deeds is not of itself a sufficient ground for post- 
poning the first mortgagee, unless there be fraud, concealment, or some such purpose, or 
concurrence in such purpose, or that gross negligence which amounts to evidence of a 
fraudulent intention, (Evans v. Bicknell, 6 Ves. 190. Martinez v. Cooper, 2 Russ. 216, 
Barnett v. Weston, 12 Ves. 133. Bailey v. Fermor, 9 Pr. 267. Peter v. Russell, Gitb. 
Eq. Rep. 123;) and, of course, a prior encumbrancer, to whose charge on the estate 
possession of the title-deeds is not a necessary incident cannot be postponed to subsequent 
encumbrancers because he is not in possession of the title-deeds. Harper v. Faulder, 4 
Mad. 138. Tourle v. Rand, 2 Br. 652, Among mortgagees, where none of them have the 
legal estate, the rule in equity is that gu prior est tempore potior est jure, [He who 
is first in time is first in law;] and the several encumbrances must be paid accord- 
ing to their priority in point of time. Brace v. Duchess of Marlborough, 2 P. Wuis. 
495. Clarke v. Abbot, Bernard Ch. Rep. 460. Earl of Pomfret v, Lord Windsor, 
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_ IV. A fourth species of estates, defeasible on condition subsequent, are those 
held by statute merchant, and statute staple; which are very nearly related to 
the wvum vadium before mentioned, or estate held till the profits thereof 
shall discharge a debt liquidated or ascertained. For both the statute mer- 
chant and statute staple are securities for money; the one entered into before 
the chief magistrate of some trading town, pursuant to the statute 13 Edw. 
I. de mercatoribus, and thence called a statute merchant; the other pursuant 
‘to the statute 27 Edw. III. c. 9, before the mayor of the staple, that is to say, 
the grand mart for the principal commodities or manufactures of the kin gdom, 
formerly held by act of parliament in certain trading towns, (d) from whence 
‘this security is called a statute staple.(42) ‘They are both, I say, securities 
for debts acknowledged to be due; and originally permitted only among 
‘traders, for the benefit of commerce; whereby not only the body of the debtor 
tmay be imprisoned, and his goods seized in satisfaction of the debt, but also 
his lands may be delivered to the creditor, till out of the rents and profits of 
them the debt may be satisfied; and, during such time as the creditor so holds 
‘the lands, he is tenant by statute merchant or statute staple. ‘There is also 
a similar security, the recognizance in the nature of a statute staple, acknowl- 
edged before either of the chief justices, or (out of term) before their substi- 
tutes, the mayor of the staple at Westminster and the recorder of London; 
whereby the benefit of this mercantile transaction extended to all the king’s 
‘subjects in general, by virtue of the statute 23 Hen. VIII. c. 6, amended by 
8 Geo. I. c. 25, which directs such recognizances to be enrolled and certified 
into chancery. But these by the statute of frauds, 29 Car. II. c. 3, are only 
binding upon the lands in the hands of ona fide purchasers, from the day of 
their enrolment, which is ordered to be marked on the record. (43) 


(d) See book i. e. 8. 


-2 Ves. Sen. 486. Maundrell v. Maundrell, 19 Ves. 260. Mackreth v. Symmons, 15 Ves. 
354. But when, of several persons having equal equity in their favor, one has been for- 
‘tunate or prudent enough to get in the legal estate, he may make all the advantage thereof 
which the law admits, and thus protect his title, though subsequent in point of time to 
‘that of other claimants: courts of equity will not interfere in such cases, but leave the 
law to prevail. In conformity with this settled doctrine, if an estate be encumbered with 
‘several mortgage-debts, the last mortgagee, provided he lent his money bona fide and 
without notice, may, by taking in the first encumbrance, carrying with it the legal estate, 
protect himself against any intermediate mortgage: no mesne mortgagee can take the 
‘estate out of his hands without redeeming the last encumbrance as well as the first. 
‘Wortley v. Birkhead, 2 Ves. Sen. 573. Morret v. Paske, 2 Atk. 53. Frere v. Moore, 8 
Pr. 487. Barnett v. Weston, 12 Ves. 135. But, to support the doctrine of tacking, the 
fairness of the circumstances under which the loan desired to be tacked was made must 
‘be liable to no impeachment, (Maundrell v. Maundrell, 10 Ves. 260,) and, though the 
“point has never called for decision, it has been said to be very doubtful whether a third 
‘mortgagee, by taking in the first mortgage, can exclude the second, if the first mortgagee, 
when he conveyed to the third, knew of the second. Mackreth v. Symimons, 15 Ves. 
335. Indisputably, a mortgagee purchasing the mortgagor’s equity of redemption, or a 
puisne encumbrancer, cannot set up a prior mortgage of his own (nor, consequently, a 
‘mortgage which he has got in) against mesne encumbrances of which he had notice. 
Toulmin zv, Steere, 3 Meriv. 224. Mocatta v. Murgatroyd, 1 P. Wms. 393. Morret wv. 
Paske, 2 Atk. 62. Upon analogous principles, if the first mortgagee stood by, without 
‘disclosing his own encumbrance on the estate,.when the second mortgagee advanced his 
‘money, under the persuasion that the estate was liable for no prior debt, the first mort- 
‘gagee, in just recompense of his fraudulent concealment, will be postponed to the second. 
And the tule, as well as the reason, of decision is the same, where the mortgagor has 
-gained any other advantage in subsequent dealings respecting the mortgaged estate by 
the connivance of the mortgagee. Becket v. Cordley, I Br. 357. Berrisford v. Milward, 
2 Atk. 49. Part of this note is extracted from 2 Hovendon on Frauds, 183, 196.—CHITTY. 
(42) Similar to the practices of the statute staple and merchant are the provisions of 
‘the Louisiana code, arts. 63, 98, 732, 733, 734, which make somewhat similar provisions 
for the seizure of mortgaged property to satisfy the claims of the debtor. 147 U.S. 544 
{ 1892). 
: a The statutory forms of security known as statutes merchant, statutes staple, and 
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V. Another similar conditional estate, created by operation of 
*161] law, for security and satisfaction of debts, is called an *estate by 
elegit. What an elegit is, and why so called, will be explained in 
the third part of these commentaries. At present I need only mention that 
it is the name of a writ, founded on the statute(¢) of Westm. 2, by which, 
after a plaintiff has obtained judgment for his debt at law, the sheriff gives 
him possession of one-half of the defendant’s lands and tenements, to be 
occupied and enjoyed until his debt and damages are fully paid: and during 
the time he so holds them, he is called tenant by e/egz#. It is easy to observe, 
that this is also a mere conditional estate, defeasible as soon as the debt is 
levied. But it is remarkable that the feodal restraints of alienating lands, 
and charging them with the debts of the owner, were softened much earlier 
and much more effectually for the benefit of trade and commerce, than for 
any other consideration. Before the statute of guza emptores,( f )(44) it is 
generally thought that the proprietor of lands was enabled to alienate no 
more than a moiety of them: the statute therefore of Westm. 2 permits only - 
so much of them to be affected by the process of law, as a man was capable 
of alienating by his own deed. But by the statute de mercatoribus (passed 
in the same year)(g) the whole of a man’s lands was liable to be pledged in 
a statute merchant, for a debt contracted in trade; though one-al/f of them 
was liable to be taken in execution for any other debt of the owner. 

I shall conclude what I had to remark of these estates, by statute merchant, 
statute staple, and e/egit, with the observation of Sir Edward Coke.(h) 
‘“ These tenants have uncertain interests in lands and tenements, and yet they 
have but chattels and no freeholds;’’ (which makes them an exception to the 
general rule;) ‘‘ because though they may hold an estate of inheritance, or for 
life, ut liberum tenementum,(45) until their debt be paid; yet it shall go to their 
executors: for w/ is similitudinary; and though to recover their estates they 

shall have the same remedy (by assize) as a tenant of the freehold 
*162] shall have,(z) yet it is but the *similitude of a freehold, and xullum 

simile est idem.’’(46) This indeed only proves them to be chattel 
interests, because they go to the executors, which is inconsistent with the 
nature of a freehold; but it does not assign the reason why these estates, in 
contradistinction to other uncertain interests, shall vest in the executors of 
the tenant and not the heir; which is probably owing to this; that, being a 
security and remedy provided for personal debts due to the deceased, to 
which debts the executor is entitled, the law has therefore thus directed their 
succession; as judging it reasonable from a principle of natural equity, that 
the security and remedy should be vested in those to whom the debts if 
recovered would belong.(47) For upon the same principle, if lands be 
devised to a man’s executor, until out of their profits the debts due from the 
testator be discharged, this interest in the lands shall be a chattel interest, 
and on the death of such executor shall go to Azs executors:(#) because they, 
being liable to pay the original testator’s debts, so far as his assets will 
extend, are in reason entitled to possess that fund out of which he has. 
directed them to be paid. 


(e) 18 Edw. I. ¢. 18. “‘puisse porter bref de novele disseisine auxi, siewm de: 
(f) 18 Edw. I. ranktenement.”’ Neen writ of novel disseisin may 
9 13 Edw. I. ikewise carry with +t the freehold.’’] 

h) 1 Inst, 42, 43. (k) Co. Litt. 42. 

t) The words of the statute de mercatoribus are 


recognizances in the nature of a statute staple, were likewise of record, but they have. 
long since fallen out of use. Pollock on Contracts (4ed.) 1 Lomax Dig. 285. 

(44) So-called from the first two words of the old Latin statute. 

(45) [As a freehold. ] 
re. [ A thing similar is not exactly the same. ] 
(47) Leake’s Dig. of the Law of Prop. 205. Bishop Contracts, 241. Wellesv. Cowles, 
2 Conn. 574 (1818). Roberts v, Hodges, 1 N. J. Eq. (Green) 304 (1863). 
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CHAPTER XI. 
ESTATES IN POSSESSION, REMAINDER, AND REVERSION. 


HITHERTO we have considered estates solely with regard to their duration 
or the guantity of interest which the owners have therein. We are now to 
consider them in another view; with regard to the “ime of their enjoyment 
when the actual pernancy of the profits (that is, the taking, perception or 
receipt of the rents and other advantages arising therefrom) begins. Estates 
therefore with respect to this consideration, may either be in possession, or in 
expectancy: and of expectancies there are two sorts; one created by the act 
of the parties, called a remainder; the other by act of law, and called a 
reversion. (1) 

1. Of estates in possession, (which are sometimes called estates executed, 
whereby a present interest passes to and resides in the tenant, not depending 
on any subsequent circumstance or contingency, as in the case of estates 
executory,) there is little or nothing peculiar to be observed.(2) All the 
estates we have hitherto spoken of are of this kind; for, in laying down 
general rules, we usually apply them to such estates as are then actually in 
the tenant’s possession. But the doctrine of estates in expectancy contains. 
some of the nicest and most abstruse learning in the English law.(3) 
These will therefore require a minute discussion, and demand some degree 
of attention. 

II. An estate then in vemainder may be defined to be, an estate limited to 
take effect and be enjoyed after another estate is determined.(4) 

*As if a man seised in fee-simple granteth lands to A. for twenty [*164 
years, and, after the determination of the said term, then to B. and 

his heirs forever: here A. is tenant for years, remainder to B. in fee. In the 
first place an estate for years is created or carved out of the fee, and given to 
A.; and the residue or remainder of it is given to B. But both these 
interests are in fact only one estate; the present term of years and the 
remainder afterwards, when added together, being equal only to one estate in 
fee.(a) ‘They are indeed different parts, but they constitute only one whole- 
they are carved out of one and the same inheritance: they are both created, 
and may both subsist, together; the one in possession, the other in expec- 
tancy. So if land be granted to A. for twenty years, and after the determi- 
nation of the said term to B. for life; and after the determination of B.’s 
estate for life, it be limited to C. and his heirs forever: this makes A. tenant 


(a) Co. Litt. 143. 
ete Cree ey er a 


(1) An estate in possession gives a present right of present enjoyment. Leake’s Dig. 
of the law of Prop. 6. Fowler’s Hist. of the law of R. P. 112 (N. Y.) . 

(2) A vested remainder is an estate to take effect after another estate for years, life, or 
in tail, which is so limited, that if that particular estate were to expire or end in any way, 
at the present time, some certain person would become thereupon entitled to the imme- 
diate enjoyment. 1 Washburn Real Property, 38 (5 ed. 1887). 1 Barb. Rights of 
Pers. Prop. 518, 519. ; 

(3) A contingent remainder is where either the person to whom or the event upon 
which the future estate is to be enjoyed i at present uncertain. Henry & Talbird v. 
Archer, 1 Bailey’s Equity (S. C.) 554 (1837). ; ; Sal 

(4) An secutary device : a Te Ree limited by will which would not be valid in 
a conveyance at common law, owing to the fact of its being limited on a fee, or not hav- 
ing a sufficient particular estate to support it, or to its respecting personal property. Es- 
tate in Remainder. 6 Lawson, Property Rights, 2 2740 (1890). ‘Tiedeman on Real Prop- 
erty, 387 (2 ed. 1892). Boone, Real Property, 206. 2 Pingrey on Real Prop. 998. I 


Greenleaf ’s Cruise on R. P. 702. 
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for years, with remainder to B. for life, remainder over to C. in fee. ( 5) 
Now, here the estate of inheritance undergoes a division into three portions: 
there is first A.’s estate for years carved out of it; and after that B.’s estate 
for life; and then the whole that remains is limited to C. and his heirs. 
And here also the first estate, and both the remainders, for life-and in fee, are 
one estate only; being nothing but parts or portions of one entire inheritance: 
and if there were a hundred remainders, it would still be the same thing: 
upon a principle grounded in mathematical truth, that all the parts are equal, 
and no more than equal, to the whole. And hence also it is easy to collect, 
that no remainder can be limited after the grant of an estate in fee-simple:(4) 
because a fee-simple is the highest and largest estate that a subject is capable 
of enjoying; and he that is tenant in fee hath in him the whole of the estate: 
a remainder therefore, which is only a portion, or residuary fart, of the 

estate, cannot be reserved after the whole is disposed of. A particular 
*165] estate, with all *the remainders expectant thereon, is only one fee- 

simple: as 40/. is part of 1oo/. and 60/. is the remainder of it: 
wherefore, after a fee-simple once vested, there can no more be a remainder 
limited thereon, than, after the whole t1oo/. is appropriated, there can be any 
residue subsisting. (6) 

Thus much being premised, we shall be the better enabled to comprehend 
the rules that are laid down by law to be observed in the creation of remain- 
ders, and the reasons upon which those rules are founded. 

1. And, first, there must necessarily be some particular estate precedent to 
the estate in remainder.(c) As, an estate for years to A., remainder to B. 
for life; or, an estate for life to A., remainder to B. in tail. This precedent 
estate is called the particular estate, as being only a small part, or particula, 
of the inheritance; the residue or remainder of which is granted over to 
another. ‘The necessity of creating this preceding particular estate, in order 
to make a good remainder, arises from this plain reason; that remainder is a 
relative expression, and implies that some part of the thing is previously dis- 
posed of: for where the whole is conveyed at once, there cannot possibly exist 
a remainder; but the interest granted, whatever it be, will be an estate in 
possession. (7) 

An estate created to commence at a distant period of time, without any 
intervening estate, is therefore properly no remainder; it is the whole of the 
gift, and not a residuary part. And such future estates can only be made of 
chattel interests, which were considered in the light of mere contracts by the 
ancient law,(@ ) to be executed either now or hereafter, as the contracting 
parties should agree; but an estate of freehold must be created to commence 
immediately. For it is an ancient rule of the common law, that an estate 
of freehold cannot be created to commence zz futuro; but it ought to take 

effect presently either in possession or remainder;(e)(8) because at 
*166] *common law no freehold in lands could pass without livery of seisin; 
which must operate either immediately, or not at all. It would there- 


b) Plowd. 29. Vaugh. 269. d) Raym. 151. 
uh Co. Litt. 49. Plowd. 25. (4) 5 Rep. 94. 


(5) A contingent use is where a future estate is limited to arise in a conveyance to uses 
which would not be good in a conveyance at common law for the same reasons as have 
been stated inregard to executory devises.—SHARSWOOD. 1 Barb. Rights of Pers. and 
Prop. 523. Willard on R. Estate and Conveyancing, (2 ed.) 157. Williams on Real 
Prop. (6 ed.) 242. Hoyt v. Dillon, 19 Barb. (N. Y.) 644, 652 (1855). 

(6) Huxford v. Milligan, 50 Ind. 540 (1875). Tremmel vz. Kleiboldt, 75 Mo. 255, 258 
(1881). Goodeve’s Mod. Law of R. P. (3 ed.) 227. 

2} Williams on Real Prop. (6 ed.) 203. 3 Ballard’s Law of Real Prop. 355. 
8) Thompson v. Thompson, 9 Ind. 323, 330 (1857). Burdeno z, Amperse, 14 Mich, 92 
Se Property Rights, 2 2709 (1890). 1 Washburn on Real Property, 66 
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fore be contradictory, if an estate, which is not to commence till hereafter, 
could be granted by a conveyance which imports an immediate possession. 
Therefore, though a lease to A. for seven years, to commence from next 
Michaelmas, is good; yet a conveyance to B. of lands, to hold to him and his 
heirs forever from the end of three years next ensuing, is void. (9) So that 
when it is intended to grant an estate of freehold, whereof the enjoyment 
shall be deferred till a future time, it is necessary to create a previous par- 
ticular estate, which may subsist till that period of time is completed; and for 
the grantor to deliver immediate possession of the land to the tenant of this 
particular estate, which is construed to be giving possession to him in remain- 
der, since his estate and that of the particular tenant are one and the same 
estate in law.(10) As, where one leases to A. for three years, with remainder 
to B. in fee, and makes livery of seisin to A.; here by the livery the freehold 
is immediately created, and vested in B., during the continuance of A.’s 
term of years. The whole estate passes at once from the grantor to the 
grantees, and the remainderman is seised of his remainder at the same time 
that the termor is possessed of his term. The enjoyment of it must indeed 
be deferred till hereafter; but it is to all intents and purposes an estate com- 
mencing, though to be occupied and enjoyed zz futuro.(11) 

As no remainder can be created without such a precedent particular estate, 
therefore the particular estate is said to support the remainder. But a lease 
at will is not held to be such a particular estate as will support a remainder 
over.(f/)(12) For an estate at will is of a nature so slender and precarious, 
that it is not looked upon as a portion of the inheritance; and a portion must 
first be taken out of it, in order to constitute a remainder. Besides, if it be 
a freehold remainder, livery of seisin must be given at the time of its creation; 
and the entry of the grantor to do this determines the estate at will 
**in the very instant in which it is made:(g) or if the remainder be [*167 
a chattel interest, though perhaps the deed of creation might operate 
as a future contract, if the tenant for years be a party to it, yet it is void by 
way of remainder: for it is a separate independent contract, distinct from the 
precedent estate at will; and every remainder must be part of one and the 
same estate, out of which the preceding particular estate is taken.(Z) And 
hence it is generally true, that if the particular estate is void in its creation, 
or by any means is defeated afterwards, the remainder supported thereby 
shall be defeated also:(z7) as where the particular estate is an estate for the 
life of a person not zz esse;(%) or an estate for life upon condition, on breach 
of which condition the grantor enters and avoids the estate;(/) in either of 
these cases the remainder over is void. 

2. A second rule to be observed is this: that the remainder must commence 
or pass out of the grantor at the time of the creation of the particular 
estate.(m) As, where there is an estate to A. for life, with remainder to B. 


(f) 8 Rep. 75. k) 2 Roll. Abr. 415. 
A Dyer, 18. in 1 Jon. 58. 
h) Raym. 151 (m) Litt. 2671. Plowd. 25. 


(9) Yet deeds acting under the statute of uses, such as bargain and sale, covenant to 
stand seised, or a conveyance to uses, or even a devise, may give an estate of freehold to 
commence iz futuro, as a bargain and sale to A. and his heirs, from and after Michael- 
mas-day now next ensuing, is good; and the use, in the mean time, results to the bargainor 
or his heir. See 2 Prest. Conv. 157. Saund. on Uses and Trusts, 1 vol. 128; 2 vol. 

8.—ARCHBOLD. foun 
a (10) Den v. Hillman, 2 Halsted (N. J.) lena y { ie Wood vw. Grittin, 46 N. H. 
230, 2 1865). Williams on Real Prop. (6ed.) 263, 
SD Nee Mod. Law of R. P. (3 ed.) 230. Shimer v. Mann, 90 Ind. 190, 198 
1884). 
‘ (12) 2 Washburn, Real Prop. 601 (5 ed. 1887). 
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in fee: here B.’s remainder in fee passes from the grantor at the same time 
that seisin is delivered to A. of his life-estate in possession. And it is this 
which induces the necessity at common law of livery of seisin being made 
on the particular estate, whenever a freehold remainder is created.(13) For, 
if it be limited even on an estate for years, it is necessary that the lessee for 
years should have livery of seisin, in order to convey the freehold from and 
out of the grantor, otherwise the remainder is void.(z) Not that the livery 
is necessary to strengthen the estate for years; but, as livery of the land is 
requisite to convey the freehold, and yet cannot be given to him in remainder 
without infringing the possession of the lessee for years, therefore the law 
allows such livery, made to the tenant of the particular estate, to relate and 
enure to him in remainder, as both are but one estate in law. (9) 

*168 | *3, A third rule respecting remainders is this: that the remainder 
must vest in the grantee during the continuance of the particular 
estate, or co zmstanti(14) that it determines.(f) As, if A. be tenant for 
life, remainder to B. in tail; here B.’s remainder is vested in him, at the 
creation of the particular estate to A. for life: or if A. and B. be tenants for 
their joint lives, remainder to the survivor in fee; here, though during their 
joint lives, the remainder is vested in neither, yet on the death of either 
of them, the remainder vests instantly in the survivor: wherefore both these 
are good remainders. But, if an estate be limited to A. for life, remainder to 
the eldest son of B. in tail, and A. dies before B. hath any son; here the 
remainder will be void, for it did not vest in any one during the continuance, 
nor at the determination, of the particular estate: and even supposing that 
B. should afterwards have a son, he shall not take by this remainder; for, as 
it did not vest at or before the end of the particular estate, it never can vest 
at all, but is gone forever.(g) And this depends upon the principle before 
laid down, that the precedent particular estate, and the remainder, are one 
estate in law; they must therefore subsist and be zz esse at one and the same 
instant of time, either during the continuance of the first estate, or at the 
very instant when that determines, so that no other estate can possibly come 
between them. For there can be no intervening estate between the particular 
estate, and the remainder supported thereby:(7) the thing supported must 
fall to the ground, if once its support be severed from it. (15) 

(m) Litt. 2 60. (a) 


i as Co. Litt. 49. 
p) Plowd. 25. 1Rep. 66. 


14) [At the very instant.] King v. Scoggin, 92 N. C. 100, 102 (1885). 

15) By the feudal law, the freehold could not be vacant, or, as it was termed, in abey- 
ance. There must have been a tenant to fulfil the feudal duties or returns, and against. 
whom the rights of others might be maintained. If the tenancy once became vacant, 
though but for one instant, the lord was warranted in entering on the lands; and the 
moment the particular estate ended by the cession of the tenancy, all limitations of that 
estate were also at an end. From these principles are deduced the rules that no contin- 
gent freehold remainder can be well created unless it is supported by an immediate estate 
of freehold, vested in some person actually in existence, who may answer the precipe of 
strangers; and also that it is necessary the remainder should take effect during the 
existence of such particular estate, or co zmstanti that it determines. Watk. on Conv. 94. 
But, as to a contingent remainder for years, there does not appear to be amy necessity 
for a preceding freehold to support it. For, the remainder not being freehold, no such 
estate appears requisite to pass out of the grantor in order to give effect to remainder of 
that sort. And although every contingent /reehold remainder must be supported by a 
preceding freehold, yet it is not necessary that such preceding estate continue in the 
actual sezst of its rightful tenant: it is sufficient if there subsists a right to such preced- 
Ing estate, at the time the remainder should vest; provided such right be a present right 
of entry, and not a right of action only. A right of entry implies the undoubted sub- 
sistence of the estate; but when a right of action only remains, it then becomes a question 


mh) Williamson R. P. (6 ed.) 250. 
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It is upon these rules, but principally the last, that the doctrine of contin- 
gent remainders depends.. For remainders are either vested or contingent, 
Vested remainders (or remainders executed, whereby a present interest passes 
to the party, though to be enjoyed zz fuinro) are where the estate is 
invariably fixed, to remain to a determinate person, after the *par- [*169 
ticular estate is spent. As if A. be tenant for twenty years, remain- 
der to B. in fee; here B.’s is a vested remainder, which nothing can defeat 
or set aside. (16) 

Contingent or executory remainders (whereby no present interest passes ) 
are where the estate in remainder is limited to take effect, either to a dubious 
and uncertain person, or upon a dubious and uncertain event; so that the 
particular estate may chance to be determined, and the remainder never 
take effect.(s) (17) 

First, they may be limited to a dubious and uncertain person. Asif A. be 
tenant for life, with remainder to B.’s eldest son (then unborn) in tail; this 
1s a contingent remainder, for it is uncertain whether B. will have a son or 
no: but the instant that a son is born, the remainder is no longer contingent, 
but vested. Though, if A. had died before the contingency happened, that 

(s) Ibid 20. 


of law whether the same estate continues or not: till that question be determined, upon 
the action brought, another estate is acknowledged and protected by the law. See 
Fearne, ch. 3. Where the legal estate is vested in trustees, that will be sufficient to 
support the limitations of contingent remainders, (see fost, pp. 171, 172,) and there 
will be no necessity for any other particular estate of freehold; nor need the remainders 
vest at the time when the preceding trust-limitations expire. Habergham v. Vincent, 
2 Ves. Jr. 233. Gale v. Gale, 2 Cox, 153. Hopkins v. Hopkins, Ca. ¢emp. Talb. 151.— 
CHITTY. 

(16) 3 Ballard’s Law of R. P. sec. 308. Bank v. Ballard’s Ass’n, 83 Ky. 488 (1885). 
Boone Real Property, 207. Nimmo v. Davis, 7 Tex. 26, 33 (1851). ‘‘ But it does not 
necessarily follow that every estate in remainder which is subject to a contingency or 
condition is a contingent remainder. The condition may be precedent or subsequent. 
If the former, the remainder can not vest until that which is contingent has happened, 
and thereby become certain. If the latter, the estate vests immediately, subject to be 
defeated by the happening of the condition.” Haward v. Pearey, 128 Ill. 430, 439 (1889). 
Marvin v. Ledwith, 111 Ill. 144, 150 (1884). Starnes v. Hill, 112 N. C. 18 (1892). 1 
Schouler Pers. Prop. 168 (1884). Boone Real Property, 208. Vanderheyden v. Cran- 
dall, 2 Denio (N. Y.) 18 (1846). 6 Lawson Property Rights, 3 2741 (1890). Tiedeman 
Real Property, 411 (2 ed. 1892). Washburn on Real Property, 612 (2 ed. 1892). I. 
Schouler’s Pers. Prop. 3 149, p. 168 (2 ed. 1884). Carr v. Porter, 1 McCord (S. C. eq.) 
85 (1825). Hopper v. Demarest, I N. J. (Zabriskie) 525, 539 (1848). Hudson v. Wads- 
worth, 8 Conn. 347, 359 (1831). Chipp v. Hall, 23 W. Va. 515 (1884). Temple v. Scott, 
143 Ill. 296 (1893). Lehndorf v. Coke, 122 Ill. 331 (1888). Wood v. Griffen, 46 N. H. 
234 (1865). Wallace v. Minor, 86 Va. 555 (1889). 3 Ballard’s Law of R. P. sec. 308. . 
1 Barb. Rights of Pers. and Prop. 528. 2 Pingrey on Real Prop. 1018, 1059. Willard 
on R. Est. and Conv. (2 ed.) 163. : p 

(17) See in general the celebrated work of Fearne on Contingent Remainders and Exe- 
cutory Devises, edited by Butler. ‘‘It is not the uncertainty of ever taking effect in 
possession that makes a remainder contingent; for to that every remainder for life, or in 
tail, expectant upon an estate or life, is, and must be, liable, as the remainderman may 
die, or die without issue, before the death of the tenant for life. The present capacity 
of taking effect in possession, if the possession were to become vacant, and not the cer- - 
tainty that the possession will become vacant before the estate limited in remainder 
determines, universally distinguishes a vested remainder from one that is contingent.” - 
2 Cruise Dig. 270. See also Fearne Cont. Rem. 216, 7 ed. 2 Ves. Jr. 357. A contin- 
gent remainder is a remainder limited so as to depend on an event or condition which 
may never happen or be performed, or which may not happen or be performed till after 
the determination of the preceding estate; for if the preceding estate (unless it be a term) 
determine before such event or condition happens, the remainder will never take effect. 
Fearne, Cont. Rem. 3. Bridgm. index, title Remainder.—CuHITTv. : 

It is the uncertainty of the right which renders a remainder contingent, not the 
uncertainty of the actual enjoyment. Williamson v. Field, 2 Sandf. Ch. Rep. 513.— - 
SHARSWOOD. 
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is, before B.’s son was born, the remainder would have been absolutely gone; 
for the particular estate was determined before the remainder could vest. 
Nay, by the strict rule of law, if A. were tenant for life, remainder to his. 
eldest son in tail, and A. died without issue born, but leaving his wife enseint, 
or big with child, and after his death a posthumous son was born, this son 
could not take the land by virtue of this remainder; for the particular estate 
determined before there was any person 2 esse, in whom the remainder could 
‘vest.(¢) But, to remedy this hardship, it is enacted by statute 10 & 11 
W. III. c. 16, that posthumous children shall be capable of taking in remain- 
der, in the same manner as if they had been born in their father’s lifetime: 
that is, the remainder is allowed to vest in them, while yet in their mother’s 
womb. (2) (18) ; 

This species of contingent remainders to a person not in being, must, how- 
ever, be limited to some one, that may, by common possibility, or Jotentia 


(t) Salk. 288. 4 Mod. 282. (wu) See book i. p. 180. 


(18) The case of Reeve v. Long, (1 Salk. 227,) which gives occasion to the statute men- 
tioned in the text, was to the following purport:— , : 

John Long devised lands to his nephew Henry for life, remainder to his first and other 
sons in tail, remainder to his nephew Richard for life, etc. Henry died without issue born, 
but leaving his wife pregnant. Richard entered as in his remainder, and afterwards a 
posthumous son of Henry was born. The guardian of the infant entered upon Richard; 
and it was held by the courts of Common Pleas and of King’s Bench that nothing vested 
in the posthumous son, because a contingent remainder must vest during the particular 
estate, or at the moment of its determination. 

On an appeal to the house of lords, this judgment was reversed, against the opinion of 
all the judges, who were much dissatisfied. 3 Lev. 408. To set the question at rest, the 
statute was passed. Mr. Cruise, (2 Dig. 330,) however, remarks, it is somewhat singular 
that this statute does not mention limitations or devises by will. But, he says, there isa 
tradition, that as the case of Reeve v. Long arose upon a will, the lords considered the 
law to have been settled by their determination in that case, and were therefore unwilling 
to make any express mention of limitations made in wills, lest it should appear to call in 
question the authority or propriety of their determination. Besides (he adds) the words 
of the act may be construed, without much violence, to comprise settlements of estates. 
made by wills as well as by deeds. 

Mr. Christian, in his note upon the passage in the text, considers the statute as a 
reproof given by the house of commons to the lords for their assumption; but, had it 
been om understood, the concurrence of the lords would probably not have been ob- 
tained. 

In the case of Thelluson v. Woodford, (4 Ves. 342,) lord Rosslyn said, the case of 
Reeve v. Long (certainly overruling Archer’s case) decided that a posthumous child was. 
to be taken to all intents and purposes as born at the time the particular estate, on which 
his remainder depended, determined. Undoubtedly, the court of Common Pleas, first, 
and, upon a writ of error, the court of King’s Bench, had held differently. But it ought 
always to be remembered it was the decision of lord Somers; and that was not the only 
case in which he stood against the majority of the judges; and the better consideration of 
subsequent times has shown his opinion deserved all the regard generally paidto it. The 
statute of William III. was not to affirm that decision. It did by implication affirm it, 
but it established that the same principle should govern the case where the limitation 
was by deed of settlement. The manner in which the point has been treated ever since, 
in Verdet v. Hopegood, (1 P. Wms. 487,) and the other cases (see 2 Ves. Jun. 673. Ir 
Ves. 139. 2 Ves. & Bea. 367) proves what the opinion has been upon the propriety of a 
rule which it is impossible to say is attended with real inconvenience, and which is ac- 
cording to every principle of justice and natural feeling. 

A posthumous child claiming under a remainder in a settlementis entitled to the inter- 
mediate profits from the death of the father, as well as to the estate itself. Basset v, 
Basset, 3 Atk. 203. Thelluson v. Woodford, 11 Ves. 139. But a posthumous son who 
succeeds by descent can claim the rents and profits only from the time of his birth. 
Goodtitle v. Newman, 3 Wils. 526. Co. Litt. 11, b., note 4.—Currry. 

Where an estate is given to a person for life, with remainder to after-born children, 
upon the birth of a child the estate vests in him, subject to open and let in after-born 
children. Macomb y. Miller, 9 Paige, Ch. Rep. 265. Williamson z. Berry, 8 Howard, 11 
S.495.—SHaRswoop. Flora v. Wilson, 13 Tredell (N. C.) 347 (1852). 
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propingua, bein esse (19) at or before the particular estate determines. 

(w)As if an estate be “made to A. for life, remainder to the heirs of B.: [*170 
now, if A. dies before B., the remainder is at an end; for during B.’s 

life he has no heir, zemo est heres viventis:(20) but if B. dies first, the remainder 
then immediately vests in his heir, who will be entitled to the land on the 
death of A. This 1s a good contingent remainder, for the possibility of B.’s 
dying before A. is potentia propingua, and therefore allowed in law. @) But 
a remainder to the right heirs of B., (if there be no such person as B. zz 
esse,) is void.(y)(21) For here there must two contingencies happen: first 

that such a person as B. shall be born; and, secondly, that he shall also die 
during the continuance of the particular estate; which make it potentia 
remottsstma, a most improbable possibility. A remainder to a man’s eldest 
son who hath none (we have seen) is good, for by common possibility he 
may have one ; but if it be limited in particular to his son John, or Richard 

it is bad, if he have no son of that name; for it is too remote a possibility 
that he should not only have a son, but a son of a particular name.(z)(22) 
A limitation of a remainder to a bastard before it is born, ismot good:(a) (23) 


(w) 2 Rep. 51. (z) 5 Rep. 51. 

a) Co. Litt. 378. i 

tr oe (a) Cro. Eliz. 509. 
(19) [A near possibility . . . in being.] 


(20) [No one is heir to the living. ] 

(21) “This rule is founded upon the maxim, that the law will not contemplate a 
double possibility, or a possibility upon a possibility. This maxim has certainly been 
applied with very little consistency. Lord Nottingham’s remarks (in Duke of Norfolk’s 
case, 3 Ch. Ca. 1, 29) go to show that probably the maxim means something different 
every time it is cited. Though the maxim may be of such vague import, that it could 
not safely be relied upon for any new inference, yet there is not much reason to doubt 
that the above stated rule would be enforced if the occasion should arise, seeing that it 
only affirms the natural tendency of the courts, which leans strongly against the validity 
of remote and unusual limitations.’? Challis Law of Real Property, 106 (2 ed. 1892). 
ee history of this subject in the State of New York, see Fowler’s Hist. of the Law of 

ELLs » 

(22) It is not merely there being two contingencies to happen, or what lord Coke calls 
a possibility on a possibility, in order to the vesting of the estate, which will make the 
possibility too remote; but there must be some legal improbability in the contingencies. 
Mr. Butler mentions a case (Routledge v. Darril, 2 Ves. Jr. 357) where limitations of 
a money-fund were held valid, and yet, to entitle one of the objects to take under 
it, Ist, The husband and wife must have had a child; 2d, That child must have had 
a child; 3d, The last-mentioned child must have been alive at the decease of the sur- 
vivor of his grandfather and grandmother; 4th, If a boy, he must have attained 
twenty-one; if a girl, that age or married. Fearne, Cont. Rem. 251, n. c. 7th ed. 
—COLERIDGE. 

Mr. Preston is of opinion that a remainder to an unborn son of a particular name 
would be valid. 1 Abstr. 129.—SHARSWOOD. 

(23) The several reports of the case to which our author refers as his authority for the 
passage in the text are very discordant; and it rather appears that it was finally unneces- 
sary to decide the question whether a remainder to an unborn illegitimate child was 
necessarily invalid, as the claimant in Blodwell v. Edwards (the case im question) turned 
out to be actually born in lawful wedlock. See Co. Litt. 3, b. and Mr. Hargrave’s note 
1. However, lord Parker, (afterwards Macclesfield, ) in the case of Methan v. The Duke 
of Devon, I P. Wms. 530, said he zclined to think that a natural child ex ventrve Sa mere 
[In the womb of its mother] could not take under a bequest in a will to all the natural 
children of a named man by a certain woman. And Sir W. Grant, M. R., in Earle v. 
Wilson, 17 Ves. 531, said, whether the case referred to by lord Coke (which is also the 
case referred to by our author) does or does not fully warrant the rule laid down by 
him, yet his own great authority, and the adoption of it by lord Macclesfield, were sufh- 
cient to induce him to adhere to it, without nicely examining the reasons upon which 
it stands. The rule (he added) is, in substance, that a bastard cannot take as the issue 
of a particular man until it has acquired the reputation of being the child of that man,— 
which cannot be before its birth. Bayley v. Snelham, I Sim. & Stu, 81. Yet, where a 
bequest is made to the natural child of which a particular woman is enceinte, without 
reference to any person as the father, there would be no uncertainty in that bequest, and 
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for though the law allows the possibility of having bastards, it presumes it 
to be a very remote and improbable contingency. Thus may a remainder be 
contingent, on account of the uncertainty of the person who is to take it.(24) 

A remainder may also be contingent, where the person to whom it is lim- 
ited is fixed and certain, but the eve¢ upon which it is to take effect is vague 
and uncertain. As, where land is given to A. for life, and in case B. survives 
him, then with remainder to B. in fee: here B. is a certain person, but the 
remainder to him is a contingent remainder, depending upon a dubious 
event, the uncertainty of his surviving A. During the joint lives of A. and 
B. it is contingent; and if B. dies first, it never can vest in his heirs, but is for- 

ever gone; butif A. dies first, the remainder to B. becomes vested. 
ea | *Contingent remainders of either kind, if they amount to a freehold, ~ 

cannot be limited on an estate for years, or any other particular estate, 
less than a freehold. ‘Thus if land be granted to A. for ten years, with 
remainder in fee to the right heirs of B., this remainder is void;(0) but if 
granted to A. for life, with a like remainder, it is good. For, unless the 
freehold passes out of the grantor at the time when the remainder is created, 
such freehold remainder is void: it cannot pass out of him, without vesting 
somewhere; and in the case of a contingent remainder it must vest in the 
particular tenant, else it can vest nowhere: unless, therefore, the estate of 
such particular tenant be of a freehold nature, the freehold cannot vest in 
him, and consequently the remainder is void.(25) 

Contingent remainders may be defeated, by destroying or determining the 
particular estate upon which they depend, before the contingency happens 
whereby they become vested.(c) Therefore when there is tenant for life, 
with divers remainders in contingency, he may, not only by his death, but 
by alienation, surrender, or other methods, destroy and determine his own 
life-estate before any of those remainders vest: the consequence of which is, 
that he utterly defeats them all.(26) As, if there be tenant for life, with 


(b) 1 Rep. 130. (c) Ibid. 66, 135. 


probably it would be held good. But the rule of law does not acknowledge a natural 
child to have any father before its birth. By the latter cases of Gordon v. Gordon, I 
Meriv. 153, and Evans v. Massey, 8 Pr. 33, it seems to be now established that a pros- 
pective bequest to an illegitimate child with which a woman is supposed to be enceinte 
may be good, if the description of the object of bequest be not open to the uncertainty 
which must arise whenever it is made a condition precedent to the gift that the child 
should actually be the child of a particular father, and when the description is in 
other respects so distinct as to leave no doubt as to the individual for whom the 
legacy is intended; though a contrary opinion, as intimated in the text, certainly appears 
to have been held formerly. See Wilkinson v. Adam, 1 Ves. & Bea. 468. Arnold v. 
Preston, 18 Ves. 288.—CHITTY. 

(24) Aubuchon v, Bender, 44 Mo. 566 (1869). 2 Washburn on Real Prop. 610, 611 (5 

ed. 1887). Willard on R. Est. and Conveyancing (2 ed.), 168. 
_ (25) But although every contingent freehold remainder must be supported by a preced- 
ing freehold, it is not necessary that such preceding estate continue in the actual seisin 
of its rightful tenant: it is sufficient if there subsists a right of entry to such preceding 
estate at the time the remainder should vest. As if A. be tenant for life, with contingent 
remainders over, and be disseised, the right of entry, while it remains in him, will sup- 
port the contingent remainders; but if the disseisor should die, and the property should 
descend on his heir-at-law during the life of A., A. would lose his right of entry and have 
only a right of action, which would not be enough to support the contingent remainders; 
for in that case it is a question whether the particular estate on which the remainders 
depend subsists or not, another estate being protected by the law till that question is 
decided. Fearne, Cont. Rem. p. 286, 7 ed.—CoLERIDGE. 

Den v. Crawford, 3 N. J. (Halsted) 113 (1825). ‘Tiedeman on Real Property, 391 (2 ed. 
1892). Tiedeman on Real Property, 407 (2 ed. 1892). Boone, Real Property, 211. 2 
Cord, Married Women, 11 (2 ed. 1885). Williams on R. P. (6 ed.) 171. I Greenleaf’s 
Cruise on R. P. 706 Hall v. Nute, 38 N. H. 425 (1859). 

(26) But a conveyance of a greater estate than he has by bargain and sale, or by lease 
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remainder to his eldest son unborn in tail, and the tenant for life. before any 
son is born, surrenders his life-estate, he by that means defeats the remainder 
in tail to his son: for his son not being zz esse, when the particular estate 
determined, the remainder could not then vest: and, as it could not vest then 
by the rules before laid down, it never can vest at all. In these cases there. 
fore it 1s necessary to have trustees appointed to preserve the contingent’ 
remainders; in whom there is vested an estate in remainder for the life of the 
tenant for life, to commence when his estate determines.(27) If therefore his 
estate for life determines otherwise than by his death, the estate of the trus- 
tees, for the residue of his natural life, will then take effect, and 
become a *particular estate in possession, sufficient to support the [*172 
remainders depending in contingency. ‘This method is said to have 
been invented by Sir Orlando Bridgman, Sir Geoffrey Palmer, and other emi- 
nent counsel, who betook themselves to conveyancing during the time of the 
civil wars; in order thereby to secure in family settlements a provision for 
the future children of an intended marriage, who before were usually left at 
the mercy of the particular tenant for life:(d¢ ) and when, after the restoration, 
these gentlemen came to fill the first offices of the law, they supported this 
Ee within reasonable and proper bounds, and introduced it into general 
use. (28 

Thus the student will observe how much nicety is required in creating and 
securing a remainder; and I trust he will in some measure see the general 
reasons upon which this nicety is founded. It were endless to attempt to 
enter upon the particular subtleties and refinements, into which this doctrine, 
by the variety of cases which have occurred in the course of many centuries, 
has been spun out and subdivided: neither are they consonant to the design 
of these elementary disquisitions.(29) I must not however omit, that in 


(d) See Moor. 486. 2 Roll. Abr. 797, pl. 12. 2 Sid. 159. 2 Chan. Rep. 170. 


nd release, is no forfeiture, and will not defeat a contingent remainder. 2 Leo. 60. 3 
Mod. 151. 

But the tenant for life may bar the contingent remainders by a feoffment, a fine, ora 
recovery. I Co. 66. Cro. Eliz. 630. 1 Salk. 224. 

Where there is a tenant for life, with all the subsequent remainders contingent, and he 
suffers a recovery to the use of himself in fee, he has a right to this tortious fee against 
all persons but the heirs of the grantor or devisor. 1 Salk. 224.—CHITTY. | 

Tiedeman on Real Prop. 421 (2 ed. 1892). Campbell v. Watson, 8 Ohio (O. S$.) 500 
(1838). 2 Pingrey on’ R. P. 1022. ‘ Vt Dy 

(27) Trustees to support contingent remainders are not essential in copyhold, the lord’s 
estate suffcing. 10 Ves. 282. 16 Kast, 406.—CHITTY. ’ . ; 

This rule is abolished in the United States. 4 Kent Com. 246. It is abolished in Eng- 
land, as to any contingent remainder vesting after Dec. 31, 1844, or created after the tak- 
ing effect of statutes 7 and & Vict. c. 106. 

(28) Equitable contingent remainders could never be destroyed by any act of the 
tenant for life; and the Real Property Commissioners proposed to establish the same rule 
with respect to legal contingent remainders. And now, by stat. 8 & g Vict. c. 106, ¢ 8, 
it is enacted that a contingent remainder vesting at any time after Dec. 31, 1844 shall be, 
and if created after the passing of the act, shall be deemed to have been capable of taking 
effect, notwithstanding the determination, by forfeiture, surrender, or merger, of any 
preceding estate of freehold, in the same manner in all respects as if such determination 
had not happened.—STEWART. ; 

Vanderheyden v. Crandall, 2 Denio (N. Y.) 16 (1846). Tiedeman on Real Prop. 424 
(2 ed. 1892). 1 Greenleaf’s Cruise on R. P. 793. Brasswell v. Downs, II Fla. 70 (1864). 
Dehon v. Redfern, 1 Dudley (S. C.) 119 (1838). 

(29) The student will now be prepared to understand the celebrated rule of law com- 
monly called 7he Rule in Shelley’s Case, on account of the following distinct announce- 
ment of it which occurred in that case. 1 Rep. 104, a.:—‘‘It isa rule in law, when the 
ancestor by any gift or conveyance takes an estate of freehold, and in the same gift oe 
conveyance an estate is limited mediately or immediately to his heirs in fee or in tail, 
‘that always in such cases ‘the heirs’ are words of limitation of the estate, and not words 
of purchase.” And this is a strict rule of law, which cannot be prevented by any 
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devises by last will and testament,(which, being often drawn up when the 
party is zops consili’,(30) are always more favored in construction than 
formal deeds, which are presumed to be made with great caution, forethought, 
and advice,) in these devises, I say, remainders may be created in some 
measure contrary to the rules before laid down: though our lawyers will not 
allow stich dispositions to be strictly remainders; but call them by another 
name, that of executory devises, or devises hereafter to be executed. 

An executory devise of lands is such a disposition of them by will, that 
thereby no estate vests at the death of the devisor, but only on some future 

contingency.(31) It differs from a remainder in three very material 
*173] points: 1. That it needs not any *particular estate to support it. 2. 
That by it a fee-simple, or other less estate, may be limited after a. 

fee-simple. 3. That by this means a remainder may be limited of a chattel 
interest, after a particular estate for life created in the same. (32) 

1. The first case happens when a man devises a future estate to arise upon 
a contingency, and, till that contingency happens, does not dispose of the 
fee-simple, but leaves it to descend to his heirsat law. As if one devises land 
to a feme-sole and her heirs, upon her day of marriage: here is in effect a 
contingent remainder, without any particular estate to support it; a freehold 
commencing zz futuro.(33) This limitation, though it would be void ina 
deed, yet is good in a will, by way of executory devise.(¢) For, since by a 
devise a freehold may pass without corporal tradition or livery of seisin, (as 
it must do, if it passes at all, ) therefore it may commence zz futuro; because 
the principal reason why it cannot commence zz futuro in other cases, is the 
necessity of actual seisin, which always operates zz presenti. And since it 
may thus commence zz futuro, there is no need of a particular estate to sup- 
port it; the only use of which is to make the remainder by its unity with the 
particular estate, a present interest. And hence also it follows, that such an 
executory devise, not being a present interest, cannot be barred by a recovery, 
suffered before it commences. (/) 

2. By executory devise, a fee, or other less estate, may be limited after a 
fee. And this happens where a devisor devises his whole estate in fee, but 
limits a remainder thereon to commence on a future contingency. As if a 


(€) 1 Sid. 153. (f) Cro. Jac. 593. 


expression of intention to the contrary. Thus, if a limitation is made to Jane Wood for 
life, remainder to B, for life, remainder to C. in tail, remainder to the heirs of Jane Wood, 
she takes an estate for life with the ultimate remainder to herse// in fee; and such 
remainder descending to her heir would be descendible from him to the heirs ex parte 
materna [On the mother’s side].—Sw#HET. 

(30) [Without counsel. ] 

(31) Mr. Fearne observes, upon the inaccuracy of a similar definition to this, that it is. 
capable of comprehending more than the thing defined; for a contingent remainder 
created by will would exactly answer to it. He defines an executory devise thus:— 
“ Such a limitation of a future estate or interest in lands or chattels (though in the case- 
of chattels personal it is more properly an executory bequest) as the law admits in the 
case of a will, though contrary to the rules of limitation in conveyances at common law.’” 
Cont. Rem. 386, 7 ed.—CoLERIDGE. 

Tiedeman Real Prop. 509, 511 (2 ed. 1892). Boone Real Property, 228-231. Bristol v. 
Atwater, 50 Conn. 407 (1882). Helm v. Frisbie, 59 Ind. 527, 529 (1877). 

(32) Waldron v. Gianini, 6 Hill (N. Y.) 605 (1864). Freeborn v. Wagner, 49 Barb. (N. 
Y.) 48 (1867). Ackless v, Seekright, 1 Ill. (Bruse) 78 (1823). Lavall v. Staffel, 64 Tex. 372 
(1885). Milledge v. Lamar, 4 Dessavs. Eq. (S. C.) 622 (1816). Henry & Talbird v. 
Archer, I Bailey’s Eq. (S. C.) 555 (1837). Bristol v, Atwater, 50 Conn. 406 (1882). Tiede- 
man on Real Prop. 521, 532 (2 ed. 1892). Van Horne v. Campbell, 100 N. Y. 287, 323 
eee 2 Washburn on Real Prop. 741 (5 ed. 1887). 6 Lawson Property Rights, 3 2746 

1890). Willard on R. HK. and Conv. (2 ed.) 174. 1 Barb. Rights of Pers. and Prop. 531. 

(33) [In the future.] [/2 presenti—in the present.] 2 Washburn on Real Property, 

742 (5 ed. 1887). Chew’s Lessee v, Weems, 1 Md. 488 (1772). : 
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man devises land to A. and his heirs; but if he dies before the age of twenty- 
one, then to B. and his heirs: this remainder, though void in deed, is good 
by way of executory devise.(g) But, in both these species of executory 
devises, the contingencies ought to be such as may happen within a reason- 
able time; as within one or more life or lives in being, or within a 
mode*rate term of years, for courts of justice will not indulge even [*174 
wills so as to create a perpetuity, which the law abhors:(h) (34) 
because by perpetuities, (or the settlement of an interest, which shall go in 
the succession prescribed, without any power of alienation,)(Z) estates are 
made incapable of answering those ends of social commerce, and providing 
for the sudden contingencies of private life, for which property was at first 
established. ‘The utmost length that has been hitherto allowed for the con- 
tingency of an executory devise of either kind to happen in, is that of a life 
or lives in being, and one-and-twenty years afterwards. As when lands are 
devised to such unborn son of a feme-covert, as shall first attain the age of 
twenty-one, and his heirs; the utmost length of time that can happen before 
the estate can vest, is the life of the mother and the subsequent infancy of 
her son: and this hath been decreed to be a good executory devise. (#) (35) 


(9) 2 Mod. 289. i) Salk, 229. 
(h) 12 Mod. 287. 1 Vern. 164. k) Fort. 232. 


(34) Henry & Talbird v. Archer, 1 Bailey’s Eq. (S. C.) 555, 156 (1837). Snider v. New- 
man, 24 Ga, 143 (1859). Vaughan v. Dilkes, 20 Pa. State, 515 (1853). Hudson v. 
Wadsworth, 8 Conn. 360 (1821). Cadeel v. Palmer, Io Binn. 147 (1833). 2 Ballard’s 
Law of R. P. 7o1. 

(35) Lord Kenyon has explained the whole doctrine of executory devises in the 
following words:—‘‘ The tules respecting executory devises have conformed to the rules 
laid down in the construction of legal limitations; and the courts have said that the 
estate shall not be unalienable by executory devises for a longer term than is allowed by 
the limitations of a common-law conveyance. In marriage settlements, the estate may 
be limited to the first and other sons of the marriage, in tail; and until the person 
to whom the first remainder is limited is of age, the estate is unalienable. In con- 
formity to that rule the courts have said, so far we will allow executory devises to be 
good. To support this position, I could refer to many decisions; but it is sufficient to 
tefer to the duke of Norfolk’s case, in which all the learning on this head was gone into; 
and from that time to the present, every judge has acquiesced in that decision. It is an 
established rule that an executory devise is good if it must necessarily happen within 
a life or lives in being, and twenty-one years, and the fraction of anotler year, allowing 
for the time of gestation.” See Long v. Blackall, 7 T. R. 100, In that case it was 
determined that a child ex ventre sa mere [In its mother’s womb] was to be considered 
as a child born, and therefore that an estate might be devised to it for life, and after 
its death to its issue in tail—CHRISTIAN. 

Peter Thelusson, Esq., an eminent merchant, devised the bulk of an immense property 
to trustees for the purpose of accumulation during the lives of three sons, and of all 
their sons who should be living at the time of his death or be born in due time after- 
wards, and during the life of the survivor of them. Upon the death of this last, the fund 
was directed to be divided into three shares,—one to the eldest male lineal descendant of 
each of his three sons: upon the failure of such a descendant, the share to go to the 
descendants of the other sons; and upon failure of all such descendants, the whole to go 
to the sinking-fund. When he died, he had three sons living, who had four sons living; 
and two twin-sons were born soon after. Upon calculation, it appeared that at the death 
of the survivor of these nine the fund would probably exceed nineteen millions; and 
upon the supposition of only one person to take and a minority of ten years, that it 
would exceed thirty-two millions. It is evident that this extraordinary will was strictly 
within the limits laid down in the text; and it was accordingly sustained both in the 
court of chancery and in the house of lords, See 4 Ves. Jr. 227. 11 Ves. Jr. 112. I New 
Rep. 357-—COLERIDGE. . 

The 39 & 40 Geo. III. c. 98 enacts that no person shall, by any deed, will, or by any 
other mode, settle or dispose of any real or personal property so that the rents and 
profits may be wholly or partially accumulated for a longer term than the life of the 
grantor, or the term of twenty-one years after the death of the grantor or the testator, or 
the minority of any person who shall be living or en ventre sa mere at the death of the 
grantor or the testator, or during the minority ouly of such person as would for the time 
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3. By executory devise, a term of years may be given to one man for his 
life, and afterwards limited over in remainder to another, which could not be 
done by deed; for by law the first grant of it, to a man for life, was a total 
disposition of the whole term; a life-estate being esteemed of a higher and 
larger nature than any term of years.(7) And, at first, the courts were 
tender, even in the case of a will, of restraining the devisee for life from 
aliening the term; but only held, that in case he died without exerting that 
act of ownership, the remainder over should then take place:(#) for the 
restraint of the power of alienation, especially in very long terms, was intro- 
ducing a species of perpetuity. But, soon afterwards, it was held,() that 
the devisee for life hath no power of aliening the term, so as to bar the 
remainderman: yet, in order to prevent the danger of perpetuities, it was 
settled,(o) that though such remainders may be limited to as many persons 

successively as the devisor thinks proper, yet they must all be 
*175| *c esse during the life of the first devisee; for then all the candles 

are lighted and are consuming together, and the ultimate remainder 
is in reality only to that remainderman who happens to survive the rest: and 
it was also settled, that such remainder may not be limited to take effect, 
unless upon such contingency as must happen (if at all) during the life of 
the first devisee. (A) (36) (37) 


1) 8 Rep. 95. {2} 1 Sid. 451. 
m) Bro. tit. chatteles, 28. Dyer, 74. Skinn. 341. 3 P. Wms. 258. 
n) Dyer, 358. 8 Rep. 96. 


being, if of full age, be entitled to the rents and produce so directed to be accumulated; 
and where any accumulation is directed otherwise, such direction shall be void, and the 
rents and profits, during the time that the property is directed to be accumulated con- 
trary to this act, shall go to such person as would have been entitled thereto if no such 
accumulation had been directed; provided that this act shall not extend to any pro- 
vision for the payment of debts, or for raising portions for children, or to any direction 
touching the produce of woods or timber. 

A direction for accumulation during a life was held to be good for twenty-one years 
after the death of the testator. 9 Ves. Jr. 127.—CHITTY. 

(36) A future estate will always be construed to be a remainder when it can be, in pre- 
ference to a springing use or executory devise. The reason is an obvious one: in the lat- 
ter case the future estate cannot be barred, and the land is completely withdrawn from 
commerce. So between remainders the law favors their vesting, because that combines 
the interests of a free commerce in land with the rights of the proprietors. Wager v. 
Wager, 1S. & R. 374. Minnig v. Baldorff, 5 Barr, 503. Den v. Demarest, 1 New Jersey, 
525. Itis an inflexible rule that no limitation shall be deemed an executory devise if it 
may by any practicable construction be sustained as a contingent remainder: for the all- 
sufficient reason that these executory devises, being inconsistent with the policy of the 
common law, which, on account of its abhorrence of estates commencing in futuro [In 
the future], requires all the precedent parts of the fee to pass out of the grantor at the 
‘same instant, are barely tolerated, and only in favor of the explicit declaration of one who 
may have been compelled to dispose of his estates when unassisted by counsel. They 
are therefore to be sustained only in cases of clear necessity. Stehman v. Stehman, 1 
Watts, 466. Dunwoodie v. Reed, 4 S. & R. 435. Willis v. Beecher, 3 Wash. C. C. 369. 
Hawley v. Northampton, 8 Mass. 3. Wolfe v. Van Nostrand, 2 Comst. 436. Johnson z. 
Valentine, 4 Sandf. S. C. 36. 

It is the received doctrine of the courts, both in England and America, that when a 
devise is made to A. in fee, and if A. should die without issue then to B. in fee, the limi- 
tation over to B. as an executory devise would be void for its remoteness, as it depends 
upon an indefinite failure of the issue of A. Such a devise is construed to be an estate- 
tailin A. and vested remainder in B. Any words which indicate an intention in the 
testator to confine the failure of issue to a dying without issue living at the death of the 
first taker will be sufficient to rebut the construction of an indefinite failure of issue. 
Hall v. Chaffee, 14 New Hamp. 215. Toman v. Dunlop, 6 Harris, 72, Flinn z. Davis, 18 
Ala, 132. Jackson v. Dashiel, 3 Maryland Ch. Dec. 257. In the case of such a limita- 
tion of personalty, however, it vests the entire and absolute estate in the first taker, and 
the limitation over is void. The smallest circumstance will be laid hold of to limit the 
failure of issue to the death of the first taker. Dashiell v. Dashiell, 2 Har. & Gill, 127 
—SHARSWOOD. on 

(37) A limitation over to the brothers of A. after the death of A. during minority would 
not, under the old common law, be a good remainder. A remainder could not be limited 
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Thus much for such estates in expectancy, as are created by the express 
words of the parties themselves; the most intricate title in the law. There 
is yet another species, which is created by the act and operation of the law 
itself, and this is called a reversion. 

III. An estate in reversion is the residue of an estate left in the grantor, to 
commence in possession after the determination of some particular estate 
granted out by him.(¢g)(38) Sir Edward Coke(r) describes a reversion to 
be the returning of land to the grantor or his heirs after the grant is over, 
As, if there be a gift in tail, the reversion of the fee is, without any special 
reservation, vested in the donor by act of law: and so also the reversion, after 
an estate for life, years, or at will, continues in the lessor. For the fee-simple 
of all lands must abide somewhere; and if he, who was before possessed of 
the whole, carves out of it any smaller estate, and grants it away, whatever 
is not so granted remains in him. A reversion is never therefore created by 
deed, or writing, but arises from construction of law; a remainder can never 
be limited, unless by either deed or devise. But both are equally transfer- 
able, when actually vested, being both estates zm presenti, though taking 
effect zz futuro.(39) 

The doctrine of reversions is plainly derived from the feodal constitution. 

For when a feud was granted to a man for life, or to him and his issue male, 
rendering either rent or other services; then, on his death or the failure 
of issue male, the feud was determined, and resulted back to the 
*lord or proprietor, to be again disposed of at his pleasure. And [*176 
hence the usual zzczdents to reversions are said to be fealty and rent. 
When no rent is reserved on the particular estate, fealty however results of 
course, as an incident quite inseparable, and may be demanded as a badge of 
tenure, or acknowledgment of superiority; being frequently the only evidence: 
that the lands are holden at all. Where rent is reserved, it is also incident, 
though not inseparably so, to the reversion.(s)(40) The rent may be 
granted away, reserving the reversion; and the reversion may be granted 
away, reserving the rent; by spectal words: but by a general grant of the 
reversion, the rent will pass with it, as incident thereunto; though by the 
grant of the rent generally, the reversion will not pass. ‘The incident passes 
by the grant of the principal, but not e converso: for the maxim of law is, 
“* accessorium non ducit, sed sequitur, suum principale.’’ (t)(41) 

These zucidental rights of the reversioner, and the respective modes of 
descent, in which remainders very frequently differ from reversions, have 
occasioned the law to be careful in distinguishing the one from the other, 
however inaccurately the parties themselves may describe them. For if one 
seised of a paternal estate in fee makes a lease for life, with remainder to 
himself and his heirs, this is properly a mere reversion, (#)(42), to which 
rent and fealty shall be incident; and which shall only descend to the heirs 


Co. Litt. 22. t) Ibid. 151, 152. 
{3} 1 Inst. 142. Cro, Eliz. 321. 


(s) Co. Litt. 143. 


upon a contingency, which would abridge or defeat the particular estate. Horton v. 
Sledge, 29 Ala. 496 (1856). 2 Washburn on Real Property, 660 (5 ed. 1887). 

(38) 1 Barb. Rights of Pers. and Prop. 535. oe 

(39) [In the present,] [In the future]. Marshall v. Conrad, 5 Call. (Va.) 401 (1805). 
St. Phillip’s Church v. Zion P, Church, 22 S. C. 301 (1885). Alexander v. De Kermel, 81 
Ky. 350 (1883). Jones v. Britton, 102 N. C. 184 (1889). 1 Schouler’s Pers. Prop. % 150 
(2 ed. 1884). Boone, Real Property, 219, 221. 2 Pingrey on R. P. 1022, 991. 

(40) McMurphy v. Minot, 4 N. H. 254 (1827). King v. Housatonic R. Co., 45 Conn. 
233 (1877). Peek v. Northrop, 17 Conn. 219 (1845). 2 5. 00 

(41) [The accessory does not precede but follows its principal.” ] Iglehart v. lee, 
1 Bland Chan. (Md.) 524 (1835). Van Wicklon v. Paulson, 14 Barb. (N. Y.) 656 (1852). 

(42) King v. Scoggin, 92 N. C, 103 (1885). 
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of his father’s blood, and not to his heirs general, as a remainder limited to 
him by a third person would have done:(w) for it is the old estate, which 
was originally in him, and never yet was out of him. And so likewise, if a 
man grants a lease for life to A., reserving rent, with reversion to B. and his 
heirs, B. hath a remainder descendible to his heirs general, and not a rever- 
sion to which the rent is incident; but the grantor shall be entitled to the 
rent, during the continuance of A.’s estate. (x) ; 
cn ey *In order to assist such persons as have any estate in remainder, 
reversion, or expectancy, after the death of others, against fraudu- 
lent concealments of their death, it is enacted by the statute 6 Anne, c. 18, 
that all persons on whose lives any lands or tenements are holden, shall, 
(upon application to the court of chancery, and order made thereupon), once 
in every year, if required, be produced to the court, or 1ts commissioners, or, 
upon neglect or refusal, they shall be taken to be actually dead, and the 
person entitled to such expectant estate may enter upon and hold the lands 
and tenements, till the party shall appear to be living. 

Before we conclude the doctrine of remainders and reversions, it may be 
proper to observe, that whenever a greater estate and a less coincide and 
meet in one and the same person, without any intermediate estate,(y) the 
less is immediately annihilated; or, in the law phrase, is said to be 
merged,(43) that is, sunk or drowned in the greater. Thus, if there be 


w) 3 Lev. 407. (y) 3 Ley. 437. 
1 


(43) Even if there be an intermediate contingent estate, it will be destroyed by the union 
‘and coalition of the greater estate and the less, (unless the greater estate is subjoined to 
the less by the same conveyance, ) when such coalition takes place by the conveyance or 
act of the parties. Purefoy v. Rogers, 2 Saund. 387. But the reports of adjudged cases 
apparently differ with respect to the destruction of an intermediate contingent estate, 
‘in cases where the greater estate becomes united to the less by descent. These differ- 
ences, however, may be reconciled by distinguishing between those cases where the 
descent of the greater estate is immediate from the person by whose will the less estate, 
as well as the intermediate contingent estate, were limited, and the cases where the less 
estate and the contingent remainders were not created by the will of the ancestor from 
whom the greater estate immediately descends. on the less estate. In the first set of 
cases, the descent of the greater estate does not merge and drown the intermediate con- 
tingent remainders, (Boothley v. Vernon, 9 Mod. 147. Plunkett v. Holmes, 1 Lev. 12. 
Archer’s case, I Rep. 66;) in the second class of cases, it does merge them. MHartpole v. 
Kent, T. Jones, 77, S. C. 1 Ventr. 307. Hooker v. Hooker, Rep. zemp. Hardw. 13. Doe 
v. Scudamore, 2 Bos. & Pull. 294; and see Fearne, p. 343, 6 ed., with Serjt. Williams’s 
note to 2 Saund. 382, a. 

A distinction (as already has been intimated) must be made between the cases where 
a particular estate is limited, with a contingent remainder over, and afterwards the 
inheritance is subjoined to the particular estate by the same conveyance, and those cases 
wherein the accession of the inheritance is by a conveyance, accident, or circumstance 
distinct from that conveyance which created the particular estate. In the latter cases, 
we have seen, the contingent remainder is generally destroyed; in the former it is other- 
wise. For where by the same conveyance a particular estate is first limited to a person, 
with a contingent remainder over to another, and with such a reversion or remainder to 
the first person as would in its own nature drown the particular estate first given him, 
this last limitation shall be considered as executed only swb modo; that is, upon such 
condition as to open and separate itself from the first estate when the condition happens; 
and by no means to destroy the contingent estate. Lewis Bowles’s case, II Rep. 80. 
Fearne, 346, 6 ed. 

A court of equity will in some cases relieve against the merger of a term, and make it 
answer the purposes for which it was created. Thus, in Powell v. Morgan, 2 Vern. 90, 
a portion was directed to be raised out of a term for years for the testator’s daughter. 
The fee afterwards descended on her, and she, being under age, devised the portion. 
The court of chancery relieved against the merger of the term, and decreed the portion 
to go accerding to the will of the daughter. See also Thomas v. Kemish, 2 Freem. 208. 
S. C. 2 Vern. 352. Saunders v. Bournford, Finch, 424.—Cnrrry, 

“If any principle of law seems to be well settled, it may now be said that in all cases 
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tenant for years, and the reversion in (fee-simple descends to or is purchased 
by him, the term of years is merged in the inheritance, and shall never exist 
any more. But they must come to one and the same person in one and the 
same right; else, if the freehold be in his own right, and he has a term in 
right of another, (ex auter drozt,) there is no merger.(44) Therefore, if 
tenant for years dies, and makes him who hath the reversion in fee his execu- 
tor, whereby the term of years vests also in him, the term shall not merge; 
for he hath the fee in his own right, and the term of years in the right “of 
the testator, and subject to his debts and legacies. So also, if he who hath 
the reversion in fee marries the tenant for years, there is no merger; for he 
hath the inheritance in his own right, the lease in the right of his wife. (2) 
(45) An estate-tail is an exception to this rule: for a man may have in his 
own right both an estate-tail and a reversion in fee: and the estate-tail, 
though a less estate, shall not merge in the fee.(a) For estates-tail 

are protected and preserved from merger by the *operation and con- [*178 
struction, though not by the express words, of the statute de donis: 

which operation and construction have probably arisen upon this considera- 
tion; that, in the common cases of merger of estates for life or years by 
uniting with the inheritance, the particular tenant hath the sole interest in 
them, and hath full power at any time to defeat, destroy, or surrender them 
to him that hath the reversion; therefore, when such an estate unites with 
the reversion in fee, the law considers it in the light of a virtual surrender 
of the inferior estate.(d) But, in an estate-tail, the case is otherwise; the 
tenant for a long time had no power at all over it, so as to bar or destroy it, 
and now can only do it by certain special modes, by a fine, a recovery, and 
the like:(¢) it would therefore have been strangely improvident to have per- 
mitted the tenant in tail, by purchasing the reversion in fee, to merge his 
particular estate, and defeat the inheritance of his issue; and hence it has 
become a maxim, that a tenancy in tail, which cannot be surrendered, cannot 
also be merged in the fee. 


(z) Plowd. 418. Cro. Jac. 275. Co. Litt. 338. {2 Cro. Eliz. 302. 
(a) 2 Rep. 61. 8 Rep. 74. (c) See page 116. 


when intervening rights interfere, or when the two estates meet and it is necessary that 
the charge be kept on foot to protect these interests, the courts will not enforce a merger.” 
Miller vy. Finn, 1 Nebr. 298 (1879). Warnock v. Wightman, 1 Brevard (S. C.) 283 (1802). 
Boykin v. Ancrum, 28 S. C. (1887). Magruder v. Stewart’s Admr., 4 Howard (Miss.) 212 
(1840). St. Philip’s Church v. Zion Pres. Ch., 23 S. C. 307 (1885). Fox v. Long, 8 Ky. 
555 (1871). Clift v. White, 2 Kernan (N. Y.) 527, 529 (1884). Rake v. Lawshee, 4 Zabr. 
(N. J.) 517 (1854). Holcomb v. Lake, 4 Zabr. (N. J.) 693, 494 (1855). Clift v. White, 15 
Barbour (N. Y.) 75, 77 (1853). Mangum v. Pieslir, 16 S. C. 330 (1881). Allen w. Ander- 
son, 44 Ind. 398 (1873). 6 Lawson, Property Rights, s. 2715 (1890). Tiedeman, Real Prop. 
46 (2 ed. 1892). Washburn on Real Prop. 123 (5 ed. 1887). 1 Schouler’s Pers. Prop. 
6. 38, p- 43 (1884). Landlord and Tenant in Penn. 219 (1884). Wood, Landlord and 
Tenant, 853 (1 ed. 1884). Goodeve’s Mod. Law of R. P. (3 ed.) 222. Willard on R. E. 
and Cony. 92, 297, 308. Williams on R. P. (6 ed.) 280. 2 Story on Contracts, (5 ed.) 
50. : 
Mr. Preston questions this position. 3 Conv. 277.—SHARSWOOD. 

‘44 By the fameatire act of 8 36 and 37 Vict. c. 66, it is enacted:—‘‘ There shall 
not after the commencement of this act’? (1st November, 1875) ‘‘ be any merger by ope- 
ration of law only of any estate, the beneficial interest of which would not be deemed to 
be merged or extinguished in equity.’’ Goodeve’s Mod. Law of R. P. (3 ed.) 155. 


643 


179-180 OF THE RIGHTS [Boox IT 


CHAPTER XII. 


OF ESTATES IN SEVERALTY, JOINT-TENANCY, COPARCENARY, AND 
COMMON. 


Wer come now to treat of estates, with respect to the number and connec- 
tions of their owners, the tenants who occupy and hold them. And, con- 
sidered in this view, estates of any quantity or length of duration, and 
whether they be in actual possession or expectancy, may be held in four 
different ways; in severalty, in joint-tenancy, in coparcenary, and in com- 
mon.(1 

i = that holds lands or tenements in severvalty, or is sole tenant thereof, 
is he that holds them in his own right only, without any other person being 
joined or connected with him in point of interest, during his estate therein. 
This is the most common and usual way of holding an estate; and therefore 
we may make the same observations here, that we did upon estates in posses- 
sion, as contradistinguished from those in expectancy, in the preceding chap- 
ter: that there is little or nothing peculiar to be remarked concerning it, since 
all estates are supposed to be of this sort, unless where they are expressly 
declared to be otherwise; and that in laying down general rules and doctrines, 
we usually apply them to such estates as are held in severalty. I shall there- 
fore proceed to consider the other three species of estates, in which there are 

always a plurality of tenants. 
*1 80 | *IT. An estate in jotxt-tenancy is where lands or tenements are 

granted to two or more persons, to hold in fee-simple, fee-tail, for life, 
for years, or at will.(2) In consequence of such grants an estate is called an 
estate in joint-tenancy,(@) and sometimes an estate in soznture, which word 
as well as the other signifies a union or conjunction of interest; though in 
common speech the term jozztuve is now usually confined to that joint-estate 
which, by virtue of the statute 27 Hen. VIII. c. 19, is frequently vested in 
the husband and wife before marriage, as a full satisfaction and bar of the 
woman’s dower.(é4) 

In unfolding this title, and the two remaining ones, in the present chapter; 
we will first inquire how these estates may be created; next, their properties 
and respective zzcédents; and lastly, how they may be severed or destroyed. 

1. The creation of an estate in joint-tenancy depends on the wording of the 
deed or devise, by which the tenants claim title: for this estate can only arise 
by purchase or grant, that is, by the act of the parties, and never by the 
mere act of law.(3) Now, if an estate be given to a plurality of persons, 
without adding any restrictive, exclusive, or explanatory words,(4) as if an 


(a) Litt. 277. (b) See page 137. 


(1) This is not true as to coparcenary. See post, p. 188.—COLERIDGE. 

1 Cord, Married Women, 195 (2 ed. 1885). Story, Partnership, 623 (7 ed. 1r88r). 
Freeman Cotenancy and Partition. 

(2) Freeman on Cotenancy and Partition (2 ed.) sec. 9 and 16. Boone on Real Prop- 
erty, sec. 349. Rights, Remedies and Practice. Lawson, vol. 6, p. 2719. 

Atwood v. Kittell, 2 Fed. Cases, 199 (1878). Angell Limitations, 438 (6 ed. 1876). 
Tiedeman on Real Property, 195 (2 ed. 1892). x Schouler Pers. Property, 3 154 (2 ed. 
1884). Boone Real Property, 407-110. 

(3) McKinney v, Stocks, 6 Tenn. (Heiskell) 284, 286. Boone on Real Property, sec. 
350. Rights, Remedies and Practice. Lawson, vol. 6, p. 2719. 

(4) For if an estate im fee be given to A. and B. and to the survivor of them and to the 
hetrs of such survivor, they are not joint-tenants in fee. They have only a joint-estate of 
freehold during their joint lives, with a contingent remainder in fee to the survivor. Vet 
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estate be granted to A. and B. and their heirs, this makes them immediately 
joint-tenants in fee of the lands. For the law interprets the grant so as to 
make all parts of it take effect, which can only be done by creating an equal 
estate in them both. As therefore the grantor has thus united their names 
the law gives them a thorough union in all other respects.(6) For 

2. The properties of a joint-estate are derived from its unity ‘which is 
fourfold; the unity of znferest, the unity of ttle, the unity of time and the 
unity of possession; or, in other words, joint-tenants have one and the 


in the creation of an estate for life it is otherwise; for when an estate is given to A. and 
B. and to the survivor of them, this is a joint-tenancy for life, and the words “ survivor of 
Ail are but surplusage. See further upon this subject, Co. Litt. 191, a., n. 1.—ARCH- 
_ Joint-tenancy is at this day so far from being favored, that the courts think themselves 
justified in exercising their ingenuity against it. In most instances it operates contrary 
to the opinion and intent of the parties. Even in deeds, therefore, the inconvenience of 
joint-tenancy has induced the courts to seize on any expression which indicates an inten- 
tion to give a separate interest to each. Galbraith v. Galbraith, 3S. & R. 392. Bam- 
baugh vw. Bambaugh, 11 S. & R. ror. 

Independently of the words creating the estate, there certainly are cases in which 
equity will consider joint-tenants as tenants in common; and one of these cases is where 
a purchase of land is made by two persons with a view of expending large sums in the 
improvement of it. Duncan v. Forrer, 6 Binn. 193.—SHARSWOOD. 

(6) Joint-tenancies are now regarded with so little favor, both in courts of law and 
equity, that whenever the expressions will import an intention in favor of a tenancy in 
common, it will be given effect to. Fisher v. Wigg, 1 P. Wms. 14 n., and id. 1 Ld. Raym. 
622. 1 Salk. 392, note 8. Lord Cowper says that a joint-tenancy is in equity an odious 
thing. 1 Salk. 158. See also 2 Ves. Sen. 258. In wills the expressions ‘“‘egually to be 
divided, share and share alike, respectively between and amongst them,” have been held 
to create a tenancy in common. 2 Atk. 121. 4 Bro. 15. The words egually to be divided 
make a tenancy in common in surrenders of copyholds, (1 Salk. 301. 2 Salk. 620,) and 
also in deeds which derive their operation from the statute of uses, (I P. Wms. 14. 1 
Wils. 341. Cowp. 660. 2 Ves. Sen. 257;) and though lord Holt and lord Hardwicke 
seem to be of opinion that these words in a common-law conveyance are not sufficient to 
create a tenancy in common, (same cases, and I Ves. Sen. 165. 2 Ves. Sen. 257; and see 
Bac. Abr. Joint-Tenants, F.,) yet from the notes to some of those cases, and 4 Cruise Dig. 
ted. 455 to 459. 2 Bla. C. 193, 194, Mr. Christian’s note, it may be collected that the 
same words in a common-law conveyance would now create a tenancy incommon. Ina 
joint-tenancy for /ife to A. and B., the words and the survivor of them are merely words 
of surplusage, as without them the lands upon the death of one joint-tenant go to the 
survivor. But in the creation of a joint-tenancy in /ee particular care must be taken not 
to insert these words. For the grant of an estate 4o two and the survivor of them, and the 
heirs of the survivor, does not make them joint-tenants in fee, but gives them an estate 
of freehold during their joint lives, with a contingent remainder in fee to the survivor. 
Harg. & Butl. Co. Litt. 191, a., n. 1. Where there was a devise to three sisters for and 
during their joint lives and the life of the survivor, to take as tenants in common, and 
not as joint-tenants, remainder to trustees during the respective lives of the sisters, and 
the life of the survivor, to preserve contingent remainders, and from and after their 
respective deceases and the decease of the survivor, remainder over; it was held that the 
sisters took the estate as joint-tenants, to be regulated in its enjoyment as a tenancy 1n 
common, or as tenants in common, with benefit of survivorship. 1 M. & S. 428. Where 
testator devised the residue of his property to his daughters as tenants in common, and 
afterwards made a codicil expressly for a particular purpose, but thereby also re-devised 
the residue to his daughters, omitting the words of severance, the codicil was construed 
by the will, and they took as tenants in common. 3 Anstr. 727. Where the devise was 
to the use and behoof of the testator’s niece A. and his nieces B. and C., and the survivor 
and survivors of them, and the heirs of the body of such survivors, as tenants 1n common 
and not as joint-tenants, it was held that under this devise A., B., and C. took as tenants 
in common. 1 New Rep. 82. Whentwo or more purchase lands and pay in equal pro- 
portions, a conveyance being made to them and their heirs, this is a joint-tenancy. But 
if they advance the money in unequal proportions, they are considered in equity in the 
nature of partners; and if one of them die, the others have not his share by survivor- 
ship, but are considered trustees for the deceased representative. I Eq. Ca. Abr. 291.— 
(Ciena, : 

A conveyance to husband and wife and the st t 1 
does not create a joint-tenancy, because there is not a unity of interest. 


Book. II.—12. 645 


e survivor of them in his or her own right 
By the death 
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same interest, accruing by one and the same conveyance, commencing at 
one and the same time, and held by one and the same undivided posses- 
sion. 
*18r] nite, they must have one and the same zz/erest.(8) One joint- 
tenant cannot be entitled to one period of duration or quantity of 
interest in lands, and the other to a different; one cannot be tenant for life, 
and the other for years; one cannot be tenant in fee, and the other in tail.(¢) 
But if land be limited to A. and B. for their lives, this makes them joint- 
tenants of the freehold; if to A. and B. and their heirs, it makes them joint- 
tenants of the inheritence.(d)(9) If land be granted to A. and B. for their 
lives, and to the heirs of A.; here A. and B. are joint-tenants of the freehold 
during their respective lives, and A. has the remainder of the fee in sever- 
alty:(10) or if land be given to A. and B., and the heirs of the body of A.; 
here both have a joint-estate for life, and A. hath a several remainder in 


(c) Co, Litt. 188. (d) Litt. 2277. 


the one first dying takes only a life estate while the survivor takes a fee. Nuttel v. Karl, 
133 Ill. (Freeman ) 68 (1891). : 

(7) Brantley’s Pers. Prop. sec. tor. 1 Barb. Pers. & Prop. 540. Tiedeman on Real 
Property, 2 ed. pp. 195, 196. Freeman on Cotenancy and Partition, 2 ed. 311. Challis’ 
Law of Real Property, 2 ed. p. 335. The Law of Real Property, Boone, p. 410, ¢ 351. 
Newell on Ejectment, p. 136 (1892). Willard on Real Estate and Conveyancing, 2 ed. p. 
178. Story on Partnership, 7 ed. p. 126. A partnership does not arise from the community 
of interest created by a joint tenancy under devises, deeds, donations, etc., because such 
interests are not strictly founded in contract. Story on Partnership, 7 ed. p. 3. Rights, 
Remedies and Practice, Lawson, vol. 6, p. 2719. 5 Hawaiian Reports, 493. 

(8) But two persons may have an estate in joint-tenancy for their lives, and yet have 
several inheritances. Litt. sect. 283, 284. 1 Inst. 184, a. Cook v. Cook, 2 Vern. 545. 
Cray v. Willis, 2 P. Wms. 530. This is the case where an estate is granted in joint- 
tenancy to persons and the heirs of their bodies, which persons cannot intermarry. See 
post, p. 192. But in this case there is no division between the estate for lives and the 
several inheritances, and the joint-tenants cannot convey away their zzheritances after 
their decease. See fost, note 7. ‘The estate for lives and the inheritance are divided 
only in supposition and consideration of law, and to some purposes the inheritance is 
executed, 1 Inst. 182, b.—Currry. 

Ae Freeman on Cotenancy and Partition, 2 ed. 3 11. Williams on Real Property, 6 
ed. IT0. 

(9) Lord Coke says that if a rent-charge of Io/. be granted to A. and B., to have and to 
hold to them to, viz., to A. till he be married, and to B. till he be advanced to a benefice, 
they are joint-tenants in the mean time, notwithstanding the limitations; and if A. die 
before marriage, the rent shall survive to B.; but if A. had married, the rent should have 
ceased for a moiety, e¢ sic e converso [And so conversely], on the other side. Co. Litt. 
180, b. 2 Cruise Digest, 498.—CHITTY. 

( - Goodeve’s Modern Law of Real Property, 3 ed. Elphinstone & Clark, p. 245 
1891). 

(10) Lord Coke observes, ‘‘ When land is given to two, and to the heirs of one of them, 
he in the remainder cannot grant away his fee-simple, as hath been said.” 1 Inst. 184, 
b.; and see ate, note 5. Mr. Hargrave, in his note upon this passage, remarks that 
there isaseeming difficulty in it; but he conceives lord Coke’s meaning to be, that, 
though for some purposes the estate for life of the joint-tenant having the fee is distinct 
from, and unmerged in, his greater estate, yet for granting it is not so, but both estates 
are in that respect consolidated, notwithstanding the estate of the other joint-tenant; and 
therefore that the fee cannot, in strictness of law, be granted as a remainder, eo nomine [By 
name], and as an interest distinct from the estate for life. See the last note. But lord 
Coke never meant that the joint-tenant having the fee could not in amy form pass away the 
fee subject to the estate of the other joint-tenant: that would be a doctrine not only 
contrary to the power of alienation necessarily incident to a fee-simple, but would be 
inconsistent with lord Coke’s own statement in another part of his commentary. See 
Co. Litt. 367, b. The true signification of the passage cited at the commencement of 
this note may be illustrated by what the same great lawyer lays down in Wiscot’s case, 
(2 Rep. 61, a.,) namely, that when an estate is made to several persons, and to the heirs 
of one of them, he who hath the fee cannot grant over his remainder and continue in 
himself an estate for life. —CHIrry. 
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tail.(e)(11) Secondly, joint-tenants must also have a unity of ¢##e,; their 
estate must be created by one and the same act, whether legal or illegal; as 
by one and the same grant, or by one and the same disseisin. ( PoC) Joint- 
tenancy cannot arise by descent or act of law; but merely by purchase or 
acquisition by the act of the party: and, unless that act be one and the saine 
the two tenants would have different titles; and if they had different titles, 


’ 


one might prove good and the other bad, which would absolut 

jointure. 7Zhzrdly, there must also be a unity of “me; their Soe 
vested at one and the same period, as well as by one and the same title. As 
in case of a present estate made to A. and B.; or a remainder in fee to A. and 
B. after a particular estate; in either case A. and B. are joint-tenants of this 
present estate, or this vested remainder. But if, after a lease for life, the 
remainder be limited to the heirs of A. and B.; and during the continuance 
of the particular estate A. dies, which vests the remainder of one moiety in 
his heir; and then B. dies, whereby the other moiety becomes vested in the 
heir of B.: now A.’s heir and B.’s heir are not joint-tenants of this remainder 
but tenants in common; for one moiety vested at one time, and the 
other moiety vested at another.(g)(13) *Yet where a feoffment was [*182 
made to the use of a man, and such wife as he should afterwards 

marry, for term of their lives, and he afterwards married; in this case it 
seems to have been held that the husband and wife had a joint-estate, though 
vested at different times:(4)(14) because the use of the wife’s estate was in 


e) Litt. 2285. (g) Co. Litt. 188. 
(9, Ibid. 2 278. ti Dyer, 340. 1 Rep. 101. 


(11) Blackstone’s expression is that ‘“‘A. has the vemainder in severalty in these cases.’ 
But Littleton says, ‘‘one hath a freehold and the other a fee-simple;’’? and lord Coke, 
that ‘‘they are joint-tenants for life, and the fee-simple or estate-tail is in one of them;’’ 
and, though he afterward speaks of ‘‘him in remainder,’ his remarks show that it is not 
a remainder properly so called, and that though a joint-tenancy for life subsists with all 
the usual incidents, yet the estate of the joint-tenant who has the fee is for many 
purposes (particularly that of alienation) an entire inheritance, not broken into a par- 
ticular estate and remainder thereon. Vide Co. Litt. 184, b., and note 2 by Hargr.; et 
vide Wiscot’s case, 2 Rep. 50, b. —STEPHEN. 

(12) See The Law of Real Property, Boone, 3 351, p. 410 (1883). 

(13) Williams on Real Property, 6 ed. (1886) p. IIo. 

(14) The reason assigned in Gilbert’s Treat. on Uses and Trusts (p. 71 of the original 
work, or p. 134 of Mr. Sugden’s greatly-improved edition) is as follows:—‘‘ Here the 
husband has no property in the land, neither jus i re nor ad rem [Right in the thing 
or to the thing], but the feoffee has the whole property, at first to the use of the husband 
only, and upon the contingency of marriage to the use of them both entirely. And this 
is the only rule of equity to support the trust in the same manner the parties have limited 
it; and now it is executed by the statute in the same form as it was governed in equity.” 
Mr. Sugden, in his note upon this passage, observes that the point so laid down was not 
established without difficulty, and that it seems questionable whether the ground of 
decision was not that the use resulted to the feoffor till the marriage, and that upon the 
marriage the use declared arose, in which case the husband and wife took the use limited 
to them at the same time, and not at different periods. Mutton’s case, 2 Leon. 223. Mr. 
Sugden adds, it is clear at this day that persons may take as joint-tenants by way of use, 
although at different times. Thus, suppose in a marriage settlement an estate to be 
limited to the children of the marriage as joint-tenants in fee, on the birth of one child 
the whole vests in him, on the birth of another, that child takes jointly with the former; 
and so on, if there are twenty children. Stratton v. Best, 2 Br. 240. 

And that it is a joint-claim by the same conveyance which makes joint-tenants, not the 
time of vesting, has been held in various other cases. See Blamforde v. Blamforde, 3 
Bulstr, ror. Earl of Sussex v. Temple, 1 Lord Raym. 312. Aylor v. Chep, Cro. Jac. 259. 
S.C. Velv. 183. Oates v. Jackson, 2 Str. 1172. Hales v. Risley, Pollexf. 373. 

So, although some of the persons to whom an estate is limited are in by the common 

law, and others by the statute of uses, yet they will take in joint-tenancy. Watts uv. Lee, 
Noy, 124. Sammes’s case, 13 Rep. 54. And lord Thurlow held that whether a settle- . 
ment was to be considered as a conveyance of a legal estate or a deed to uses would make 
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abeyance and dormant till the intermarriage; and, being then awakened, had 
relation back, and took effect from the original time of creation. (15) Lastly, 
in joint-tenancy there must be a unity of fossesscon. Joint-tenants are said 
to be seised per my et per tout,(16) by the half or moiety, and by all: that 
is, they each of them have the entire possession, as well of every parcel as of 
the whole.(i) ‘They have not, one of them a seisin of one half or moiety, 
and the other of the other moiety; neither can one be exclusively seised of 
one acre, and his companion of another; but each has an undivided moiety 
of the whole, and not the whole of an undivided moiety.(7)(17) And 
therefore, if an estate in fee be given to a man and his wife, they are neither 
properly joint-tenants, nor tenants in common: for husband and wife being 
considered as one person in law, they cannot take the estate by moieties, but 
both are seised of the entirety, per out, et non per my:(18) the consequence 
of which is, that neither the husband nor the wife can dispose of any 


(2) Litt. 2288. 5 Rep. 10. the entirety and yet holds nothing; that is the 
(j) Quilibet totum tenet et nihil tenet: scilicet, totum entirety in common and nothing separately by 
in communi, et nihil separatim per se. [Each holds itself.] Bract. U. 5, tr. 5, c. 26. 


no difference, and that in either case the vesting at different times would not necessarily 
prevent the settled estate from being taken in joint-tenancy. Stratton v. Best, 2 Br. 240. 
Brantly’s Pers. Prop. sec. 99. 

(15) But a grant to (not to the wse of ) a man and to such wife as he should afterwards 
marry vests the whole in the man; and when he afterwards marries, no estate whatever 
vests in the wife. I Rep. ror. 1 And. 42, 316. 5 Dy. 190, pl. 17, 18.—ARCHBOLD. 

(16) Professor John B. Minor thinks that the author has been led into confusion by 
using the word ‘‘my,’’ meaning ‘‘half,’’ instead of the word ‘‘ m7ze,’’ meaning ‘‘ nothing,”’ 
and that the phrase ‘‘by the half and by all’? conveys no meaning whatever. See 2 
Minor’s Insts. chap. Joint Tenancy. 

(17) Woodfall on Landlord and Tenant (1890) p. 11*. Partners are to be treated, ina 
qualified sense, as joint-owners of the partnership property, having an interest in the 
entire possession as well as in every parcel of the whole. Story on Partnership, 7 ed. p. 
19, 3 16; p. 128, 3 90; p. 126, ? 89. Willard on Real Estate, 2 ed. (1885) p. 179. Good- 
eve’s Law of Real Property, 3 ed. p. 245, chap. 9 (1891). Challis’ Law of Real Property, 
2 ed. p. 335 (1892). Shepardson v. Rowland, 28 Wisc. (Conover) 111 (1871). Schouler 
on Pers. Prop. vol. 1, sec. 156 (2 ed.). 

(18) [By all and not by the half.] Burdeno v. Amperse, 14 Mich. (I Jennison) 91, 93 
(1866). Wait’s Actions and Defences, vol. 2, p. 609 (1877). 1 Barbour’s Rights of 
Persons and Property, 541 (1890). Newell on Hjectment, 138 (1892). Challis Law of 
Real Property, 2 ed. p. 344 (1892). Ballard’s Law of Real Property, vol. 1, p. 297, ¢ 207. 
Lawson, Property Rights, vol. 6, 3 2719 (1890). 

According to Mr. Preston’s definition, tenancy by entireties is where husband and wife 
take an estate to themselves jointly by grant, or devise, or limitation of use made to them 
during coverture, or by a grant, etc. which is zz feri [In being] at the time of the marriage 
and completed by livery of seisin or attornment during the coverture. 1 Preston on Estates, 
131. So, if an estate be conveyed to husband and wife and a stranger, the husband and 
wife will only take one moiety between them, and the stranger will take the other moiety. 
Litt. s. 291. Johnson v. Hart, 6 W. & S. 319. This estate has several peculiarities. Says 
C. J. Montague, in Plowd. 58, ‘‘The husband has the entire use and the wife the entire 
use; for there are no moieties between husband and wife.’? Hence it is termed tenancy by 
entireties. The husband cannot forfeit or alien so as to sever the tenancy. They are 
seised per tout and not permy. Neither can sever the jointure, but the whole must accrue 
to the survivor, As the husband and wife cannot sue each other, they are not compellable 
to make partition. But where an estate is conveyed to a man and woman who are not 
married together, and who afterwards intermarry, as they took originally by moieties, 
they will continue to hold by moieties after the marriage. There is nothing, therefore, in 
the relation of husband and wife which prevents them from being tenants in common. 
There are great opinions in favor of the position that husband and wife may by express 
words be made tenants in common by a gift to them during coverture. 2 Prest. on Abstr. 
4I. I Prest. on Estates, 132. 4 Kent, 363. 1 Reed’s Blackst. 470. Hunt v. Black- 
burn, 128 U.S. Rep. 469 (1888). The case of Stuckey v. Keefe’s Exrs., 2 Case rf 
holds a contrary d i Meet? 

ry doctrine. So also Donahue v. Hubbard, 154 Mass. 538 (Kellen, 1891). 
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part without the assent of the other, but th : 
survivor. (£)(19) (20) ) e whole must remain to the 


Upon these principles, of a thorough inti i i 

s gh and intimate union of interest 
possession, depend many other consequences and incidents to the ane 
ant’s estate.(21) If two joint-tenants let a verbal lease of their land, reserv- 
ing rent to be paid to one of them, it shall enure to both, in respect to the 


(k) Litt. 3 665. Co. Litt. 187. Bro. Abr. t. cui in vita, 8. 2 Vern. 120. 2 Lev. 39. 


ee  eeeeeeeSeSSSSSSSFSFSFSFFFFFSSSSSSSSSsSS 


After the passage of laws recognizing the right of a marri 
separate from that of the husband, it ie aipoeehis for them oe Nee! ne ee 
must take by moieties of necessity. Walthall v. Goree, 36 Ala. 728 (1860). Acts abolign 
ing survivorship in joint tenancies do not apply to tenancies created by joint conveyanc s 
to husband and wife. Harrison v. Ray, 108 N. C. (17 Davidson) 216. “Marbury Cae 
49 Md. (Stockett) 411 (1878). Thornton v. Thornton, 3 Randolph (Va.) 182 (1826). Bev- 
ins v. Cline’s Admr., 21 Ind. (Kerr) 4o (1863). Brownson v. Hull, 16 Vermont (1 Wash- 
burne) 309, 312 (1844). Croft v. Wilcox, 4 Gill (Md.) 506 (1846). McDermott v. French 
15 N. J. Ch. 78, 80 (1862). By the act of 1861, conferring upon married women the right 
to acquire property and hold and enjoy the same free from the husband’s control, the 
tule that a conveyance to husband and wife made them tenants by the entirety ceased to 
exist. Nuttel v. Carl, 133 Ill. (Freeman) 68 (1891). A promissory note, made payable to 
husband and wife, becomes the property of the wife if she survive, and she will take the 
proceeds unless the interest of creditors isaffected. Johnson v. Lusk, 6 Caldwell (Tenn.) 
oe 2 Ballard’s Real Prop. p. 325, 2 299 (1893). Abbott v. Abbott, 97 Mass. 139 

(19) Hannan v. Towers, 3 H. & J. (Md. 1810). Jackson v. Stevens, 16 Johnson (N. Y.) 
IIo-If5 (1819). Sutliff v. Forgey, 1 Cowan (N. Y.) 89-96 (1813). Thomas v. DeBaum 
14 N. J. Ch. 37, 40 (1861). Paynes v. Coles, 1 Mumford’s Reports (Va.) 392 (1810). 
Tant v. Campbell, 7 Verger (Tenn. ) 319-333 (1835). Saunderson wv. Jones, 6 Fla. 476 
(1855). Greenleaf’s Cruise on Real Property, vol. 1, p. 842 (1856). Lux v. Hoff, 47 
Til. (Freeman) 425-427 (1868). Atwood v. Kettell, 2 Fed. Cases, 199-200 (1878). The Law 
of Real Property, Boone, s. 351, p. 410 (1883). 1 Ballard’s Real Property, 307, s. 237 
(1892). Simons v. McLain, 51 Kan. Randolph 161 (1893). 

Where an estate is conveyed to a man and a woman who are not married, and who 
afterwards intermarry, as they took originally by moieties, they will continue to hold 
by moieties after the marriage. 1 Inst. 187, b. Moody v. Moody, Amb. 649. 2 Cru. 
Dig. 511. 5 ib. 448. 

(20) A mortgage made by the husband alone of their joint property is void. Moore 
v. Cheney, 37 Ind. 391-407 (1871). But see Barber v. Harris, 15 Wendell (N. Y.) 617 
(1836). However, husband and wife may mortgage their estate by a joint conveyance. 
McDuff v. Beauchamp Sup’t. etc., 50 Miss. 535. Harris & Simrall (1874). A convey- 
tance in trust for A. and her intended husband creates such an estate as, after mar- 
riage, is liable for the husband’s debts. Cook v. Kennerly & Smith, 12 Ala. 48 Ormond 
(1847). Pollard v. Merrill, 15 Ala. 174 (1849). 

It has been held also that the husband’s interest may be taken in execution for the 
satisfaction of his debts, but the wife becomes absolute owner if she survives. Ames 
v. Norman, 4 Sneed (Tenn.) 683 (1857). Other decisions are to the effect that no such 
interest may be sold for the debt of the husband or the wife. Davis v. Clark, 26 Ind. 
424-428 (1865). Jones v. Chandler, 40 Ind. 588-592 (1872). Hulett v. Inlow, 57 Ind. 
(Martin) 414 (1877). The survivor may enforce specific performance of a contract made 
in contemplation of marriage to convey to husband and wife. Chichester’s Exr. v. 
Vass’s Admr., 1 Munford (Va.) 98-114 (1810). 

If a grant is made of a joint estate to husband and wife and a third person, the hus-, 
band and wife shall have one moiety and the third person the other moiety in the 
same manner asif it had been granted only to two persons, So if the grant is to hus-, 
‘band and wife and two others, the husband and wife takes one-third in joint tenancy. 
Litt. s. 231. Johnson v. Hart, 6 W. & S. Pa. 319-322 (1844). Barber v. Harris, 15 Wen- 
dell (N. Y.) 617 (1836). 

(21) The acts of the legislatures of the various States abolishing joint-tenancies and con- 
verting them into tenancies in common have been construed not to extend to tenancies 
by entireties. Shaw e¢ al. v. Hearney et al., 5 Mass. 521. Jackson v. Stevens, 16 Johns. 
110, Den d. Hardenbergh v. Hardenbergh, 5 Halst. 42. Thornton v. Thornton, 3 Rand. 


179. —SHARSWOOD. 
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joint-reversion.(/)(22) If their lessee surrenders his lease to one of them, 
it shall also enure to both, because of the privity, or relation of their 
estate.(#) On the same reason, livery of seisin, made to one joint-tenant, 
shall enure to both of them:(7) and the entry, or re-entry, of one joint-tenant 
is as effectual in law as if it were the act of both.(0)(23) In all actions also 
relating to their joint-estate, one joint-tenant cannot sue or be sued without 
joining the other.(f)(24) But if two or more joint-tenants be seised of 
an advowson, and they present different clerks, the bishop may refuse to 

admit either: because neither joint-tenant hath a several right of 
*183] patronage, but each is seised of *the whole; and if they do not both 

agree within six months, the right of presentation shall lapse. But 
the ordinary may, if he pleases, admit a clerk presented by either, for the 
good of the church, that divine service may be regularly performed; which 
is no more than he otherwise would be entitled to do, in case their disagree- 
ment continued, so as to incur a lapse: and, if the clerk of one joint-tenant 
beso admitted, this shall keep up the title in both them; in respect of the 
privity and union of their estate.(7) Upon the same ground it is held, that 
one joint-tenant cannot have an action against another for trespass, in 
respect of his land:(7)(25) for each has an equal right to enter on any part. 
of it. But one joint-tenant is not capable by himself to do any act which 
may tend to defeat or injure the estate of the other;(26) as to let leases, or 


(2) Co. Litt. 214. _ (p) Ibid. 195. 
(m) Thid. 192. a Co. Litt. 185. 
(n) Ibi (r) 3 Leon. 262. 


d. 49. 
(0) Ibid. 319, 364. 


(22) Per Abbott, C.J. ‘‘It is clear that if there be a joint-lease by two tenants in 
common, reserving an entire rent, the two may join in an action to recover the same; but 
if there bea separate reservation to each, then there must be separate actions.” 5 B. & 
A. 851. “‘If there were originally a joint letting by parol, and afterwards one of the two 
give notice to the tenant to pay him separately, and his share be paid accordingly, this 
is poe ee of afresh separate demise of his share, and he must sue separately.’ Id. ibid. 
—CHITTY. 

(23) The Law of Real Property, Boone, 2 353, p. 412 (1883). 

(24) If four joint-tenants jointly demise from year to year, such of them as give notice 
to quit may recover their several shares in ejectment on their several demises. 3 Taunt. 
120.—CHITTY. 

Until very recently, the possession of one joint-tenant was the possession of the other 
or others; but this is altered by the 3 & 4 W. IV. c. 27, s. 12, by which it is enacted that 
where one or more of several persons entitled to any land or rents as joint-tenants have 
been in possession or receipt of the entirety, or more than his or their undivided share 
or shares of such land or of the profits thereof, or of such rent, for his or their own 
benefit, or for the benefit of any person or persons other than the person or persons en- 
titled to the other share or shares of the same land or rent, such possession or receipt 
shall not be deemed to be the possession or receipt of or by such person or persons or 
en of See ee = oe Property Rights, 3 2721 (1890). Broom’s Parties 

o Actions, p. 215 (1843). oone’s The Law of Real Propert - 
bour on Parties to Actions (2 ed.) 378. sare Rg rent) 

(25) Broom’s Parties to Actions, p. 216 (1843). Barbour’s Parties to Actions, 2 ed 292 
Browne on Actions of Law, 414 (1843). ‘ 

(26) In consequence of the right of survivorship among joint-tenants, all charges made 
by a joint-tenant on the estate determine by his death, and do not affect the survivor: for 
it is a maxim of law that jus accrescendi prefertur oneribus [The right of survivorship 
is preferred to incumbrances]. 1 Inst. 185, a. Litt. sec. 286. But if the grantor of the 
charge survives, of course, itis good. Co. Litt. 184, b. So, if one joint-tenant suffers a 
judgment in an action of debt to be entered up against him, and dies before execution 
had, it will not be executed afterwards; but if execution be sued in the life of the cogni- 
zor, it will bind the survivor. Lord Abegavenny’s case, 6 Rep. 79. 1. Inst. 184, a. 

_ There is, however, one exception to the rule that joint-tenants cannot charge ‘the estate 
in any way so as to affect the interests of the survivors; for instance, if there are two 
joint-tenants in fee, and one of them makes a lease for years to a stranger, it will be 
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to grant copyholds:(s) and if any waste be done, which tends to the destruc- 
tion of the inheritance, one joint-tenant may have an action of waste against 
the other, by construction of the statute Westm. 2, c. 225( 7) EeoO too 
though at common law no action of account lay for one joint-tenant against 
another, unless he had constituted him his bailiff or receiver, (w#) yet now by 
the statute 4 Anne, c. 16, joint-tenants may have actions of account against 
each other, for receiving more than their due share of the profits of the 
tenements held in joint-tenancy. (27) / 

From the same principle also arises the remaining grand incident of joint- 
estates; viz., the doctrine of sawsvivorshif: by which when two or more 
persons are seised of a joint-estate, of inheritance, for their own lives, or pur 
auter vie, or are jointly possessed of any chattel-interest, the entire tenancy 
upon the decease of any of them remains to the survivors, and at length to 
the last survivor; and he shall be entitled to the whole estate, whatever it 
be, whether an inheritance, or a common freehold only, or even a less 
estate.(w)(28) This is the natural and regular consequence of the 
union and entirety of their interest. ‘The interest of two joint-tenants 
*is not only equal or similar, but also is one and the same. One has [*184 
not originally a distinct moiety from the other; but, if by any subse- 
quent act (as by alienation or forfeiture of either) the interest becomes sepa- 
rate and distinct: the joint-tenancy instantly ceases. But, while it continues, 
each of two joint-tenants has a concurrent interest in the whole; and there- 
fore on the death of his companion, the sole interest in the whole remains to 
the survivor. For the interest which the survivor originally had is clearly 
not devested by the death of his companion; and no other person can now 
claim to have a joznzt-estate with him, for no one can now have an interest in 
the whole, accruing by the same title and taking effect at the same time 
with his own; neither can any one claim a separate interest in any part of 
the tenements; for that would be to deprive the survivor of the right which 
he has in all and every part. As therefore the survivor’s original interest in 
the whole still remains; and as no one can now be admitted, either jointly or 
severally, toany share with him therein; it follows, that his own interest 


Leon. 234, ee Co. Litt. 200. 
t) 


1 
2 Inst. 403. (w) Litt. 23 280, 281. 


good against the survivor, even though such lease is not made to commence till after the 
death of the joint-tenant who executed it, because the grant of a lease is a disposition of 
the land, made at the time of such grant, though possession is not then given. Co. Litt. 
185, a. Litt. s, 289. Whittock v. Horton, Cro. Jac. 91. Clerk v. Turner, 2 Vern. 323.— 
CHITTY. 

(27) This action is now scarcely ever brought; but the established practice is to apply 
to a court of equity to compel an account,—which is also the jurisdiction generally 
resorted to in order to obtain a partition between joint-tenants and tenants in common. 
Com. Dig. Chane. 3 V. 6 pus 4 oe ee 109.— CHRISTIAN. 

Story on Partnershi ed. p. 126, @ 89. : 

(28) Our author, ee wil instruct us, in a subsequent part of this book, (ch. 25, p- 
399,) that, ‘for the encouragement of husbandry and trade, it is held that stock on a. 
farm, though occupied jointly, and also stock used in a joint undertaking, by way of 
partnership in trade, shall always be considered as common and not as joint property; 
and there shall be no survivorship therein.”? See Jackson v. Jackson, 9 Ves. 596.— 
Camis, ’ . 

Lawson Property Rights, 2 2721 (1890). Tiedeman on Real Property, 2 ed. p. 197 
(1892). Boone’s, The Law of Real Property, 2 352, p. 411 (1883). Sec. 1265 of the code 
of Civil Procedure, provided that a homestead should, on the death of either of the 
spouses, ‘‘ descend to, and the title vest at once in, the survivor. FHfeld, that the words. 
merely expressed the operation of the rule of survivorship which was necessarily incident 
to a joint-tenancy and that they did not furnish any other or different mode for the trans- 
mission of the estate. Zz re Headon’s Estate, 52 California (Tuttle and Carpenter) 298 


(1877). 
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must now be entire and several, and that he shall alone be entitled to the 
whole estate (whatever it be) that was created by the original grant.(29) _ 
This right of survivorship is called by our ancient authors(x) the jus 
accrescendi,(30) because the right upon the death of one joint-tenant accumu- 
lates and increases to the survivors: or, as they themselves express it, “‘ pars 
illa communis accrescit superstitibus, de persona in personam, usque ad ulti- 
mam superstitem.’’(31) And this jus accrescendi ought to be mutual; which 
I apprehend to be one reason why neither the king,(y) nor any corpora- 
tion,(z) can be a joint-tenant with a private person.(32) For here is no 
mutuality: the private person has not even the remotest chance of being 
seised of the entirety by benefit of survivorship; for the king and the corpo- 
ration can never die. (33) 
*185 | *3, Weare, lastly, to inquire how an estate in joint-tenancy may 
be severed and destroyed. And this may be done by destroying any 
of its constituent unities. 1. That of “me, which respects only the original 
commencement of the joint-estate, cannot indeed (being now past) be affected 
by any subsequent transactions.(34) But, 2. The joint-tenant’s estate may 
be destroyed without any alienation, by merely disuniting their Aossesszon. 
For joint-tenants being seised per my et fer tout, every thing that tends to 
narrow that interest, so that they shall not be seised throughout the whole 
and throughout every part, is a severance or destruction of the jointure. 
And therefore, if two joint-tenants agree to part their lands, and hold them 
in severalty, they are no longer joint-tenants: for they have now no joint- 
interest in the whole, but only a several interest respectively in the several 
parts.(35) And for that reason also, the right of survivorship is by such 
separation destroyed.(@)(36) By common law all the joint-tenants might 


(* Bracton, J. 4, ¢. 3, c. 9,33. Fleta, U. 8, c. 4, (2) 2 Lev. 12. 
y) Co. Litt. 190. Finch, L. 838. a) Co. Litt. 188, 193. 


(29) It is very well settled that real estate may, by special agreement between partners 
in trade, be brought into the common stock and considered as personal property, so far 
as concerns themselves and their heirs and personal representatives. McDermot v. Law- 
rence, 7S. & R. 438. In partnership, the jus accrescendi never existed in equity as 
between the partners. The legal title is still held to vest inthe survivor. Heis entitled to 
the possession of all the property of the partnership, is alone entitled to sue for and re- 
cover choses in action belonging to the partnership; yet he is a trustee for the estate of 
his deceased partner as to his share, and may be compelled to account. Deloney v. 
Hutcheson, 2 Randolph, 183. McAllister v. Montgomery, 3 Heyw. 94.-SHARSWOOD. 
The Law of Real Property, Boone, 2 352 p. 411 (1883). Custer v. Lorillard, 14 Wendell 
(N. Y.) 337 (1835). Freeman on Cotenancy and Partition, 2 12 (1886). 

30) [The right of survivorship. ] 
31) [‘‘ That common share accumulates to the survivors from one person to another, 
even to the last survivor.’’] 

(32) Law Guarantee and Trust Society v. Governor & Company of Bank of England, 
24 Q. B. D. 411 (Stone) 1890. The Law of Real Property, Boone, 3 352, p. 411 (1883). 

(33) Mr. Christian quotes lord Coke, who says, ‘‘There may be joint-tenants, though 
there be not equal benefit of survivorship: as, if aman let landsto A. and B. during the 
life of A., if B. die, A. shall have all by survivorship; but if A. die, B. shall “have 
nothing,”’ (Co. Litt. 181;) and remarks, ‘‘ The mutuality of survivorship does not there- 
fore appear to be the reason why a corporation cannot be a joint-tenant with a private 
person; for two corporations cannot be joint-tenants together; but whenever a joint-estate 
is granted to them, they take as tenants in common.” Co. Litt. 190. But there is no 
survivorship of a capital ora stock in trade among merchants and traders, for this would 
be ruinous to the family of the deceased partner; and itis a legal maxim, jus accrescendt 
inter merra tores pro beneficio commercii locum non habet. [The right of survivorship 
for the benefit of commerce, holds no place among merchants.] Co. Litt. 182. See D. 
399 post.—CHITTY. 

(34) Boone’s The Law of Real Property, 2 355, p. 413 (1883). 

(35) The statute of frauds has no application to a parol agreement among joint-tenants 
po partition mer It is vee ans dissolution of an existing agreement than the making 
of anew one. Summerall v. Thoms, 3 Fla. (Hague) 298 i i ini 
Soares eB (Hague) 298, 312 (1850). Dissenting opinion 

(36) Greenleaf’s Cruise on Real Property, vol. 1, p. 857 (1856). 
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agree to make partition of the lands, but one of them could not compel the 
other so to do:(4) for this being an estate originally created by the act and 
agreement of the parties, the law would not permit any one or more of them 
to destroy the united possession without a similar universal consent But 
now by the statutes 31 Hen. VIII. c. 1, and 32 Hen. VIII. c. B2 " joint- 
tenants, either of inheritances or other less estates, are compellable by writ 
of partition to divide their lands.(c)(37) 3. The jointure may be destroyed 
by destroying the unity of “/e. As if one joint-tenant alienes and conveys 
his estate to a third person: here the joint-tenancy is severed, and turned 
into tenancy in common ;(@) for the grantee and the remaining joint-tenant 
hold by different titles, (one derived from the original, the other from the 
subsequent, grantor,) though, till partition made, the unity of pos- 

session continues.(38) But a devise of one’s share by will *is no [*186 
severance of the jointure:(39) for no testament takes effect till after 

the death of the testator, and by such death the right of the survivor (which 
accrued at the original creation of the estate, and has therefore a priority to 
the other)(e) is already vested.(/)(40) 4. It may also be destroyed by 
destroying the unity of zvzerest. And therefore, if there be two joint-tenants 
for life, and the inheritance is purchased by or descends upon either, it is a 
severance of the jointure;(g)(41) though, if an estate is originally limited 
to two for life, and after to the heirs of one of them, the freehold shall 


(0) Litt. 2 290. pe ae may be received between them.] Fy. 10, 3, 8. 
c) Thus, by the civil law, nemo invitus compellitur (d) Litt. 3 292. 
ad communionem. [No one is compelled to a joint (e) Jus accrescendi prefertur ultime voluntati. [The 


possession against his will.] #7 12, 6, 26,24. And right of survivorship is preferred to the last will.] 
again, Si non omnes qui rem communem habent, sed Co. Litt. 185. 

certi ex his, dividere desiderant; hoc judicium inter cos Sf) Litt. 2 287. 

accipi potest. |If oniy some of those who hold a {3 Cro. Eliz. 470. 

thing in common desire a partition this judgment 


(37) Broom’s Parties to Actions (1843) p. 215. Lash v. Lash, 58 Ind. 529 (1877). ‘The 
‘benefit of the writ of partition extended only to coparceners until 31 and 32 Henry VIII. 
ec.r and 32. A jurisdiction having been thus extended by statutes of so old a date, it 
may well be assumed that common law courts may inherently exercise that extended 
jurisdiction. Wright v. Marsh, Lee, and Delevau, 2 Greene’s Iowa Reports, 94-105 
(1849). The Rev. Stat. of Mass. ror, sects. Io, 11, authorizing all or any two joint ten- 
ants, tenants in common, or coparceners, to join in a suit to recover a particular share, 
merely authorize a new mode of severing joint tenancies which before might be severed 
at the will of either tenant, by partitions or by alienations of his property which the alianee 
would hold astenant incommon. Webster v. Vandeventer, 72 Mass. (6 Gray) 428-430. 

(38) When an estate is devised to A. and B., who are strangers to, and have no connec- 
tion with, each other, the conveyance by one of them severs the joint-tenancy and passes 
a moiety; but per Kenyon, Ch. J., it has been settled for ages that, when the devise is 
to husband and wife, they take by entireties and not by moieties, and the husband alone 
cannot by his own conveyance, without joining his wife, devest the estate of the wife. 
5 T. R. 654. If five trustees be joint-tenants, and if three execute a conveyance, it will 
sever the joint-estate and create a tenancy in common, and the person to whom the con- 
veyance was made may recover three-fifths in ejectment. 11 East, 288.—CHITTY. 

(39) A covenant by a joint-tenant to sell, though it does not sever the joint-tenancy at 
law, will do so in equity, (Browne v. Raindle, 3 Ves. 257. Hinton v, Hinton, 2 Ves. Sr. 
639;) provided the agreement for sale be one of which a specific performance could be 
enforced. Patriche v. Powlett, 2 Atk. 54. Hinton v. Hinton, 2 Ves. Sr. 634.—CHITTY. 

(40) A joint-tenant wishing to devise his estate must firs? sever tt, which may be done 
‘by a commission, upon bill filed, from the lord chancellor, in the nature of the common- 
law writ. And if a joint-tenant of real property devises his interest 1n premises, and 
after execution of the will there is a partition of the estate, the testator’s share cannot 
pass by the devise unless there is a republication of the will subsequent to the partition, 
(3 Burr. 1488. Amb. 617;) for a joint-tenant is not enabled to devise his estate by the 
statute of wills, 32 Hen. VIII. c. 1, explained by 34 & 35 Hen. VIII. c. 5 as tenants in 
common and coparceners. But if a tenant in-common devises his estate, a subsequent 
partition is not a revocation of the will. 3 P. Wms. 169.—CHITTY. 

(41) Goodeve’s Law of Real Property, 3 ed. (1891), Elphinstone & Clark, chap. 9, P- 
251. A deed of partition destroys unity of possession, but such deed confers no new title 
or additional estate in the land. Marrison v. Ray, 108 N. C. (Davidson) 215-217 (1891). 
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remain in jointure, without merging in the inheritance; because, being 
created by one and the same conveyance, they are not separate estates (which 
is requisite in order to a merger,) but branches of one entire estate. (A) In 
like manner, if a joint-tenant in fee makes a lease for life of his share, this 
defeats the jointure:(2) for it destroys the unity both of title and of interest. 
And, whenever or by whatever means the jointure ceases or is severed, the 
right of survivorship, or jus accrescendi, the same instant ceases with it.(2) 
Yet, if one of three joint-tenants alienes his share, the two remaining tenants 
still hold their parts by joint-tenancy and survivorship:(/) and if one of 
three joint-tenants release his share to one of his companions, though the 
joint-tenancy is destroyed with regard to that part, yet the two remaining 
parts are still held in jointure;(#)(42) for they still preserve their original 
constituent unities. But when, by an act or event, different interests are 
created in the several parts of the estate, or they are held by different titles, 
or if merely the possession is separated; so that the tenants have no longer 
these four indispensable properties, a sameness of interest, and undivided 
possession, a title vesting at one and the same time, and by one and the 
same act or grant; the jointure is instantly dissolved.(43) (44) 
*187 | *In general it is advantageous for the joint-tenants to dissolve the 
jointure; since thereby the right of survivorship is taken away, and 
each may transmit his own part to his own heirs.(45) Sometimes, however, it. 
is disadvantageous to dissolve the joint-estate: as if there be joint-tenants for 
life, and they make partition, this dissolves the jointure; and, though before 
they each of them had an estate in the whole for their own lives and the life 
of their companion, now they have an estate in a moiety only for their own 
lives(46) merely; and on the death of either, the reversioner shall enter on 
his moiety.(7z) And therefore if there should be two joint-tenants for life, 
and one grants away his part for the life of his companion, it is a forfeiture:(0) 
for, in the first place, by the severance of the jointure he has given himself 
in his own moiety only an estate for his own life; and then he grants the 
same land for the life of another; which grant, by a tenant for his own life 
merely, is a forfeiture of his estate:( p) for it is creating an estate which may 
by possibility last longer than that which he is legally entitled to. (47) 

III. An estate held in coparcenary is where lands of inheritance descend 
from the ancestor to two or more persons.(48) It avzses either by common 
law or particular custom. By common law: as where a person seised in fee- 
simple or in fee-tail dies, and his next heirs are two or more females, his 
daughters, sisters, aunts, cousins, or their representatives; in this case they 
shall all inherit, as will be more fully shown when we treat of descents here- 
after; and these co-heirs are then called coparceners, or, for brevity, parceners 
only.(g)(49) Parceners by particular custom are where lands descend, as. 


h) 2 Rep. 60. Co. Litt. 182. (1) Litt. 2 294. 

(H Litt. ag 302, BUR eS aa (m) Tbid. 304. 

(k) Nihil de re accrescit ei, qui nihil in re quando jus nm) 1 Jones, 55. 
accresceret habet. [No part of the estate accrues to o) 4 Leon, 237. 
him who has nothing in the estate when the right p) Co. Litt. 252. 
accrues.] Co. Litt. 188. { Litt. 22 241, 242. 


(42) Tiedeman on Real Property, 2 ed. p. 199 (1892). 

(43) A verbal division of lands cannot produce a severance of a joint tenancy created 
by grant. Lacy v. Overton, 2 A. K. Marsh (Ky.) 440. 

(44) Any acts or circumstances which evince an intention to effect a destruction of the 
common ownership will constitute a severance of a joint tenancy. Davidson v. Heydon, 
2 Yeates (Pa.) 459. 

(45) Am. and Eng. Enc. of Law, vol. 2, p. 1142. 

(46) Burton on Real Property, p. 236. 

(47) Washb. Real Prop. (5 ed.) 412. 

Bs = Seer! of poe eset 3ed. (1891). Elphinstone Clark, chap. 9, p. 25. 

9) Boone’s The Law of Real Propert : : 
Risbioravyes (io0K perty, ¢ 356, p. 414 (1883). 6 Lawson’s Property 
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in gavelkind, to all the males in equal degree, as sons, brothers, uncles 
etc.(7) And, in either of these cases, all the parceners put together make 
but one heir, and have but one estate among them.(s)(50) 

*The properties of parceners are in some respects like those of joint- [*188 
tenants; they having the same unities of zzderest, title, and posses- 
ston. ‘They may sue and be sued jointly for matters relating to their own 
lands;(7)(51) and the entry of one of them shall in some cases enure as the 
entry of them all.(z) ‘They cannot have an action of trespass against each 
other;(52) but herein they differ from joint-tenants, that they are also ex- 
cluded from maintaining an action of waste;(w) for coparceners could at all 
times put a stop to any waste by writ of partition, but till the statute of 
Henry the Highth joint-tenants had no such power. Parceners also differ 
materially from joint-tenants in four other points. 1. They always claim 
by descent; whereas joint-tenants always claim by purchase.(53) Therefore, . 
if two sisters purchased lands to hold to them and their heirs, they are not 
parceners, but joint-tenants;(+) and hence it likewise follows, that no lands. 
can be held in coparcenary, but estates of inheritance, which are of a 
descendible nature; whereas not only estates in fee and in tail, but for life or 
years, may be held in joint-tenancy. 2. There is no unity of Zime necessary 
to an estate in coparcenary. For if a man had two daughters, to whom his 
estate descends in coparcenary, and one dies before the other; the surviving 
daughter and the heir of the other, or when both are dead, their two heirs. 
are still parceners;(_y) the estates vesting in each of them at different times, 
though it be the same quantity of interest, and held by the same title. (54) 
3. Parceners, though they have a uzzty, have not an entirety of interest. 
They are properly entitled each to the whole of a distinct moiety;(z) and of 
course there is no jus accrescendi, or survivorship between them: for each 
part descends severally to their respective heirs, though the unity of posses- 
sion continues. And as long as the lands continue in a course of descent, 
and united in possession, so long are the tenants therein, whether male 
or female, called parceners. But if *the possession be once severed [*189 
by partition, they are no longer parceners, but tenants in severalty; 


(r) Litt. 2 265. (w) 2 Inst. 403. 
s) Co. Litt. 168. Litt. 2 254. 

t) Ibid. 164. y) Co. Litt. 164, 174. 
uw) Ibid. 188, 248. z) Ibid. 163, 164. 


(50) Willard on Real Estate and Conveyancing, 2 ed. (1885) p. 177. The Law of Real 
Property, Boone, 2 356, p. 414 (1883). The properties of coparceners’ estate are like 
those of joint estates and not of tenants in common. All the coparceners are but one 
heir and have but one estate between them; they may be compelled to sue jointly; but, 
in American law, tenants in common who have acquired title by descent, may bring 
separate actions for their respective portions. Malcolm v. Rogers, 5 Cowen (N. Y. 1825.) 

(51) Broom’s Parties to Actions, p. 25 (1843). Joint-tenants and tenants in common 
could never sue for partition till the right was conferred on them by statutes 31 and 32 
Henry VIII, and these statutes restrict the right to such as are seised. Therefore, a re- 
mainderman cannot sue in a partition until A ae of the life tenant. Stevens v. 
Enders 13 N. J. Law Reports (1 Green), 271, 279 (1833). ; 

(52 uae Parties to Actions, p. 216 (1843). 6 Lawson’s Property Rights, ¢ 2722 

1890). : 4 
ee on Real Property, 2 ed. p. 202 (1892). The term ‘‘parceners has a 
well defined meaning at common law and applies only to lands descended by inheritance. 
Hence sec. 2166 of the R. S. (Mo.) providing that ‘‘when any children of the intestate 
shall have received in his lifetime any real or personal estate by way of advancement, 
and shall choose to come into partition with the other parceners, such advancement 
shall be brought into hotchpot with the estate descended,” this applies only to a partition 
suit among coparceners respecting land descended. m re Elliott’s Estate v. Wilson, 27 
Mo. 226 (1888). 4 

(54) Ceeneats Cruise on Real Property, vol. 1, p. 860 (1856). _Boone’s ne He 
Real Property, ¢ 356, p. 414 (1883). Freeman on Cotenancy and Partition, 2 ed. (1886) 
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or if one parcener alienes her share, though no partition be made, then are 
the lands no longer held in coparcenary, but in common.(a) (55) 

Parceners are socalled, saith Littleton,(4) because they may be constrained 
to make partition.(56) And he mentions many methods of making it;(c) 
four of which are by consent, and one by compulsion. The first is, where 
they agree to divide the lands into equal parts in severalty, and that each 
shall have such a determinate part.(57) The second is, when they agree to 
choose some friend to make partition for them, and then the sisters shall 
choose each of them her part according to seniority of age; or otherwise, as 
shall be agreed. The privilege of seniority is in this case personal; for if the 
eldest sister be dead, her issue shall not choose first, but the next sister. But, 
if an advowson descend in coparcenary, and the sisters cannot agree in the 
presentation, the eldest and her issue, nay, her husband, or her assigns, shall 
present alone, before the younger.(d)(58) And the reason given is, that 
the former privilege, of priority in choice upon a division, arises from an act 
of her own, the agreement to make partition; and therefore is merely per- 
sonal: the latter, of presenting to the living, arises from the act of the law, 
and is annexed not only to her person, but to her estate also. A third 
method of partition is, where the eldest divides, and then she shall choose 
last; for the rule of law is, cujus est divisio, alterius est electio.(59) ‘The fourth 
method is, where the sisters agree to cast lots for their shares. And these are 
the methods by consent. ‘That by compulsion is, where one or more sue out 
a writ of partition against the others; whereupon the sheriff shall go to the 
lands, and make partition thereof by the verdict of a jury there impanelled, 

and assign to each of the parceners her part in severalty.(e)(60) But 
*t90] there are some things *which are in their nature impartible. The 
mansion-house, common of estovers, common of piscary uncertain, 


(a) ant 2 809. method of carrying on the proceedings on a writ of 


05) § partition, of lands held either in joint-tenancy, 
Cc) ¢@ 243 to 264. parcenary, or common, than was used at the com- 
(d) Co. Litt. 166. 3 Rep. 22. mon law, is chalked out and provided. 

e) By statute 8 and 9 W. III. ec. 81, an easier 


(55) By the 3 & 4 W. IV. c. 27, 2 12, the same provision is made with respect to the 
possession of one coparcener as has already been mentioned with respect to that of a 
joint-tenant. Avte, p. 182, n.—STEWART. 

Wood’s Landlord and Tenant, p. 122. 

(56) Co-parceners may convey to each other both by feoffment and by release, because 
their seisin to some intents is joint, and to some several. Co. Litt. 200, b. Whereas 
Joint-tenants can release to but not enfeoff each other, because the freehold is joint. 
Ibid. And one éenant in common may enfeoff his companion, but not release, because 
the freehold is several. Ibid. 

Such partitions are now usually made by means of a bill in chancery, in the same 
manner as partitions between joint-tenants. And it is said, in a modern case, that it 
was probably in consequence of the stat. 31 Hen. VIII. c. 1 that the court of chancery 
assumed this jurisdiction. 2 Ves. Jr. 125. Cruise’s Dig. 2 vol. 547. See page 183, n. 
Parceners of a copyhold cannot make partition without the sanction of the lord. P. 41 
Eliz. B. R. Fuller, Hal. MSS.—Currry. 

% Milligan v. Poole, 35 Ind. 64, 68 (1871). Williams on Real Property, 6 ed. (1886) p. 
82, 103. 

(57) A parol partition between parceners is valid. Jennings v. Shacklett, 30 Grattan 
(Va.) 776 (1878). In the United States, cotenants and co-parceners are the ames Bliss 
on Code Pleading, 3 ed. p. 112 (1894). 

(58) It has been doubted whether the grantee of the eldest sister shall have the first 
and sole presentation after death, (Harg. Co. Litt. 266;) but it was expressly determined 
in favor of such a grantee in 1 Ves. 340. See Burn’s Ec. Law, 2 vol. 15.—CHITTY. 

59) poe who ae the division has the last choice. ] 

fe) e writ of partition was a common law proceeding. 
Barbour (NvY.) 60 ere p eding. The People v. Pease, 30 
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or any other common without stint, shall not be divided; but the eldest sister 
if she pleases, shall have them, and make the others a reasonable satisfaction 
in other parts of the inheritance: or, if that cannot be, then they shall have 
Le ce of the thing by turns, in the same manner as they take the advow- 
There is yet another consideration attending the estate in coparcenary; that 
if one of the daughters has had an estate given with her in Srankmarriage by 
her ancestor, (which we may remember was a species of estates-tail, freely 
given by a relation for advancement of his kinswoman in marriage, )(g°) in 
this case, if lands descend from the same ancestor to her and her sisters in 
fee-simple, she or her heirs shall have no share of them, unless they will 
agree to divide the lands so given in frankmarriage in equal proportion with 
the rest of the lands descending.(#) This mode of division was known in 
the law of the Lombards;(z) which directs the woman so preferred in matriage, 
and claiming her share of the inheritance, m7tlere in confusum cum sororibus, 
guantum pater aut frater et dederit, quando ambulaverit ad maritum.(61) 
With us it is denominated bringing those lands into hotch-pot:(k) which term 
I shall explain in the very words of Littleton:(/) ‘‘it seemeth that this word 
hotch-pot, is in English a pudding; for in a pudding is not commonly put one 
thing alone, but one thing with other things together.’’ By this housewifely 
metaphor our ancestors meant to inform us(7) that the lands, both those 
given in frankmarriage and those descending in fee-simple, should be mixed 
and blended together, and then divided in equal portions among all the 
daughters. But this was left to the choice of the donee in frankmarriage: 
and if she did not choose to put her lands into hotch-pot, she was 
presumed to be sufficiently *provided for, and the rest of the inherit- [*1o1 
ance was divided among her other sisters. The law of hotch-pot took 

place then only when the other lands descending from the ancestor were fee- 
simple; for if they descended in tail, the donee in frankmarriage was entitled. 
to her share, without bringing her lands so given into hotch-pot.(z) And 
the reason is, because lands descending in fee-simple are distributed, by the 
policy of law, for the maintenance of all the daughters; and if one has a 
sufficient provision out of the same inheritance, equal to the rest, it is not 
reasonable that she should have more: but lands, descending in tail, are not 
distributed by the operation of the law, but by the designation of the giver, per 
formam doni:(62) it matters not therefore how unequal this distribution may 
be. Also no lands, but such as are given in frankmarriage, shall be brought 
into hotch-pot; for no others are looked upon in law as given for the advance- 
ment of the woman, or by way of marriage-portion.(o) And therefore, as. 
gifts in frankmarriage are fallen into disuse, I should hardly have mentioned 
the law of hotch-pot, had not this method of division been revived and copied 
by the statute for distribution of personal estates, which we shall hereafter 
consider at large. (63) 


Co. Litt. 164, 165. ‘ (1) 2 267. 
i) See page 115. (m) Litt. 2 268. 
(h) Bracton, l. 2, c. 34, Litt. 2 266 to 273. n) Ibid, ¢ 274. 


4) DL. 2, t. 14, ec. 15. (0) Ibid. 2 275. 
te) Britton, ¢. 72. 


a EE EE EE EE EEE 


(61) [To bring into hotch-pot with her sisters, where she shall marry, as much as her 
father or brother may neve ae her. ] 
62) [By the form of the gift. ; 
e Be doctrine is now applicable to all forms of advancement unless abolished by 
statute. Tiedeman on Real Property, 2 ed. p. 630 (1892). Lomax’s Digest, vol. 1, p. 496 
1839). ; : 
( ay v. Smith, 2R. I. (Durfee) 244, 250 (1852). A testator gave a proportion of his estate 
to one of his children, deducting the amount he had ‘‘advanced ’’ for her furniture, etc. 
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The estate in coparcenary may be dissolved, either by partition, which dis- 
unites the possession; by alienation of one parcener, which disunites the title, 
and may disunite the interest; or by the whole at last descending to and 
vesting in one single person, which brings it to an estate in severalty. 

IV. Tenants in common are such as hold by several and distinct titles, but 
by unity of possession; because none knoweth his own severalty, and there- 
fore they all occupy promiscuously.(f) ‘This tenancy therefore happens 
where there is a unity of possession merely, but perhaps an entire disunion 
of interest, of title, andof time. For if there be two tenants in common of 

lands, one may hold his part in fee-simple, the other in tail, or for 
*192] life; so that there is no *necessary unity of interest: one may hold 

by descent, the other by purchase; or the one by purchase from A, 
the other by purchase from B.; so that there is no unity of title; one’s estate 
may have been vested fifty years, the other’s but yesterday; so there is no 
unity of time. ‘The only unity there is, is that of possession: and for this 
Littleton gives the true reason, because no man can certainly tell which part 
is his own: otherwise even this would be soon destroyed. (64) 

Tenancy in common may be created, either by the destruction of the two 
other estates, in joint-tenancy and coparcenary, or by special limitation in a 
deed.(65) By the destruction of the two other estates, I mean such destruc- 
tion as does not sever the unity of possession, but only the unity of title or 
interest. As, if one of two joint-tenants in fee alienes his estate for the life 
of the alienee, the alienee and the other joint-tenant are tenants in common; 
for they have now several titles, the other joint-tenant by the original grant, 
the alienee by the new alienation;(g) and they also have several interests, 
the former joint-tenant in fee-simple, the alienee for his own life only. So, 
if one joint-tenant gives his part to A. in tail, and the other gives his to B. in 
tail, the donees are tenants in common, as holding by different titles and 
‘conveyances.(7) If one of two parceners alienes, the alienee and the remain- 


(} Litt, 202, (r) Ibid. 295. 


In ascertaining her share, the court was of opinion that the word ‘“‘ advanced’? when 
used in relation to the distribution of estates, always intends that what has been given to 
a child shall be brought into hotchpot. Porter v, Collins, 7 Conn. (Day) 1, 5 (1828). 
See 6 Lawson ne Rights, ¢ 2722 (1890). The Law of Real Property, Boone, 3 
56, p. 414 (1883). 
2 (84) Rhoad’s Estate, 3 Rawle (Pa.) 428 (1833). Hyland v. Stafford, ro Barbour (N. V.) 
558, 564 (1850). _Greenleaf’s Cruise on Real Property, vol. 1, p. 868(1856). Freeman on 
Cotenancy and Partition, 3 248. Williams on Real Property, 6 ed. (1886) p. 111. Good- 
eve’s Law of Real Property, 3 ed. Elphinstone & Clark, chap. ix. p. 254 ( 1891). Tiede- 
man on Real Property, 2 ed. p. 201.(1892). Tenancy in common happens where there is 
a unity of possession merely but perhaps an entire union of interest. Thus A. had an 
estate for life and B. an estate in fee; A. held by virtue of a homestead act and B. by pur- 
chase from A.’s assignee in insolvency, and A. acquired title long before B. These facts 
did not make them the less tenants in common by reason of their unity of possession. 
Silloway v. Brown, 94 Mass, (12 Allen) 30, 36 (1866). Hach and every such tenant has the 
right to enter upon and occupy the whole of the common property and every part thereof. 
Charpentier v. Webster, 27 Cal. (Tuttle) 545 (1865). The surviving husband of a deceased 
tenant in common has a life estate in her interest and he is a tenant in common with the 
other tenants, since no unity of tenure or estate is requisite to such a tenancy but only 
unity of the right of possession. Ballard v. Johns, 80 Ala. (Morrissett) 32, 36 (1887). 
Under the Gen. Sts. of Mass. c. 90, sec. 15, providing that when a man dies seised of land, 
not having devised the same and leaving a widow but no issue, the widow, in lieu of dower, 
shall be entitled to take half the estate for life; she becomes a tenant in common with the 
other heirs notwithstanding the difference in the source and duration of their titles, 
Sears v. Sears, 121 Mass. 267, 268 (1876). As to distinction between partnership and ten- 
ancy 1n common, see Story on Partnership, 7 ed. p. 128. 
(65) The Law of Real Property, Boone, 2 358, p. 416 (1883). 
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ing parcener are tenants in common;(s) because they hold by different titles 
‘the parcener by descent, the alienee by purchase.(66) So likewise, if there 
be a grant to two men, or two women, and the heirs of their bodies, here the 
grantees shall be joint-tenants of the life-estate, but they shall have several 
inheritances; because they cannot possibly have one heir of their two bodies 
as might have been the case had the limitation been to a man and woman. 
and the heirs of their bodies begotten: (¢) and in this, and the like cases, their 
issue shall be tenants in common; because they must claim by different titles, 
one as heir of A., and the other as heir of B.; and those two not 

titles by *purchase, but descent. In short, whenever an estate in [*193 
Jjoint-tenancy or coparcenary is dissolved, so that there be no partition 

made, but the unity of possession continues, it is turned into a tenancy in 
‘common. 

_ A tenancy in common may also be created by express limitation in a deed; 
but here care must be taken not to insert words which imply a joint-estate; 
and then if lands be given to two or more, and it be not joint-tenancy, it 
‘must be a tenancy in common. But the law is apt in its constructions to 
favor joint-tenancy rather than tenancy in common;(z) because the divisible 
‘services issuing from land (as rent, etc.) are not divided, nor the entire 
‘services (as fealty) multiplied, by joint-tenancy, as they must necessarily be 
upon a tenancy in common.(67) Land given to two, to be holden the one 
‘moiety to one, and the other moiety to the other, is an estate in common;(w) 
cand, if one grants to another fa/f his land, the grantor and grantee are also 
‘tenants in common:(*) because, as has been before(_y) observed, joint-tenants 
-do not take by distinct halves or moieties; and by such grants the division 
and severalty of the estate is so plainly expressed, that it is impossible they 
-should take a joint-interest in the whole of the tenements. But a devise to 
‘two persons to hold jozntly and severally, is said to be a joint-tenancy;(z) 
‘because that is necessarily implied in the word “‘jointly,’’ the word 
‘‘ severally ’’ perhaps only implying the power of partition: and an estate 
given to A. and B., equally to be divided between them, though in deeds it 
hath been said to be a joint-tenancy,(a)(68) (for it implies no more than 
‘the law has annexed to that estate, vzz., divisibility,)(0) yet in we/s it is 
-certainly a tenancy in common;(c) because the devisor may be presumed to 
have meant what is most beneficial to both the devisees, though his meaning 
‘is imperfectly expressed.(69) And this nicety in the wording of grants 


s) Litt. 309. (y) See page 182. 

t) Ibid. 283. (2) Poph. 52. 

u) Salk. 392 a) 1 Eq. Ca. Abr. 291. 

w) Litt. 2 298 b) 1 PB. Wuns. 17. 

xz) Ibid. 299. c) 8 Rep. 39. 1 Ventr. 32. 


(66) Freeman on Cotenancy and Partition, 2 84. ee ’ 

(67) This is no longer the case; see various notes at the beginning of this chapter that 
‘the presumption of the law is always in favor of tenancy in common as opposed to joint 
‘tenancy. Pierce v. Baker, 58 N. H. (1 Jenks) 532. View of the Civil Law, Browne, 

e202: : ; 

(68) In Gaskin v. Gaskin, M. 18 Geo. III., as reported in Cowper, Aston, J., said that 
the words ‘‘egually to be divided between them ” had been adj udged a tenancy in common 
-even in a deed.—ARCHBOLD. : 

(69) In ancient times joint-tenancy was favored by the courts of law, because it was 
more convenient to the lord and more consistent with feudal principles; but these reasons 
have long ceased, anda joint-tenancy is now everywhere regarded, as lord Cowper says it 
is in equity, as an odious thing. 1 Salk. 158. In wills, the expressions equally to be di- 
vided, share and share alike, respectively, between and amongst, have been held to create 
atenancyin common. 2Atk. 121. 4 Bro. 15. 1 Cox’s P. Wms. 14. I should have but 
little doubt but the same construction would now be put upon the word severally, which 
.seems peculiarly to denote separation or division. But these words are only evidence of 
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makes it the most usual as well as the safest way, when a tenancy in 
*194] common *is meant to be created, to add express words of exclusion 

as well as description, and limit the estate to A. and B., to hold as 
tenants in common, and not as joint-tenants. 

As to the zncidents attending a tenancy in common: tenants in common 
(like joint-tenants) are compellable by the statutes of Henry VIII. and 
William III., before mentioned,(d) to make partition of their lands; which 
they were not at common law.(70) They properly take by distinct moieties, 
aud have no entirety of interest; and therefore there is no survivorship 
between tenants in common.(71) ‘Their other incidents are such as merely 
arise from the unity of possession; and are therefore the same as appertain 
to joint-tenants merely upon that account: such as being liable to reciprocal 
actions of waste, and of account, by the statutes of Westm. 2, c. 22, and 4 
Anne, c. 16.(72) For by the common law no tenant in common was liable 
to account with his companion for embezzling the profits of the estate; (e) 
though, if one actually turns the other out of possession, an action of 
ejectment will lie against him.(/)(73) But, as for other incidents of joint- 
tenants, which arise from the privity of title, or the union and entirety of 
interest, (such as joining or being joined in actions,(g) unless in the case 
where some entire or indivisible thing is to be recovered, )(Z) these are not 

(d) Pages 185 and 189. 


(e) Co. Litt. 199. (9 
(f) Ibid. 200. 


Litt. 4 311. 
Co, Litt. 197. 


intention, and will not create a tenancy in common when the contrary from other parts 
of the will appears to be the manifest intention of the testator. 3 Bro. 215. 

The words equally to be divided make a tenancy in common in surrenders of copyholds, 
and also in deeds, which derive their operation from the statute of uses. I P. Wms. 14.. 
I Wils. 341. 2 Ves. 257. And though lord Hardwicke seems to be of opinion, in I Ves. 
165, 2 Ves. 257, that these words are notesufficient to create a tenancy in common-law con-— 
veyances, yet Iam inclined to think that in such a case nothing but invincible authority 
would now induce the courts to adopt that opinion and to decide in favor of a joint- 
tenancy.—CHRISTIAN. A devise to A. and B. ‘‘the land to be equally divided between 
them for quantity and quality, B. to have the part next the brook,”’ was held to constitute. 
é coeoet in common between them. Griswold v. Johnson, 5 Conn. (Day) 363, 365 

1824). 

(70) Hunt v. Wright, 47 N. H. 396, 399 (1867). 

_ (71) But a tenancy in common with benefit of survivorship may exist without being a 

joint-tenancy, because survivorship is not the only characteristic of a joint-tenancy. Per 

Bayley, J.. 1 M. & S. 435.—CuHITtTy. 

: wate we Partnership, 7 ed. 127, 3 89 (1881). Malcom v. Rogers, 5 Cowen (N. Y.) 188, 
94 (1825). 

(72) Frisbee’s Appeal, 88 Pa. 144, 146 (1878). 

(73) But adverse possession, or the uninterrupted receipt of the rents and profits,—no- 
demand being made by co-tenant, or, if made, refused, and his ¢itle denied,—is now held. 
to be evidence of an actual ouster. And where one tenant in common has been in 
undisturbed possession for twenty years, in an ejectment brought against him by the- 
co-tenant the jury will be directed to presume an actual ouster, and consequently to find 
a verdict for the defendant, the plaintiff’s right to recover in ejectment after twenty years. 
being taken away by the statute of limitations. Cowp. 217. But the statute always. 
receives a strict construction in favor of the claimant: therefore presumptions are against 
adverse possession, as between privies. 2 Bos. & Pul. 542. If a lessee of two tenants im 
common pay the whole of the rent to one after notice from the other to pay them each a: 
moiety, the tenant in common who gave such notice may distrein for his share. Har- 
rison v. Ornby, 5 T. R. 246. 5 Bar. & Ald. 851. 

An action of ejectment is maintainable by one of two tenants in common who had 
agreed to divide their property, if after such agreement the defendant who held under 
both as occupier pay rent under a distress to such co-tenant alone; and it is no defence 
to such action that the deed of partition between the co-tenants had not been executed 
3 Moore, 229. Brod. & B. 11 S. C.; and see 5 Bar. & Ald. 851.—Cuirry. - 

A tenant in common may have an action against his co-tenant to recover rents and 
profits accruing from an exclusive occupation by the co-tenant. Muldowney v. The 


Morris & es de (OO), 
Geo ee. R. Co., 42 Hun. (N. Y.) 444, 449 (1886). Dodge v. Page, 49 Vt. 137— 
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applicable to tenants in common, whose interests are distinct, and whose titles 
are not joint but several. (74) 


a ee 


(74) The rule which determines whether tenants in common should sue jointly or 
severally is founded upon the nature of their interest in the matter or thing which is the 
cause of action. For injuries to their common property, as trespass quare clausum fregit, 
or a nuisance, etc., or the recovery of any thing in which they have a common right, as 
for rent reserved by them, or waste upon a lease for years, they should all be parties to 
the action; but they must sue severally in a real action generally, for they have several 
titles. Com. Dig. Abatement, E. 10. Co. Litt. 197. But if waste be committed where 
there is no lease by them all, the action by one alone is good. 2 Mod. 62. But one 
tenant in common cannot avow alone for taking cattle damage feasant, but he ought also 
to make cognizance as bailiff of hiscompanion. 2 Hen. Bla. 386. Sir Wm. Jones Rep. 
253.—CHITTY. 

By the 3 & 4 W. IV. c. 27,s. 12, the same provision is made with respect to the pos- 
session of one tenant in common as has already been mentioned with respect to that of 
a joint-tenant. <Azze, p. 182, n.; and seeas to the construction of this clause Doe d. Cal- 
ley v. Taylorson, 3 Per. & Dav. 539.—STEWART. 

An entry or possession by one tenant in common enures to the benefit of his co-tenants, 
not only as concerns themselves, but as concerns strangers. Caruthers v, Dunning, 3 S. 
& R. 381. There may be cases, however, in which the entry or possession of one tenant 
in common may amount to an ouster, so as to give him on the one hand the advantage of 
an adverse holding, and, on the other hand, entitle his co-tenant to treat him asa stranger 
and trespasser. What, then, amounts to such an ouster? It must be by some clear, posi- 
tive, and unequivocal act, amounting to an open denial of their right and putting them out 
of the seisin. Such ouster will not be presumed merely from his taking the rents and 
profits, (unless after the lapse of a very great length of time,) but must be proved by deci- 
sive acts of a hostile character. Watson v. Gregg, Io Watts, 289. Mere declarations will 
not answer the purpose. Hall v. Matthias, 4 W. & S. 331. A mere entry by one co-heir 
into the land of his ancestor, claiming it all, and taking the rents and profits for twenty- 
one years, is no disseisin of the other heirs: to make it such, there must be some plain, 
decisive,and unequivocal act or conduct on the part of the heir so entering amounting to 
an adverse and wrongful possession in himself and disseisin of the others. Hart v. 
Gregg, 10 Watts, 185. Batton v. Hamilton, 2 W. & S. 294. Lloyd v. Gordon, 2 Har. & 
McHen. 254. Jackson v. Tibbitts, 9 Cowen, 241. McClung vw. Ross, 5 Wheat. 116. 
Where land is devised by their common ancestor to several persons in common, and one 
of them purchases an outstanding or adverse title, such purchase will enure to the com- 
mon benefit, subject to a ratable contribution to the expense. Van Horne v. Fonda, 5 
Johns. C. R. 388. Lee v. Fox, 6 Dana,171. Thurston v. Masterson, 9 Dana, 228. One 
joint-tenant or tenant in common cannot erect buildings or make improvements on the 
common property without the consent of the rest, and then claim to hold until reim- 
bursed a proportion of the moneys expended; nor can he authorize this to be done by a 
third person. This is the rule at law. There are, however, cases in which an owner of 
land standing by and permitting another to spend his money in improving it has in 
equity been deemed a delinquent, and has been compelled to surrender his right on re- 
ceiving compensation, or else to pay for the improvement. But in these cases there is 
always some ingredient which would make it a fraud in the owner of the land to insist 
on his legal right. Crest v. Jack, 3 Watts. 238. Green v. Putnam, 1 Barbour, 500. As 
between tenants in common or joint-tenants of a house or mill which falls into decay, 
and the one is willing to repair but the other is not, he that is willing shall have a writ 
de reparatione facienda [For making repairs]; and the writ saith ad reparationem et 
sustentationem ejusdem domus tenetur [That it is held for the repairing and sustaining 
of the same house]; whereby it appeareth, as Sir Edward Coke saith, that owners are in 
that case bound pro bono publico [For the public good] to maintain houses and mills 
which are for the use and habitation of men. But it is only to houses and mills already 
erected and in being that this right extends, and not to woodland or arable lands; for 
there the one has no remedy against the.other to make enclosure or reparation for the 
safeguard of the wood or corn. Gregg v. Patterson, 9 W. & S. Uren pC 
Rhoad’s Estate, 3 Rawle 428 (1832), 420, 428. Barbour on Parties to Actions (2 e : ) 
p. 379. Tenants in common must sue severally in real actions generally, asin aes , 
since they all have separate titles. De Johnson v. Sepulbeda, 5 Cal. (Morris) 149 ve 5): 
One of several tenants in common cannot dispose of the whole property, but only o aS 
undivided share. He possesses the whole of an undivided moiety of the Pipe a 
not the undivided moiety of the whole property. Powell v. Jones, 72 Ala. (Shepher ) 


392, 399 (1882). 


intai i i d ; d recover pos- 
Any tenant in common may maintain an action against a trespasser an 
Pasi of the whole estate held in common. ‘The Lytle Creek Water Co. v. Perdew, 65 


Cal. (Cope) 452 (1884). 
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Estates in common can only be dissolved two ways: 1. By uniting all the 
titles and interests in one tenant, by purchase or otherwise; which brings the 
whole to one severalty: 2. By making partitions between the several tenants 
in common, which gives them all respective severalties. For indeed tenan- 
cies in common differ in nothing from sole estates but merely in the blending 
and unity of possession.(75) And this finishes our inquiries with respect to 
the nature of es¢ates. 


CHAPTER XIII. 
OF THE TITLE TO THINGS REAL, IN GENERAL. 


THE foregoing chapters having been principally employed in defining the 
nature of things real, in describing the sexuves by which they may be holden, 
and in distinguishing the several kinds of es¢/afe or interest that may be had 
therein; I now come to consider, lastly, the ¢z#/e to things real, with the man- 
ner of acquiring and losing it. 

A title is thus defined by Sir Edward Coke: (a@)—7ttulus est justa causa 
possidendt td quod nostrum est:(1) or, it is the means whereby the owner of 
lands hath the just possession of his property.(2) 

There are several stages or degrees requisite to form a complete title to 
lands and tenements.(3) We will consider them in a progressive order. 

I. The lowest and most imperfect degree of title consists in the mere zaked 
Possession, or actual occupation of the estate, without any apparent right, or 
any shadow or pretence of right, to hold and continue such possession. (4) 
This may happen, when one man invades the possession of another, and by 
force or surprise turns him out of the occupation of his lands; which is 
termed a dissezsin, being a deprivation of that actual seisin, or corporal free- 

hold of the lands, which the tenant before enjoyed. Orit may happen, 
*196] that after the death of the ancestor and before the entry of *the heir, 

or after the death of a particular tenant and before the entry of him 
in remainder or reversion, a stranger may contrive to get possession of the 
vacant land, and hold out him that had a right to enter. In all which cases, 
and many others that might be here suggested, the wrongdoer has only a 
mere naked possession, which the rightful owner may put an end to, by a 
variety of legal remedies, as will more fully appear in the third book of these 


(a) 1 Inst. 345. 


(75) Freeman on Cotenancy and Partition, sec. 248. 
eS [A title is the just right of possessing that which is our own. | 
2) Funk v. Creswell, 5 Iowa, 62, 76 (1857). The Law of Real Property, Boone, sec. 
246. Donovan v. Pitcher, 53 Ala. 411, 417 (1875). Robertson v. Van Cleave, 129 Ind. 
Py, PRO ee Leary v. Durham, 4 Georgia, 593, 604 (1848). Marshall z, Shafter, 32 
Cal. 176, 194 (1867). Arrington v. Liscomb, 34 Cal. 365, 385 (1868). Pannill v. Coles 
81 Va. 380, 383 (1886). 1 Barbour’s Rights of Pers, and Prop. 550. Waterman on the 
Spec. Perf. of Contracts, p. 541. 
3} Se med of Real Property, Boone, sec. 246, 
4) Pennsylvania v. Robinson, 1 Addison (Pa.) 15 (1 : 
and Silver Mining Co., 1 Nev. 188-200 (ees) ee 
2 Min. Insts. 447. Medley v. Medley, 81 Va. 265, 2 1886). illi 
ne 2 Utah, 292, 298 (881). Hill v. Carter, 1 N. } 87. Sen Redon oe rene 
an. 302. 
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commentaries.(5) But in the mean time, till some act be d : 
Jul owner to devest this possession and assert his title, such Boa pana 
is, prima Jacie, evidence of a legal title in the possessor;(6) and it may, b 
length of time, and negligence of him who hath the right, by degrees Beh 
into a perfect and indefeasible title.(7) And, at all events, without such 
actual possession no title can be completely good. (8) 

306 The next step toa good and perfect title is the right of possession, which 
may reside in one man, while the actual possession is not in himself ’ but in 
another. For ifa man be disseised, or otherwise kept out of possession by 
any of the means before mentioned, though the actwal possession be lost ‘yet 
he has still remaining in him the right of possession; and may exert it 
whenever he thinks proper, by entering upon the disseisor, and turning him 
out of that occupancy which he has so illegally gained. But this right of 
possession is of two sorts: an apparent right of possession, which may be 
defeated by proving a better; and an actual right of possession, which will 
stand the test against all opponents.(9) Thus if the disseisor, or other 
wrongdoer, dies possessed of the land whereof he so became seised by his 
own unlawful act, and the same descends to his heir;(10) now, by the com- 
mon law the heir hath obtained an apparent right, though the actwal right of 
possession resides in the person disseised; and it shall not be lawful for the 
person disseised to devest this apparent right by mere entry or other act of 
his own, but only by an action at law:(6) for, until the contrary be proved 
by legal demonstration, the law will rather presume the right to 
*reside in the heir whose ancestor died seised, than in one who has_ [*197 
no such presumptive evidence to urge in his own behalf. Which 


(b) Litt. 38 35. 


2 Harris v. Bell, 10 S. & R. 39, 43 (1823). 

6) The Law of Real Property, Boone, sec. 146. Hagman v. Jackson, 1 Wendall, 502, 
504 (1828). Brantly’s Pers. Prop. sec. 140. 2 Pingrey on Real Prop. sec. 1158. 3 
peees on Real Prop. (5 ed.) p. 134. Sedgwick and Wait on Trial of Title (2 ed.) 
216. 

(7) In general, a person in actual possession of real property cannot be ousted, unless 
the party claiming can establish some well-founded title; for it is a general rule, govern- 
ing in all actions of ejectment, (the proper proceeding to recover possession of an estate, ) 
that the plaintiff must recover on the strength of his own title, and of course he cannot 
in general found his claim upon the insufficiency of the defendant’s, (5 T. R. Ifo, n. I. 
1 East, 246. 11 East, 488. 3 M. & S. 516;) for possession gives the defendant a right 
against every person who cannot show a sufficient title, and the party who would change 
the possession must therefore first establish a legal title. Id. ibid. 4 Burr. 2487. 2 Ala 
R. 634. 77T.R. 47. And this rule, it is said, prevails even if a stranger who has no 
color of title should evict a person who has been in possession short of twenty years but 
who has not a strict legal title. 2T.R. 749. 1 East, 246. 2 East, 469. 13 Ves. Jr. 119. 
But, according to Allan v. Rivington, 2 Saund. 111, a., and 4 Taunt. 548, n. a., a prior 
occupancy is a sufficient title against a wrongdoer; but it is observed in a note to the 
first case that this is contrary to the general use, and it is suggested that there is a mis- 
take in terms. At all events, a person who is let into possession by a landlord cannot 
after the expiration of the tenancy put the plaintiff to prove his title in an action of 
ejectment, or dispute the same. 2 Bla. R. 1250. 7 T. R. 488. 4M. & S. 347.—CHITTy. 
Wilson v. Palmer, 18 Tex. 592, 595, and cases there cited; Tiedeman on Real Prop. 
(2 ed.) p. 642; Woodforth v. Fulton, 1 Cal. 295, 308 (1850). The Law of Real Prop. 
Boone, sec. 246. French v. Gray, 2 Conn. 92, 97 (1816). English v. Register, 7 Ga. 
387, 391 vee Robinson v. Campbell, 3 Wheat. 212, 229 (1818). Doe w. West, 1 Ind. 
133, 134 (1821). 2 Greenleaf’s Cruise on Real Prop. 127. daly 

(8) The Law of Real Property, Boone, sec. 246. 1 The Law of Torts, Hilliard (3 ed.) 


. 491. 
y es Brown on the law of Lim. 69. The Law of Real Property, Boone, sec, 246. Hay 
v. Fhe Cohoes Co., 3 Barb. (N. Y.) 42, 49 (1848). Newell on Ejectment, page 380, sec. 
Io. 1 Barbour’s Rights of Pers. and Prop. 551. 

(10) Redden v. Tefft, 48 Kan. 302, 307 (1892). 
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doctrine in some measure arose from the principles of the feodal law, which, 
after feuds became hereditary, much favored the right of descent; in order 
that there might be a person always upon the spot to perform the feodal 
duties and services;(c) and therefore when a feudatory died in battle, or 
otherwise, it presumed always that his children were entitled to the feud, 
till the right was otherwise determined by his fellow-soldiers and fellow- 
tenants, the peers of the feodal court. But if he, who has the actual right 
of possession, puts in his claim, and brings his action within a reasonable 
time, and can prove by what unlawful means the ancestor became seised, he 
will then by sentence of law recover that possession, to which he had such 
actual right.(11) Yet, if he omits to bring this his possessory action within 
a competent time, his adversary may imperceptibly gain an actual right of 
possession, in consequence of the other’s negligence. And by this, and cer- 
tain other means, the party kept out of possession may have nothing left in 
him, but what we are next to speak of; viz. 

III. The mere vight of property, the jus proprietatis, without either posses- 
sion or even the right of possession. ‘This is frequently spoken of in our 
books under the name of the meve right, jus merum,; and the estate of the 
owner is in such cases said to be totally devested, and put to a right.(d) (12) 
A person in this situation may have the true ultimate property of the lands 
in himself: but by the intervention of certain circumstances, either by his 
own negligence, the solemn act of his ancestor, or the determination of a 
court of justice, the presumptive evidence of that right is strongly in favor 
of his antagonist; who has thereby obtained the absolute right of posses- 
sion.(13) As, in the first place, if a person disseised, or turned out of 
possession of his estate, neglects to pursue his remedy within the time limited 

by law: by this means the disseisor or his heirs gain the actual right 
*198] of possession: *for the law presumes that either he had a good right 

originally, in virtue of which he entered on the lands in question, 
or that since such his entry he has procured a sufficient title; and, therefore, 
after so long an acquiescence, the law will not suffer his possession to be 
disturbed without inquiring into the absolute right of property. Yet still, 
if the person disseised or his heir hath the true right of property remaining 
in himself, his estate is indeed said to be turned into a mere right; but, by 
proving such his better right, he may at length recover the lands.(14) 
Again, if a tenant in tail discontinues his estate-tail, by alienating the lands 
to a stranger in fee, and dies; here the issue in tail hath no right of Josses- 
ston, independent of the right of property: for the law presumes prima facie 
that the ancestor would not disinherit, or attempt to disinherit, his heirs, 
unless he had power so to do; and therefore, as the ancestor had in himself 
the right of possession, and has transferred the same to a stranger, the law 
will not permit that possession now to be disturbed, unless by showing the abso- 
lute right of property to reside in another person. The heir therefore in this 
case has only a mere right, and must be strictly held to the proof of it, in 
order to recover the lands. Lastly, if by accident, neglect, or otherwise, 
judgment is given for either party in any fossessory action, (that is, such 
wherein the right of possession only, and not that of property, is con- 


(c) Gilb. Ten. 18. (d) Co. Litt. 345. 


(11) It has recently been enacted that no descent, cast, or discontinuance which shal! 
have happened after the 31st day of December, 1833, shall defeat any right of entry for 
the recovery of land. 3 & 4 W. IV. c. 17, s. 39.—STEWART. 

(12) I Barbour’s Rights of Persons & Prop. 552. The Law of Real Property, Boone, 
sec. 246. Arrington v. Liscom, 34 Cala. 365, 383 (1868). ; 

(13) Mason v, Walker, 14 Me. 163, 166 (1837). 

(14) Idem., 14 Me, 163, 166 (1837). 
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tested, ) and the other party hath indeed in himself the right of propert i 
is now turned toa mere right;(15) and upon proof eee A rae 
action, denominated a writ of right, he shall recover his seisin of the 
lands. (16)(17) 

Thus, if a disseisor turns me out of possession of my lands, he thereby 
gains a mere naked possession, and I still retain the right of possession and 
right of property. If the disseisor dies, and the lands descend to his son, the 
son gains an apparent right of possession; but I still retain the actual right 
both of possesston and property. If I acquiesce for thirty years, without 
bringing any action to recover possession of the lands, the son gains 
the actual right of possession, and I retain *nothing but the mere [*199 
right of property.(18) And even this right of property will fail, or 


(15) Seiders v. Giles, 141 Pa. 93, 94 (1891). Cobbey on Replevin, sec. 27, p. 18. 

(16) But a writ of right is now abolished by the 3 & 4 W. IV. c. 27, s. 36; and by the 
same act (s. 2) one period of limitation is established for all lands and rents, it being 
enacted that after the 31st of December, 1833, no person shall make an entry or distress, 
or bring an action to recover any land or rent, but within twenty years next after the 
time at which the right to make such entry or distress, or to bring such action, shall have 
first accrued to some person through whom he claims, or if such right shall not have 
accrued to any person through whom he claims, then within twenty years next after the 
time at which the right to make such entry or distress, or to bring such action, shall have 
first accrued to the person making or bringing the same. Persons under the disabilities 
of infancy, lunacy, coverture, or beyond seas, and their representatives, are allowed ten 
years from the termination of their disability or death, (s. 16;) but no entry, action, or 
distress shall be brought beyond forty years after the right of action accrued, (s. 17.)— 
STEWART. 

(17) The effect of the statute 3 & 4 W. IV. c. 27 is to do away with this multiplicity of dis- 
tinctions. A man may now have either the bare possession of land without the right of 
property, or he may have the right of property without possession, or he may have pos- 
session and right of property united. The statute which has been just mentioned, and 
which was passed for the ‘‘ limitation of actions and suits relating to real property, and 
for simplifying the remedies for trying rights thereto,’ enacts (s. 35) that at the determi- 
nation of the period which it limits for making an entry, or a distress, or bringing a 
quare impedit, (which is the remedy for the recovery of an advowson,) or other action or 
suit, the vight and title of the person who might within -the time limited have had such 
remedies for the recovery of land, rent, or advowsons, shall be extinguished; and to 
recover that which has ceased to have any existence, no remedy can remain. In this point 
the present statute differs from the earlier limitation acts; for they barred the remedies 
only, without destroying the right. KERR. 

(18) The term is now twenty years. See statute of 3 and 4 Will. IV.c. 27,s.2. Ad- | 
verse possession is where the enjoyment of land, or such estate as lies in grant, under 
such circumstances as indicate that such enjoyment has been commenced and continued 
under an assertion or color of right on the part of the possessor. Inhabitants of Deer- 
field v. Delano, 1 Pick. (N. Y.) 466. Wallace v. Duffield, 2 S. & R. 527. White v. 
Cooper, 3 Pa. 132. French v. Pearce, 8 Conn. 440. Hubbell v. Wheeler, 2 Aik. (Vt.) 364. . 
Smith v. Burtis, 9 Johns. (N. Y.) 174. 18 Johns. 40, 355. Bradstreet v. Huntington, 5 
Pet. (U. S.) 402. Barbour v. Breckenridge, 4 Bibb. (Ky.) 550. Metcalf v. Young, 43 ~ 
Ala. 643. When such possession has been actual. Mather v. Minister of Trinity Church, 
3 S. & R. (Pa.) 517. Moore v. Houston, 3 S. & R. 192. 2 Wash. C. C. 478, and has 
been adverse for twenty years, the law raises the presumption of a grant. Angell, Wat. 
Cour. 85 ef seg. But this presumption arises only when the use or occupation would - 
otherwise have been unlawful. Tinkham v. Arnold, 3 Greenl. (Me.) 120. Jackson v. . 
Richards, 6 Cowen (N. Y.), 617. Jackson v. Vermilyea, 6 Cowen (N. iY.) 677. ae 
Frombois v. Jackson, 8 Cowen (N. Y.) 589. Hall v. Powell, 4S. & R. (Pa.) 456. The 
adverse possession must be actual, continued, visible, notorious, distinct, and hostile. . 
Hawk v. Senseman, 6S. & R. (Pa.) 21. See numerous cases in note to Nepeau v. Doe, 
2 Sm. Lead. Cases 597. In Davis v. Bowmar, 55 Miss. 671, it is said that there must be © 
a claim of ownership; but see Foulke v. Bond, 41 N. J. Law, 527. Possession is not 
adverse when both parties claim under the same title. Coke Litt. s. 396. Nor is it 
adverse when the possession of one party is consistent with the title of the other. 8 East, 
248. 69 Mo. 117. Nor when in contemplation of law, the claimant has never been out 
of possession. 1 Ld. Raym. 329. Nor when the occupier has acknowledged the claim- 
ant’s titles. 1B. & P. 542. 8B.&C. 717. 2 Bouvier Insts., n. 2193, 2194, 2351. Bouv. - 
Law Dict. vol. 1, p. 128, title Adverse Possession. , 
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at least it will be without a remedy, unless I pursue it within the space of 
sixty years.(19) So also if the father be tenant in tail, and alienes the estate- 
tail to a stranger in fee, the alienee thereby gains the right of possession, and 
the son hath only the mere right or right of property. And hence it will 
follow, that one man may have the Jossession, another the right of possession, 
and a third the right of property.(20) For if a tenant in tail enfeoffs A. in 
fee-simple, and dies, and B. disseises A.; now B. will have the fossesszon, A. 
the right of possession, and the issue in tail the vight of property: A. may 
recover the possession against B.; and afterwards the issue in tail may evict 
A., and unite in himself the possession, the right of possession, and also the 
right of property. In which union consists, (21) “vs 

IV. A complete title to lands, tenements, and hereditaments. For it is an 
ancient maxim of the law,(e) that no title is completely good, unless the 
right of possession be joined with the right of property; which right is then 
denominated a double right, jus duplicatum, or droit droit.(f)(22) And 
when to this double right the actual possession is also united, when there is, 
according to the expression of Fleta,(g) juris et seising conjunctio, (23) then, 
and then only, is the title completely legal.(24)(25) 


CHAPTER XIV. 
OF TITLE BY DESCENT. 


THE several gradations and stages, requisite to form a complete title to lands, 
tenements, and hereditaments, having been briefly stated in the preceding 
chapter, we are next to consider the several manners, in which this complete 
title (and therein principally the right of property) may be reciprocally lost 
and acquired: whereby the dominion of things real is either continued or 
transferred from one man to another. And here we must first of all observe, 
that (as gain and loss are terms of relation, and of a reciprocal nature) by 
whatever method one man gains an estate, by that same method or its corre- 
lative some other man has lost it. As where the heir acquires by descent, 
the ancestor has first lost or abandoned his estate by his death: where the 
lord gains land by escheat, the estate of the tenant is first of all lost by the 


fe) Mirr. J. 2, c. 27. (g) LZ. 3, ce. 15, 25. 
J) Co. Litt. 266. Bract. J. 5, t. 8, ¢. 5. 


eo Arrington v. Liscom, 34 Cal. 365, 383 (1868). 
20) The law now recognizes only the possession and right of possession, ignoring al- 
together any right of property. This change has been effected by the abolition of those 
real actions, by which the right of property was determined as distinguished from the 
right of possession. See page 644 ante. 

21) Robinson v. Campbell, 212, 230 (1818). 

22) 3 Wash. Real Prop. (4 ed.) page 4. 

23) [A conjunction of the right and seisin. ] 

(24) Taylor’s devisees v. Rightmire, 8 Leigh. (Va.) 468, 475 (1836). Shelton v. Alcox, 
1r Conn. 239, 248 (1836). Speed v. Buford, 3 Bibb. (Ky.) 57, 59 (1813). Ehle v. 
Quackenboss, 6 Hill (N. Y.) 537, 539 (1844). The Law of Real Property, Boone, sec. 
246. 2 Waterman on Trespass, sec. 981. 1 Barbour’s Rights of Pers. and Prop. 552. 

(25) The mere student may be misled by the use of the term “actual possession ’’ all 
through this chapter. The author means only possession of the freehold which a man 
may have, either by his own personal occupation or that of his lessee for years or at 
will.—CoLERIDGE. 
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natural or legal extinction of all his hereditary blood: where a man gains a 
interest by occupancy, the former owner has previously relneeried his 
right of possession: where one man claims by prescription or immemorial 
usage, another man has either parted with his right by an ancient and ae 
forgotten grant, or has forfeited it by the supineness or neclect of himself 
and his ancestors for ages: and so, in case of forfeiture, the tenant by his own 
misbehavior or neglect has renounced his interest in the estate: whereupon 
it devolves to that person who by law may take advantage of stich 7 
default: and, in alienation by common assurances, *the two consid- [*201 
erations of loss and acquisition are so interwoven, and so constantly 
contemplated together, that we never hear of a conveyance, without at once 
receiving the ideas as well of the grantor as the grantee. 

The methods therefore of acquiring on the one hand, and of losing on the 
other, a title to estates in things real, are reduced by our law to two detent 
where the title is vested in a man by the single operation of law; and pur- 
chase, where the title is vested in him by his own act or agreement.(a)(1)(2) 


(a) Co, Litt. 18. 


(1) Purchase in law is used in contradistinction to descent, and is any other mode of 
acquiring real property, viz., by a man’s own act and agreement, by devise, and by every 
species of gift or grant; and, as the land taken by purchase has very different inheritable 
qualities from that taken by descent, the distinction is important. See fost, pages 241 
243.—CHRISTIAN. ‘ : 

The principal distinctions between these modes of acquiring estates are these:—1. That 
by purchase the estate acquires a ew inheritable quality, and is rendered descendible to 
the blood z2 general of the person to whom it is limited as a feud of indefinite antiquity. 
2. That an estate acquired by purchase will not, like a title by descent, render the 
owner answerable for the acts of his ancestors. Cru. Dig. title xxx. s. 4. H. Chit. Desc. 
4. Com. Dig. Descent, A. B. Bac. Abr. Descent, E.—CHITTY. 

Allen v. Bland, 134 Ind. 78, 80 (1892). Washburn on Real Property, p. 401; also p. 
414, sec. 36. Hoyt v. Van Alstyne, 15 Barb. (N. Y.) 568, 571 (1853). The law of Real 
Property, Boone, sec. 247, 262. ‘Titles by curtesy and in dower, arising by operation of 
law upon the death of the wife or husband, as the case may be, seem to fall properly 
under the head of title by descent. See Co. Litt. 18 b. and n. 106. Chancellor Kent 
then quotes an authority in support of this proposition in the following language: ‘‘ The 
learned author of the article Alienage, in the American Law Magazine for October, 1843, 
has referred to authorities in favor of the proposition, and particularly to the strong case 
of Pemberton v. Hicks, 1 Binny 1.’’ The ‘‘learned author’’ above referred to is the 
Hon. George W. Biddle, of the Philadelphia bar. See IV. Kent Com. 374. At common 
law an estate takén by descent subjects the heir to pay, to the extent of the value of the 
land, all the debts of the ancestor due by any contract of record (é g.a judgment or 
recognizance) or any contract of specialty; that is under seal, which expressly binds the 
heirs. Alexander v. Boyd, 85 Va. 690, 699 (1889). Piper v. Douglass, 3 Gatt. 354. 
2 Min. Insts. 451-2. The fact that the grantee was a married woman at the time the 
agreement was made did not prevent title from vesting in her by the conveyance, though 
encumbered with a condition. Bortz v. Bortz, 48 Pa. 382, 387 (1864). Patterson v. 
Robinson, 1 Casey, 81. Ramborger v. Ingraham, 2 Wright, 146. Black v. Galway, 12 
Harris, 18. 

(2) It is a rule, that where the heir takes any thing which might have vested in the 
ancestor, the heir shall be in by descent, (1 Co. 98, a., Moore, 140. H. Chit. Desc. 51;) but 
where a person takes an estate which never vested or attached, or might have vested or 
attached, in the ancestor, he shall take by purchase: as if a son buys an estate and takes 
a conveyance to him and his heirs; or if a remainder be limited by a stranger to the 
right heirs of A., who has no estate in the premises, (for the remainder might otherwise 
have been attracted to the particular estate of A. under the rule in Shelley’s case, 1 Co. 
104, ) this will be an estate by purchase. Id. 4. The instances of persons taking by 
descent may be classed under the following heads:—1. Where an estate devolves in a 
regular course of descent from father to son, or from any other ancestor to his heir at 
law. 2. Where the ancestor by any gift or conveyance takes an estate of freehold, and 
in the same conveyance an estate is limited, either mediately or immediately, to his heirs 
in fee or in tail, (the estates becoming both united in the ancestor under the rule in 
Shelley’s case). I Coke, 93. 1 Preston, 263. 3. Where an ancestor devises his estate to 
hi¢ heir at law, (the heir then taking by his preferable title, viz., by descent). Saund. 8, 
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Descent, or hereditary succession, is the title whereby a man on the death 
of his ancestor acquires his estate by right of representation, as his heir at 
law.(3) An heir therefore is he upon whom the law casts the estate imme- 
diately on the death of the ancestor: and an estate, so descending to the 
heir, is in law called the inheritance. (4) ; 

The doctrine of descents, or law of inheritances in fee-simple, is a point of 
the highest importance; and is indeed the principal object of the laws of real 
property in England. All the rules relating to purchases, whereby the legal 
course of descents is broken and altered, perpetually refer to this settled law 
of inheritance, as a dafum or first principle universally known, and upon 
which their subsequent limitations are to work. Thus a gift in tail, or toa 
man and the heirs of his body, is a limitation that cannot be perfectly under- - 
stood without a previous knowledge of the law of descents in fee-simple. 
One may well perceive that this is an estate confined in its descent to such 
heirs only of the donee as have sprung or shall spring from his body; but who 
those heirs are, whether all his children both male and female, or the male only, 
and (among the males) whether the eldest, youngest, or other son alone, or 
all the sons together, shall be his heirs; this is a point that we must result 

back to the standing law of descents in fee-simple to be informed of. 
*202 | *In order therefore to treat a matter of this universal consequence 
the more clearly, I shall endeavor to lay aside such matters as will 
only tend to breed embarrassment and confusion in our inquiries, and shall 
confine myself entirely to this one object. I shall therefore decline con- 
sidering at present who are, and who are not, capable of being heirs; 


note 4. 4. Where an ancestor, by deed, or his will, limits a particular estate to a stranger, 
and either limits over the remainder (or, more properly speaking, the reversion) to his 
tight heirs, or leaves the same undisposed of. See H. Chit. Desc. 5-10. See further as 
to when an heir takes by descent or purchase, fost, 241, and the notes. 

Mr. Hargrave (in his second note to Co. Litt. 18, b.) observes that, instead of dis- 
tributing all the several titles to land under the heads of purchase or descent, it would 
be more accurate to say that the title to land is either by purchase, to which the act or 
agreement of the party is essential, or by mere act of law, and under the latter to con- 
sider, first descent, and then escheat, and such other titles not being by descent as yet, 
like titles by descent, accrue by mere act of law. 

So we learn from lord Coke (1 Inst. 2, b.) that if an alien purchases lands he cannot 
hold them; the king is entitled to them: though in such case the king plainly takes 
neither by purchase (according to Mr. Hargrave’s explanation) nor by descent. Again, 
(1 Inst. 3, b.) lord Coke says, “‘ A purchase is when one cometh to lands by conveyance 
or title; and disseisins, abatements, intrusions, usurpations, and such like éstates gained 
by wrong, are not purchases;”’ and it is equally clear they are not acquisitions by descent. 
And (in 1 Inst. 18, b.) lord Coke gives other instances of titles which, in strictness, if we 
admit Mr. Hargrave’s explanation, can be referred neither to purchase nor descent, as 
escheats and tenancy by the curtesy or in dower. 

The division made by Blackstone seems the clearest when we are considering the law 
of descents alome.—CHITTY. 

-(3) Yet, though the landsare cast on the heir by the law itself, the heir has not plenum 
dominium, or full and complete ownership, till he has made an actual corporal entry into 
the lands; for if he dies before entry made, his heir shall not be entitled to take the pos- 
session, but the heir of the person who was last actually seised. It is not therefore only 
a mere right to enter, but the actual entry, that makes a man complete owner, so as to 
transmit the inheritance to his own heirs, zon jus sed seisina facit stipitem [Not the 
right, but seisin makes the stock, 7. ¢. the source of decent or inheritance]; what a suffi- 
cient entry and seisin, and what not; Com. Dig. Descent, C. 8, 9, 10; and see post, p. 312, 
209, 227, 228.—CHITTY. 

_2 Pingrey on Real Prop. sec. 1128; 6 Lawson’s Property Rights, Remedies, and Prac- 
tice, p. 3108. Jackson v. Sanders, 2 Leigh, 109, 114 (1830). Coke Litt, 237 54a 

(4) Donohue’s Estate, 36 Cal. 328, 332 (1868). Martindale’s lessees v. Troop, 3 Md. 
244, 251 (1793). Freeman v. Allen, 17 Ohio 527, 529 (1867). ‘‘ Of the ancestor,” Phillips 
v. Carpenter, 79 Iowa 600, 601 (1890). ‘Tiedeman on Real Prop. 619. Delsy v. Chap- 
may, 3 Oreg. 455, 463 (1869). McCarthy v. Marsh, 1 Selden (N. Y.) 263, 276 (1851). 
Taylor’s Admrs. v, Fickas, 64 Ind. 167, 171 (1878). 1 Barbour’s Rights of Pers, and 
EXOD aEa ails 
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Teserving that for the chapter of escheats. I shall also pass over the frequent 
division of descents into those by custom, statute, and common law: for 
descents by particular custom, as to all the sons in gavelkind, and to the 
youngest in borough English, have already been often(d) hinted at, and may 
also be incidentally touched upon again, but will not make a separate con- 
sideration by themselves, in a system so general as the present: and descents 
by statute, or fees-tail per formam dont,(5) in pursuance of the statute of West- 
minster the second, have also been already(c) copiously handled ; and it has 
been seen that the descent in tail is restrained and regulated according to the 
words of the original donation, and does not entirely pursue ¢he common-law 
rs of inheritance; which, and which only, it will now be our business to 
explain. 

And, as this depends not a little on the nature of kindred, and the several 
degrees of consanguinity, it will be previously necessary to state, as briefly 
as possible, the true notion of this kindred or alliance in blood.(d ) 

Consanguinity, or kindred, is defined by the writers on these subjects to 
be “‘vinculum personarum ab eodem stipite descendentium:’’ the connection 
or relation of persons descended from the same stock or common ancestor. 
This consanguinity is either lineal or collateral.(6) 

*Lineal consanguinity is that which subsists between persons, of 
whom one is descended in a direct line from the other, as between 
John Stiles (the Droposztus in the table of consanguinity) and his father, 
grandfather, great-grandfather, and so upwards in the direct ascending line; 
or between John Stiles and his son, grandson, great-grandson, and so down- 
wards in the direct descending line. Every generation, in this lineal direct 
consanguinity, constitutes a different degree, reckoning either upwards or 
downwards: the father of John Stiles is related to him in the first degree, 
and so likewise is his son; his grandsire and grandson in the second; his 
great-grandsire and great-grandson in the third. This is the only natural 
way of reckoning the degrees in the direct line, and therefore universally 
obtains, as well in the civil(e) and canon(/) as in the common law.(#) 

The doctrine of lineal consanguinity is sufficiently plain and obvious; but 
it is at the first view astonishing to consider the number of lineal ancestors 
which every man has, within no very great number of degrees; and so many 
different bloods(“) is a man said to contain in his veins as he hath lineal 
ancestors. Of these he hath two in the first ascending degree, his own 
parents; he hath four in the second, the parents of his father and the parents 
of his mother; he hath eight in the third, the parents of his two grandfathers 
and two grandmothers; and, by the same rule of progression, he hath an hun- 
dred and twenty-eight in the seventh; a thousand and twenty-four in the 
tenth: and at the twentieth degree, or the distance of twenty generations, 
every man hath above a million of ancestors, as common arithmetic will 
demonstrate.(z)(7) This lineal consanguinity, we may observe, falls 


[#203 


b) See book i. pp. 74, 75. Book fi. pp. 83, 85. 

{2 See page 112, etc. : 

(d) For a fuller explanation of the doctrine of 
consanguinity and the consequences resulting from 
a right apprehension of its nature, see An Essay _on 
Collateral Consanguinity. Law Tracts, Oxon. 1762, 
8v0,, or 1771, 4to. 


€) Ff. 38, 10, 10. 
(a, Deeretal. 1. tit. 14. 


5 [By the form of the gift]. 


(g) Co. Litt. 23. 

(h) Thid. 12. a3 

(2) This will seem surprising to those who are 
unacquainted with the increasing power of pro- 
gressive numbers, but is palpably evident from the 
following table of a geometrical progression, in 
which the first term is 2, and the denominator also 
2; or, to speak more intelligibly, it is evident, for 
that each of us has two ancestors in the first degree, 


(6) The terms kindred and consanguinity are used by Blackstone synonymously. Rec- 


tor v. Drury, 4 Chandler (Wis.) 24, 28 (1851). 
oa ) 3 Wash. on Real Prop. (5 ed.) 9, 10. The Law of Real 


manon Real Prop. (2 ed.) sec. 665. 
Property, Boone, sec. 265. 

(7) Williams on Pers. Prop. (4 ed.) 362. 
315. 3 Wash. on Real Prop. (5 ed.) p. Io. 


2 Pingrey on Real Prop. sec. 1136. Tiede- 


Goodeve’s Modern Law of Real Prop. (1 ed.) 
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strictly within the definition of vinculum *personarum ab eodene 
stipite descendentium,;(8) since lineal relations are such as descend 
one from the other, and both of course from the same common ancestor. 

Collateral kindred answers to the same description: collateral relations. 
agreeing with the lineal in this, that they descend from the same stock or 
ancestor; but differing in this, that they do not descend one from the other. 
Collateral kinsmen are such then as lineally spring from one and the same 
ancestor, who is the s#7ps, or root; the s#/pes, trunk, or common stock, from 

whence these relations are branched out.(9) As if John Stiles hath 

*205] two sons, who have *each a numerous issue; both these issues are: 

— lineally descended from John Stiles as their common ancestor; and. 

they are collateral kinsmen to each other, because they are all descended 

from this common ancestor, and all havea portion of his blood in their veins, 
which denominates them consanguineos.(10) 

We must be careful to remember, that the very being of collateral consan-. 
guinity consists in this descent from one and the same common ancestor. 
Thus 7?#us and his brother are related; why? because both are derived from. 
one father: 7Z7t#éus and his first cousin are related; why? because both 
descend from the same grandfather; and his second cousin’s.claim to consan- 
guinity is this, that they are both derived from one and the same great- 
grandfather. In short, as many ancestors as a man has, so many common 
stocks he has, from which collateral kinsmen may be derived. And as we 
are taught by holy writ, that there is one couple of ancestors belonging to us 
all, from whom the whole race of mankind is descended, the obvious and 
undeniable consequence is, that all men are in some degree related to each 
other. For indeed, if we only suppose each couple of our ancestors to have 
left, one with another, two children; and each of those children on an 
average to have left two more, (and, without such a supposition, the human. 
species must be daily diminishing;) we shall find that all of us have now 
subsisting near two hundred and seventy millions of kindred in the fifteenth. 
degree, at the same distance from the several common ancestors as ourselves: 
are; besides those that are one or two descents nearer to or farther from the: 
common stock, who may amount to as many more.(£) And if this calcula-. 
tion should appear incompatible with the number of inhabitants on the earth, 
it is because, by intermarriages among the several descendants from the same. 


*204 | 


the number of whom is doubled at every remove, 
because each of our ancestors has also two imme- 
diate ancestors of his own. 


taped Degrees. Number of Ancestors. 


a. 6 oi Seca! b ciioacpoees to Ga. 
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SMe ware er th atn ne vale We coltcuheneore meme 8 
CL. 3 of (OMG OF GMO, CAORON CMM TE errr | smnths 16 
Directo nar ons ise ccna ete eae 382 
Gis. 5) 610. 8) OF Oka CRUG ODAC EORGIAEOED Gar 64 
Us 0. 3°08 Bit AAORONO SL Gatos Ee Oa eS 128 
Some tne Me Miayeolvieriie'' el elie hist (e: Yat- sulietlee 256 
hay Gedow Ss Ges GLO CURED nemreo erate 512 
Os ond -Gh.6 1S" ONES Sones. eee 1024 
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BEG Sap dln dat © AG JO KOMDO NCIC We 32768 
NGS DFO Pho) GeO 1.0) Om OepeD + . 65536 
AY he Nanas Coane ouekch bE eya koro, | aa. Se 131072 
LSeRepte ms neha emremteeret me amt femelle ie 262144 
LOU PrRieiys lous sik Totem tech shor ss 624288 
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A shorter method of finding the number of ances- 
tors at any even degree is by squaring the number 


of ancestors at half that number of degrees. Thus, 

16 (the number of ancestors at four degrees) is the: 
square of 4,—the number of ancestors at two ; 256 is. 
the square of 16; 65536, of 256; and the number of 

ancestors at forty cearces would be the square of 

1048576, or upwards of a million millions. 

This calculation is right in numbers, but is: 
founded on a false SN opacity as is evident from 
the results, one of which is to give a man a greater: 
number of ancestors all living at one time than. the- 
whole population of the earth; another would be, 
that each man now living, instead of being de-- 
scended from Noah and his wife alone, might claim: 
to have had at that time an almost indefinite num-- 
ber of relatives. Intermarriages among relatives: 
are one check on this incredible increase of rela- 
tives. This is noticed afterwards by Blackstone, as: 
to collateral relatives. 

(k) This will swell more considerably than the 
former calculation ; for here, though the first term 
is but 1, the denominator is 4; that is, there is one 
kinsman (a brother) in the first degree, who makes, 
together with the propositus, the two descendants 
from the first couple of ancestors; and in eyery 
other degree the number of kindred must be the 
quadruple of those in the degree which immediately 


(8) [The connection or relation of persons descended from the same stock or common. 
ancestor.] 3 Wash. on Real Prop. (5 ed.) p. Io. 
(9) The Law of Real Property, Boone, sec. 265. 


(10) [Relations. ] 
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ancestor, a hundred or a thousand modes of consanguinity may be consoli- 
dated in one person, or he may be related to us a hundred or a thousand 


different ways. 


*The method of computing these degrees in the canon law,(Z) [206 
which our law has adopted, (vz) is as follows: we begin at the common 
ancestor and reckon downwards: and in whatsoever degree the two persons 
or the most remote of them, is distant from the common ancestor, that is the 
degree in which they are related to each other.(11)(12) Thus, 7i#iws 


and his brother are related in the first *degree; for from the father 


[*207 


to each of them is counted only one; Zi#ivs and his nephew are 
related in the second degree; for the nephew is two degrees removed from 


the common ancestor; viz., his own grandfather, the father of 7zt#us. 


Or, 


(to give a more illustrious instance from our English annals,) king Henry 


precedes it. For, since each couple of ancestors has 
two descendants, who increase in a duplicate ratio, 
it will follow that the ratio in which all the de- 
scendants increase downwards must be double to 
that in which the ancestors increase upwards; but 
we have seen that the ancestors increase upwards 
in aduplicate ratio ; therefore the descendants must 
increase downwards in a double duplicate ; that is, 
in a quadruple ratio. (12) 


We 6 Geo do op 0 B89 a aoc 10738741824 
WLS oa Gea Oo CN Oh OMY OO: Op 4294967296 
Us Ss ao naoados + + » » - 17179869184 
i Ga. SG 8860 @ DGD, Oo Gad & 68719476736 
Hie, 32.500 Ho Woo soho DbeO o,f 274877906944 


This calculation may also be formed by a more 
compendious process,—viz., by squaring the couples, 
or half the number of ancestors, at any given degree; 
which will furnish us with the number of kindred 


Collateral Degrees. Number of Kindred. we have in the same degree at equal distance with 
Ts colic Metals cic ar Seek ono, S il ourselves from the common stock, besides those at 
Yo ty @ OMNES (Ce IONE y CMD RCINOR CINE RECS Tae eG 4 unequal distances. Thus, in the tenth lineal degree 
Gioval oicaua we Amid AGE) eqhaeedneD cures O: the number of ancestors is 1024; its half, or the 
fy Su0, GO FOUU: Oak EG. Ca eee HET: 64 couples, amount to 512; the number of kindred in 
G3 oo So 4s Geo Seon it Gmoecneyae eee 256 the tenth collateral degree amounts therefore to 
Cea tsetse) tee sees Se ce 1024 262144, or the square of 512. Andif we will be at 
Th oo Oebinds Ge RoNCRC ONO ee DD ees 4096 the trouble to recollect the state of the several 
5c. Gus O15 0 uk Deon owonomc eas c 16384 families within our own knowledge, and observe 
C) 5 6.5. ceed EURO San oeCnichnG acne 65536 how far they agree with this account,—that is, 

HN OMMtcweurots den cledoss fy outs, orn 6 262144 whether on an average every man has not one 
RE rouC atte) cys? eke Se se) ave 8s, eae 1048576 brother or sister, four first cousins, sixteen second 
no. 3. 6 3b: OES Ome O Cech eC G 4194304 cousins, and: so on,—we shall find that the present 
Bs @ «che AG Ghoncp carpe tae 16777216 calculation is very far from being overcharged. 

aera Meier cn cs ss. eons. lenis 67108864 {) Decretal. 4, 14, 3 and 9. 
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(11) 3 Wash. on Real Prop. (5 ed.) p. 10. Goodeve’s Modern Law of Real Prop. (1 
ed.) 315. The People v. Irvin, 21 Wend. (N. Y.) 128, 130 (1839) and cases there cited. 2 
Pingrey on Real Property, sec. 1135, 1136. The Law of Real Property, Boone, sec, 
265. By the rule of the civil law which has been generally adopted in the United States, 
the degrees of consanguinity are computed ‘“‘by adding together the number of degrees 
there are between each of the two persons whose relationship is to be ascertained and 
the common ancestor.’? 2 Wash. Real Prop. 406. The civil lawrule of computation of 
degrees of kindred is the law in all the States of the Union, except North Carolina. 
Clayton v. Drake, 17 Ohio st. 367. And according to this rule brothers are related in the 
second, uncle and nephew in the third, and cousins in the fourth degree of kindred. The 
Law of Real Property, Boone, sec. 265. } 

(12) The learned judge’s reasoning isjust and correct; and that the collateral relations 
are quadrupled in each generation may be thus demonstrated. As we are supposed, upon 
an average, to have one brother or sister, the two children by the father’s brother or sister 
will make two cousins, and the mother’s brother or sister will produce two more,—in all, 
four. For the same reason, my father and mother must each have had four cousins, 
and their children are my second cousins: so I have eight second cousins by my 
father, and eight by my mother,—together, sixteen. And thus, again, I shall have 
thirty-two third cousins on my father’s side, and thirty-two on my mother’s, —in all, sixty- 
four. Hence it follows that each preceding number in the series must be multiplied by 
twice two, or four. ft 

This immense increase of the numbers depends upon the supposition that no one 
marries a relation; but to avoid sucha connection it will very soon be* necessary to 
leave the kingdom. How these two tables of consanguinity may be reduced by the 
intermarriage of relations will appear from the following simple case. If two men and 
two women were put upon an uninhabited island, and became two married couple, if 
they had only two children each, a male and female, who respectively intermarried and 
in like manner produced two children, who are thus continued ad infinitum, it is clear 
that there would never be more than four persons in each generation; and if the pa- 
rents lived to see their great-grandchildren, the whole number would never be more than 
sixteen; and thus the families might be perpetuated without any incestuous connection. 
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the Seventh, who slew Richard the Third in the battle of Bosworth, was 
related to that prince in the fifth degree. Let the pvoposttus therefore in 
the table of consanguinity represent king Richard the third, and the class 
marked (e) king Henry the Seventh. Now, their common stock or ancestor 
was king Edward the Third, the adavus(13) in the same table: from him to 
Edmond duke of York, the (14)fvoavus, is one degree; to Richard earl of 
Cambridge, the (15)avus, two; to Richard duke of York, the pater,(16) 
three; to king Richard the Third, the pvofositus, four; and from king 
Edward the Third to John of Gant (a) is one degree; to John earl of Somer- 
set, (b) two; to John duke of Somerset, (c) three; to Margaret countess of 
Richmond, (») four; to king Henry the Seventh, (¢) five. Which last- 
mentioned prince, being the farthest removed from the common stock, gives 
the denomination to the degree of kindred in the canon and municipal law. 
Though, according to the computation of the civilians, (who count upwards, 
from either of the persons related, to the common stock, and then down- 
wards again to the other, reckoning a degree for each person both ascending 
and descending, )(17) these two princes were related in the ninth degree, for 
from Richard the Third to Richard duke of York is one degree; to Richard 
earl of Cambridge, two; to Edmond duke of York, three; to king Edward 
the Third, the common ancestor, four; to John of Gant, five; to John earl 
of Somerset, six; to John duke of Somerset, seven; to Margaret countess of 
Richmond, eight; to king Henry the Seventh, nine. (7) (18) 
*208 | *The nature and degrees of kindred being thus in some measure 
explained, I shall next proceed to lay down a series of rules or canons 
of inheritance, according to which, estates are transmitted from the ancestor 
to the heir; together with an explanatory comment, remarking their original 
and progress, the reasons upon which they are founded, and in some cases 
their agreement with the laws of other nations. 

I. The first rule is, that inheritances shall lineally descend to the issue of 
the person who last died actually seised zz zxfinitum,; but shall never lineally 
ascend. (19) 

(n) See the table of consanguinity annexed, where- civilians and the seventh of the canonists inclusive 


in al the degrees of collateral kindred to the pro- —the former being distinguished by the numeral 
positus are computed so far as the tenth of the letters, the latter by the common ciphers. 


13) [Great great grandfather. ] 

14) [Great grandfather. ] 

15) [Grandfather. ] 

16) [ Father. ] 

17) Smith v. Gaines, 35 N. J. Eq. 65, 66 (1882). 1 Wms. on Exors. (6 Am. ed.) gar. 
Bingham on Descent, 299, 4 Kent Com. 412. 

(18) The difference of the computation by the civil and canon laws may be expressed 
shortly thus; the civilians take the sum of the degrees in both lines to the common 
ancestor; the canonists take only the number of degrees in the longest line. Hence, 
when the canon law prohibits all marriages between persons related to each other within 
the seventh degree, this would restrain all marriages within the fourteenth degree of the 
civil law. In the Ist book, 425, n., it is observed that all marriages are prohibited 
between persons who are related to each other within the third degree, according to the 
computation of the civil law. This affords a solution to the vulgar parodox, that first 
cousins may marry and second cousins cannot. For first cousins and all cousins may 
marry by the civil law; and neither first nor second cousins can marry by the canon law. 
But all the prohibitions of the canon law might have been dispensed with. It is said 
that the canon-law computation has been adopted by the law of England; yet I do not 
know a single instance in which we have occasion to refer to it. But the civil-law 
ey ere Ee Chee eee a ascertaining who are entitled to the administra- 

ion, and to the distributive shares, of intestate personal . 
a ae ; perso property. See fost, 504, 515. 

(19) Lomax Digest, vol 1, 586. Tiedeman on Real Property (2 ed.), 626. The Law 
of Real Property, Boone, sec. 272. The English law is now so changed that the heir 
must be of the last person entitled to the estate as the purchaser, so that if one has an 
estate as heir from one who purchased it, and dies, his heir does not inherit the estate 
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To explain the more clearly both this and the subsequent rules, it must 
first be observed, that by law no inheritance can vest nor can any person be 
the actual complete heir of another, till the ancestor is previously dead 
Nemo est heres vivenits.(20) Before that time the person who is next in the 
line of succession is called an heir apparent, or heir presumptive.(21) Heirs 
apparent are such whose right of inheritance is indefeasible provided the 
outlive the ancestor; as the eldest son or his issue, who must by the coure 
of the common law be heir to the father whenever he happens to die. Heirs 
Presumptive are such who, if the ancestor should die immediately, would in 
the present circumstances of things be his heirs; but whose right of inherit- 
ance may be defeated by the contingency of some nearer heir being born; (22) 
asa brother, or nephew, whose presumptive succession may be destroyed by 
the birth of a child; or a daughter, whose present hopes may be hereafter 
‘cut off by the birth of ason. Nay, even if the estate has descended, by the 
death of the owner, to such brother, or nephew, or daughter, in the former 
cases, the estate shall be devested and taken away by the birth of a posthu- 
mous child; and, in the latter, it shall also be totally devested by the birth 
-of a posthumous son. (0) (23) 


(0) Bro. tit. Descent. 58. 


‘unless he is also heir to the purchaser from whom his immediate ancestor purchased it. 
3 Wash. on Real Prop. (5 ed.) p. 11. Williams on Real Prop. (6 ed.) p. 100. The 
change above set out was made by statute 3 and 4 Will. IV. ch. 106. Challis’ Law of 
Real Property (2 ed.), 210. In the United States the lineal heirs in the ascending line 
will take in preference to the collateral kindred. And in case no lineal heirs exist in 
veither line, then the estate goes to the collateral kindred in the nearest relationship to 
“the intestate. In New Jersey, the rule of the common law that inheritances shall not 
lineally ascend, although modified so as to let in the father and to some extent the 
mother, has not been abolished. But this rule is abolished in all the other States. 
2 Pingrey on Real Prop. sec. 1135. 

(20) [No one is heir to the living.] Tiedeman on Real Prop. (2 ed.) p. 622. 

In a devise, however, if lands be left to the heir of M., it may be good as designatio 
persone [Designation of persons], and he may take in the lifetime of M. Goodright d. 
Brooking v, White, 2 Bla. toro. There is also an exception to this rule in the case of the 
duchy of Cornwall, which vests in the king’s first-born son by hereditary right in the life- 
time of his father. 3 Bac. Abr. 449. 8Rep.1. Seld. tit. Hon.ii.5. Thetitle of duke of 
‘Cornwall and the inheritance of the duchy were first created and vested in Edward the 
Black Prince, (who was the first duke in England after the duke of Normandy,) by a 
grant in the eleventh year of the reign of Edward III. (a. D. 1337). This grant has been 
held to be an act of the legislature, or a charter confirmed by parliament, and is conse- 
quently good, though it alter the established course of descent, which the king’s grant 
‘could not do. The Prince’s case, 8Rep.1. It follows that the king’s eldest son, being 
heir-apparent, is always by inheritance duke of Cornwall, without a new creation. Id. 
ib. On the death of the eldest son, the second or eldest surviving son takes the inher- 
itance,—a peculiar descent, founded on the legislative grant. I Ves. 294. Collin’s Bar. 
148. 1 Bla. Com. 224, n. 10, by Mr. Christian. But itseems that as the duke of Cornwall 
niust be not only the eldest son, but the heir-apparent, the second surviving son would not 
-sueceed to the dukedom if his eldest brother left issue, who would be heir-apparent; but it 
would in that case revert tothe crown. Id.n.10. Itappears that the disabilities of minor- 
ity do not hold against a duke of Cornwall with respect to the duchy rights and posses- 
-sions. - Id. Chitty, -Jr. Prerog. 404 and 376, and n. (h) Bro. Abr. Prerog. p. 132. The 
general rule is, that till a prince is born the king is seised of all the possessions, (Com. 
Dig. Roy, 9;) but when born, the prince is immediately seised in fee; and leases, etc. 
-made by the king may be determined by the prince, and he may have a scive facias for that 
purpose. See Chitty, Jr.’s Prerog. of the Crown, p. 404. H. Chit. Desc. 15, n.—CHITTY. 

(21) 2 Pingrey on Real Prop. sec. 1129. Goodeve’s Modern Law of Real Prop. (3 ed.) 
134. The Law of Real Prop. Boone, sec. 272. 

(22) Jones v. Fleming, 37 Hun. (N. Y.) 227, 230 (1885). ; 

(23) But, besides the case of a posthumous child, iflands are given to a son who dies, leay- 
ing asister his heir, if the parents have at any distance of time afterwards another son, this 
son shall devest the descent upon the sister and take the estate as heir to his brother. 
Co. Litt. 11. Doct. and Stud.1 Dial.c. 7. So the same estate may be frequently devested 
by the subsequent birth of a nearer presumptive heir. As if an estate 1s given to an only 

«child, who dies, it may descend to an aunt, who may be stripped of it by an after-born 
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*209 | *We must also remember, that no person can be properly such an 

ancestor, as that an inheritance of lands or tenements can be derived 
from him, unless he hath had actual seisin of such lands, either by his own 
entry, or by the possession of his own or his ancestor’s lessee for years, or 
by receiving rent from a lessee of a freehold:(f)(24) or unless he hath had 


(p) Co. Litt, 15. 


uncle, on whom a subsequent sister of the deceased may enter, and who will again be 
deprived of the estate by the birth of a brother. But every one has a right to retain the 
rents and profits which accrued whilst he was thus legally possessed of the inheritance. 
Harg. Co. Litt. 11. 3 Wils. 526.—CHRISTIAN. : 

This is the case of a descent, (see H. Chit. Desc. 294;) but where a posthumous child 
takes by purchase, he is entitled not only to the estate itself, but to the intermediate profits 
of the estate also. Id. 296, 297, 298.—CHITTY. ' 

(24) Garland v. Harrison, 8 Leigh (Va.) 368, 394 (1837). Thompson and wife v. San- 
ford, 13 Ga. 238, 240 (1853). The Law of Real Property, Boone, sec. 20; and 271. 

It seems doubtful whether receiving rent reserved on a freehold lease is equivalent to 
corporal seisin of the lands. Upon comparing the passage in lord Coke cited as an 
authority with Co. Litt. 32, a. and 3 Rep. 42, a., it would seem that his opinion was in 
the negative. The same point was ruled in cases cited from Hale’s MSS. and Mr. J. 
Glyn’s MS. Rep. by Mr. Hargrave, Co. Litt..15, a., n. 83; and in Doe vw. Keen, 7 T. R. 
390, lord Kenyon certainly understands him so to have thought, and adopts it as a rule 
that, to give such seisin, rent must have been received after the expiration of the freehold 
lease. In Doe v. Wichelo, 8 T. R. 213, I understand him to lay down the same rule, 
though there is some little ambiguity of expression.—COLERIDGE. 

The nature of the seisin which a person acquires, and which will render such per- 
son an ancestor, to whom the next claimant must make himself heir, depends materially 
on the question whether the estate was obtained by purchase or by descent. 

Where any person acquires hereditaments by purchase, and such hereditaments are of 
a corporeal nature, he generally at the same time also acquires or receives the corporal 
seisin or possession. Watk. Desc. 3. Where the deed of purchase or instrument by 
which such hereditaments are conveyed to the ancestor is founded upon feudal princi- 
ples, it is always attended with actual livery of seisin, which is exactly similar to the in- 
vestiture of the feudal law, and without which such instrument was in no instance 
sufficient to transfer an estate of freehold. Co. Litt. 48, a. ost p. 314. Where the instrument 
derives its essence from the statutes of uses, (27 Hen. VIII. c. Io,) the cestwi que use. [He 
who benefits by the use] is clothed with the actual possession of the lands by the operation 
of the act. And in case of a devise by will of lands to a man in fee, who dies after the devi- 
sor, the freehold or interest in law is in the devisee before entry; and, on his death, his heir 
may and will take by descent. Co. Litt.111a. 1 Show. 71. Asto incorporeal heredita- 
ments, and as to reversions and remainders, of which, when expectant on an estate of free- 
hold, there can be no corporal seisin, the property, whether vested in possession, or only in 
interest, or merely contingent, is fixed or settled in the purchaser at the time of the pur- 
chase, so asto render them transmissible to his heirs. Watk. Desc. 9, 10. Whether, however, 
the hereditaments be ofa corporeal orincorporeal nature, or in possession or expectancy, 
the purchaser, on the purchase being completed and the property in them being trans- 
ferred, becomes immediately the root or stock of descent, and the hereditaments become 
descendible to hisheirs. Watk. D. 4. In the instance therefore of a purchase, the ques- 
tion is whether such property was legally vested or fixed in the purchaser, so as that, had 
he lived, he might have had the actual possession or enjoyment of it; and he may in 
many instances transmit it to his heirs, thongh he never had an actual seisin of it him- 
self, and even where he never had any kind of seisin whatever; for it is a rule that where 
the heir takes any thing which szght¢ have vested in the ancestor, the heir shall be in by 
descent. I Co. 98, a. Moore, 140. Thus, in the case of a fine levied, or recovery suf- 
fered, though the party die before execution, yet the execution afterwards shall have re- 
lation to the act of the ancestor, and the heir be in by descent. Shelley’s case, 1 Co. 93 
b., 106, b. Co, Litt. 361, b. 7Co. 38, a. Burr, 2786. The«execution of the writ con- 
sists in the delivery of seisin by the sheriff to the demandant; but it is now only returned, 
and never 7 fact executed. 5 T. R. 179, 180. Andin the instance of an exchange, if 
both parties to the exchange die before either enters, the exchange is altogether void: 
but if either of the parties enters, and the other dies before entry, his heir may enter, and 
will be in by descent. I Co. 98, a. = 

But where a person takes an estate by descent, he thereby acquires only a seisin in law 
of the estate descending, unless the estate were, on the death of the ancestor, held b 
any person under a lease for years, (though otherwise if leased for an estate of free- 
hold,) for then the heir has not merely a seisin in law, but, by the possession of such 
lessee for years, acquires a seisin or possession in deed. Co. Litt. 15, a. 3 Atk. 469. 
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what is equivalent to corporal seisin in hereditaments that are incorporeal; 
such as the receipt of rent, a presentation to the church in case of an advow- 
son,(g) and the like. But he shall not be accounted an ancestor, who hath 
had only a bare right or title to enter or be otherwise seised. And therefore 
all the cases which will be mentioned in the present chapter are upon the 
supposition that the deceased (whose inheritance is now claimed) was the dast 
person actually seised thereof. For the law requires this notoriety of Aosses- 
ston, aS evidence that the ancestor had that property in himself, which is 
now to be transmitted to his heirs. Which notoriety had succeeded in 
the place of the ancient feodal investiture, whereby, while feuds were pre- 
carious, the vassal on the descent of lands was formerly admitted in the 
lord’s court, (as is still the practice in Scotland,) and there received his 
seisin, in the nature of a renewal of his ancestor’s grant, in the presence of 
the feodal peers; till at length, when the right of succession became inde- 
feasible, an entry on any part of the lands within the county, (which if dis- 
puted was afterwards to be tried by those peers, ) or other notorious possession, 
was admitted as equivalent to the formal grant of seisin, and made the tenant 
capable of transmitting his estate by descent. The seisin therefore of any 
person, thus understood, makes him the root or stock, from which all future 
inheritance by right of blood must be derived: which is very briefly ex- 
pressed in this maxim, sezszxa facit stipttem.(r)(25) 

*When therefore a person dies so seised, the inheritance first goes [*210 
to his issue: as if there be Geoffrey, John, and Matthew, grandfather, 
father, and son; and John purchases lands, and dies; his son Matthew shall 
succeed him as heir, and not the grandfather Geoffrey; to whom the land 
shall zever ascend, but shall rather escheat to the lord. (s) (26) 

This rule, so far as it is affirmative and relates to lineal descents, is almost 


q) Co. Litt.. 11. 8) Litt. 28. 
{a Filet. 7. 6, c. 2, 3 2. ie é 


Moore, 126, Case 272. Watk. 65, n. g. This seisin in law alone is not sufficient to make 
him an ancestor, but in order to make himself the stock or root of descent, the fountain 
from which the hereditary blood of future claimants must be derived, and so enable 
him to turn the descent and render the hereditary possessions descendible to his own 
heirs, it is requisite that such heir who thus succeeds to the estate by descent should 
gain an actual seisin or possession, or what is equivalent thereto, according to the 
nature and quality of the estate descending. Watk. D. 36, 37, 57. Ratcliffe’s case, 
ZEcG, 37. 

This actual seisin may be acquired by entry into the lands descended, if of an estate 
in possession,—which is the usual and direct mode of acquiring it,—which may be made 
by the heir himself, or by his guardian, (if heis under age,) or by his attorney, or even 
a stranger entering on his behalf. So also the heir may acquire an actual seisin by 
granting a lease for years or at will, and the entry of such his lessee under the lease, and 
the seisin in law cast upon him by the law, will be sufficient to enable him to grant such 
lease. Plowd. 87, 137, 142. 6 Com. Dig. ‘‘Seisin’’ (A. 2). Bac. Abr. “‘ Lease,’ I. 5. 2 
Stra. 1086.—CHITTY. 

(25) [Seisin makes the stock.] 2 Pingrey on Real Prop. sec. 992, 1132. Goodeve’s 
Modern Law of Real Prop. (3 ed.) 135. Williams on Real Prop. (6 ed.) p. 101. Leake’s 
Digest, vol. 1, p. 60. 2 Greenleaf’s Cruise on Real Prop. 149. ; : 

(26) That is, the father shall not take the estate as heir to his son in that capacity; yet, 
as a father or mother may be cousin to his or her child, he or she may inherit to him as 
such, notwithstanding the relation of parent. Eastwood v. Winke, 2 P. Wms. 613. So 
if a son purchase lands and dies without issue, his uncle shall have the land as heir, and 
not the father, though the father is nearer of blood, (Litt. 3 3;) but if in this case the 
uncle acquires actual seisin and dies without issue while the father is alive, the latter may 
then by this circuity have the land as heir to the uncle, though not as heir to the son, for 
that he cometh to the land by collateral descent, and not by lineal ascent. Craig de Jur. 
Feud. 234. Wright’s Ten. 182, n. (Z.) So under a limitation to ‘‘the next of blood of 
A.,” the father would on the death of the son without issue take in exclusion both of the 
brothers and uncle of A. who would have first succeeded under the usual course of descent 
as heirs of A.; fora father is nearer in proximity of blood than a brother or an uncle, 
(Litt. 23. Co. Litt. 10, b. 11, a. 3 Rep. 4o, b, 1 Ventr. 414. Hale, C. ly. 323;) and this 
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universally adopted by all nations; and it seems founded on a principle of 
natural reason, that (whenever a right of property transmissible to repre- 
sentatives is admitted) the possessions of the parents should go, upon their 
decease, in the first place to their children, as those to whom they have given 
being, and for whom they are therefore bound to provide. But the negative 
branch, or total exclusion of parents and all lineal ancestors from succeeding 
to the inheritance of their offspring, is peculiar to our own laws, and such 
as have been deduced from the same original. For, by the Jewish law, on 
failure of issue, the father succeeded to the son in exclusion of brethren, 
unless one of them married the widow and raised up seed to his brother. (Z) 
And by the laws of Rome, in the first place, the children or lineal descend- 
ants, were preferred; and on failure of these, the father and mother or lineal 
ascendants succeeded together with the brethren and sisters;(w) though by 
the law of the twelve tables the mother was originally, on account of her sex, 
excluded.(v) Hence this rule of our laws has been censured and declaimed 
against as absurd, and derogating from the maxims of equity and natural 
justice.(w) Vet that there is nothing unjust or absurd in it, but that on 
the contrary it is founded upon very good legal reason, may appear from 
considering as well the nature of the rule itself, as the occasion of introducing 
it into our laws. 
*211| *We are to reflect, in the first place, that all rules of succession to 
estates are creatures of the civil polity, and jurds posttivt merely.(27) 
The right of property, which is gained by occupancy, extends naturally no 
further than the life of the present possessor: after which the land by the law 
of nature would again become common, and liable to be seised by the next 
occupant; but society, to prevent the mischiefs that might ensue from a 
doctrine so productive of contention, has established conveyances, wills, and 
successions; whereby the property originally gained by possession is con- 
tinued and transmitted from one man to another, according to the rules 
which each state has respectively thought proper to prescribe. There is 
certainly therefore no injustice done to individuals, whatever be the path of 
descent marked out by the municipal law. 

If we next consider the time and occasion of-introducing this rule into 
our law, we shall find it to have been grounded upon very substantial rea- 
sons. I think there is no doubt to be made, but that it was introduced at 
the same time with, and in consequence of, the feodal tenures. For it was 
an express rule of the feodal law,(x) that successionis feudi talis est natura, 
quod ascendentes non succeedunt;(28) and therefore the same maxim obtains 
also in the French law to this day.(v)(29) Our Henry the First indeed, 
among other restorations of the old Saxon laws, restored the right of succes- 
sion in the ascending line:(z) but this soon fell again into disuse; for so 


(t) Seld. de success. Ebrxor. ec. 12. Govt. part 1, 2 90. 

io Pes tas Nov. 118, 127. x) Feud. 50. 

v) Inst. 3, 3, 1, y) Domat, p. 2, l. 2, t. 2. Montesq. L. 7. 8, 1, e. 33. 
(w) Craig. de jur. feud. 1. 2, t. 83,2115. Lockeon W LL. ee ¢c. 70. : 


is the reason why the father is preferred in the administration of the goods of the son 
before any other relation, except his wife and children.—Currry. 

(27) [Of positive law.] Nichol v. Dupree, 7 Yerger (Tenn.) 415, 426 (1835). McKin- 
ney v. Stewart, 5 Kan. 384, 392 (1870). Heath v. White, 5 Conn. 228, 232 (1824). 

; (CO) nae nature of feudal succession is such that those in the ascending line do not 
inherit. 

(29) This is now altered; and where a party dies leaving no lineal descendants, nor 
brothers or sisters or lineal descendants from them, the inheritance is equally divided 
between the two ascending lines. The nearest in degree in each takes one-half; and if 
there are more than one in the same degree the moiety of that line is divided per capita 
Renae? as individuals; share and share alike]. Code Sizih 16 Sy ti WAS 

OLERIDGE. 
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early as Glanvil’s time, who wrote under Henry the Second, we find it laid 
down as established law, (@) that heredilas nunquam ascendit,(30) which has 
remained an invariable maxim ever since. ‘These circumstances evidently 
show this rule to be of feodal original; and taken in that light, there 
are some arguments in its favor, besides those which are drawn *merely [*212 
from the reason of the thing. For if the feud of which the son died 
seised was really feudum antiquum,(31) or one descended to him from his 
ancestors, the father could not possibly succeed to it, because it must have 
passed him in the course of descent, before it could come to the son; unless 
it were feudum maternum, (32) or one descended from his mother, and then for 
other reasons (which will appear hereafter) the father could in no wise 
inherit it. And if it were feudum novum,(33) or one newly acquired by the 
son, then only the descendants from the body of the feudatory himself could 
succeed, by the known maxim of the early feodal constitutions;(6) which 
was founded as well upon the personal merit of the vassal, which might be 
transmitted to his children, but could not ascend to his progenitors, as also 
upon this consideration of military policy, that the decrepit grandsire of a 
vigorous vassal would be but indifferently qualified to succeed him in his 
feodal services. Nay, even if this feudum novum were held by the son ut 
Seudum antiquum,(34) or with all the qualities annexed to a feud descended 
from his ancestors, such feud must in all respects have descended as if it had 
been really an ancient feud; and therefore could not go to the father because 
if it had been an ancient feud the father must have been dead before it could 
have come to the son. ‘Thus whether the feud was strictly ovum, or 
strictly antiqguum, or whether it was xovum held ut antiquum, in none of 
these cases the father could possibly succeed. ‘These reasons, drawn from 
the history of* the rule itself, seem to be more satistactory than that quaint 
one of Bracton,(c) adopted by Sir Edward Coke,(d) which regulates the 
descent of lands according to the laws of gravitation.(35) 

II. A second general rule or canon is, that the male issue shall be admitted 
before the female. (36) 

*Thus sons shall be admitted before daughters; or, as our male [*213 
lawgivers have somewhat uncomplaisantly expressed it, the worthiest 
blood shall be preferred.(e) As if John Stiles hath two sons, Matthew and 
Gilbert, and two daughters, Margaret and Charlotte, and dies; first Mat- 
thew, and (in case of his death without issue) then Gilbert shall be admitted 
to the succession in preference to both the daughters. 

This preference of males to females is entirely agreeable to the law of suc- 
cession among the Jews, (/) and also among the states of Greece, or at least 


Oy Laie ee 1s falling downwards in a straight line, and never 
b) 1 Feud. 20. ; reascends.] LL. 3, ¢. 29. 
c) Descendit itaque jus, quast ponderosum quid d) 1 Inst. 11. 

cadens deorsum recta linea, et nunquam reascendit. e) Hal. H. C. L, 235. 

[Therefore the right descends like a heavy weight Jf) Numb. ec. xxvii. 


(30) [The inheritance never ascends. ] 

31) [An ancient fee. ] 

32) [A maternal fee. ] 

33) [A new fee.] 

34) [As ancient fee.] ; sees arene 

(35) However ingenious and satisfactory these reasons may appear, there is li con- 
sistency in the application of them; for if the father does not succeed to the estate because 
it must be presumed that it has passed him in the course of descent, the same Bags 
would prevent an elder brother from taking an estate by descent from the younger. ae 
if it does not pass to the father, lest the lord should have been attended by an age : 
decrepit feudatory, the sane principle would be still stronger to exclude the father’s eldes 
brother from the inheritance, who is Nea to succeed to his nephew.—CHRIS- 

. 2 Pollock and Maitland’s Hist. of Eng. Law, 297. 

36) Challis Law of Real Property (2 ed.) 215. The Law of Real Property, Boone, sec. - 
273. Williamston Real Prop. (6 ed.) p. 102. 3 Wash. on Real Prop. (5 ed.) p. 11. 
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among the Athenians;(¢°) but was totally unknown to the laws of Rome, (2)(37) 
(such of them I mean as are at present extant, ) wherein brethren and sisters 
were allowed to succeed to equal portions of the inheritance. I shall not 
here enter into the comparative merit of the Roman and the other constitu- 
tions in this particular, nor examine into the greater dignity of blood in the 
male or female sex: but shall only observe, that our present preference of 
males to females seems to have arisen entirely from the feodal law. For 
though our British ancestors, the Welsh, appear to have given a preference 
to males,(z) yet our Danish predecessors (who succeeded them) seem to: 
have made no distinction of sexes, but to have admitted all the children at 
once to the inheritance.(#) But the feodal law of the Saxons on the conti- 
nent (which was probably brought over hither, and first altered by the law 
of king Canute) gives an evident preference of the male to the female sex. 
‘* Pater aut mater defuncti, filio non filie hereditatem relinquent. can aes 
Oui defunctus non filios sed filias reliquerit, ad eas omnis hereditas per- 
tineat.’’(Z)(38) It is possible therefore that this preference might be a branch 
of that imperfect system of feuds which obtained here before the conquest; 

especially as it subsists among the customs of gavelkind, and as, in 
*214]| the *charter or laws of king Henry the First, it is not (like many 

Norman innovations) given up, but rather enforced.(#) The true 
reason of preferring the males must be deduced from feodal principles; for, 
by the genuine and original policy of that constitution, no female could ever 
succeed to a proper feud,(z) inasmuch as they were incapable of performing. 
those military services, for the sake of which that system was established.(39): 
But our law does not extend to a total exclusion of females, as the Salic law, 
and others, where feuds were most strictly retained: it only postpones them 
to males; for though daughters are excluded by sons, yet they succeed before 
any collateral relations; our law, like that of the Saxon feudists before men- 
tioned, thus steering a middle course between the absolute rejection of females 
and the putting them on a footing with males. 

III. A third rule or canon of descent is this: that where there are two or 
more males, in equal degree, the eldest only shall inherit; but the females all 
together. (40) 

As if a man hath two sons, Matthew and Gilbert, and two daughters, 
Margaret and Charlotte, and dies; Matthew his eldest son shall alone succeed: 
to his estate, in exclusion of Gilbert the second son and both the daughters; 
but, if both the sons die without issue before the father, the daughters Mar- 
garet and Charlotte shall both inherit the estate as coparceners. (0) 

This right of primogeniture in males seems anciently to have only obtained. 
among the Jews, in whose constitution the eldest son had a double portion 


(g) Petit. LL. Attic. l. 6, t. 6. 1) Tit. 7, 221, 4. 

(h) Inst. 3, 1, 6. m) C. 70. 

t Stat. Wall. 12 Edw. I. n) 1 Feud. 8. 

k) LL. Canut. ec. 68. (0) Litt. 25. Hale, H.C. L, 238, 


(37) Outlines of Roman Law, Morey, p. 330. 

(38) [‘‘ The father or mother at their death shall leave their inheritance to their son, not 
to their daughter. ... If aman at his death leave no sons, but only daughters, then the 
whole shall belong to them.’?] 

(39) Williams on Real Prop. (6 ed.) p. 107. 

(40) Challis Law of Real Property, 2ed. 215. ‘‘And even where according to local cus- 
tom, as was the case with lands held by tenure of gavelkind, the law of primogeniture 
did not prevail, the sons would inherit equally to the exclusion of the daughters and their 
descendants. But neither of these English rules has ever been in force in this country, 
and the universal rule is that the lineal descendants in the descending series inherit 
equally, no distinction being made between males and females.’’? Tiedeman on Real 
Prop. (2 ed.) 625. Washburn on Real Property, 5 ed. p. 11. The Law of Real Property, 
Boone, sec. 272, Williams on Real Prop. (6 ed.) p. 102. 2 Pingrey on Real Prop. sec. 

33- 
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of the inheritance;() in the same manner as with us, by the laws of king 
Henry the First,(¢) the eldest son had the capital fee or principal 

feud of his father’s possessions, and no other pre-eminence: and *as [215 
the eldest daughter had afterwards the principal mansion, when the 

estate descended in coparcenary.(7) ‘The Greeks, the Romans, the Britons, 
the Saxons, and even originally the feudists, divided the lands equally; some 
among all the children at large, some among the males only. ‘This ‘is cer- 
tainly the most obvious and natural way; and has the appearance, at least in 
the opinion of younger brothers, of the greatest impartiality and justice. 
But when the emperors began to create honorary feuds, or titles of nobility 
it was found necessary (in order to preserve their dignity) to make them 
impartible,(s) or (as they styled them) feuda individua,(41) and in conse- 
quence descendible to the eldest son alone. ‘This example was further enforced 
by the inconveniences that attended the splitting of estates; namely, the 
division of military services, the multitude of infant tenants incapable of per- 
forming any duty, the consequential weakening of the strength of the king- 
dom, and the inducing younger sons to take up with the business and idleness 
of a country life, instead of being serviceable to themselves and the public, 
by engaging in mercantile, in military, in civil, or in ecclesiastical employ- 
ments.(¢) These reasons occasioned an almost total change in the method 
of feodal inheritances abroad; so that the eldest male began universally to 
succeed to the whole of the lands in all military tenures: and in this condi- 
tion the feodal constitution was established in England by William the Con- 
queror. 

Yet we find that socage estates frequently descended to all the sons equally, 
so lately as when Glanvil(z) wrote, in the reign of Henry the Second; and 
it is mentioned in the Mirror(w) as a part of our ancient constitution, that 
knights’ fees should descend to the eldest son, and socage fees should be 
partible among the male children. However, in Henry the Third’s time we 
find by Bracton(*#) that socage lands, in imitation of lands in chivalry, had 
almost entirely fallen into the right of succession by primogeniture, 
as the law now stands: *except in Kent, where they gloried in the [*216 
preservation of their ancient gavelkind tenure, of which a principal 
branch was a joint inheritance of all the sons;(_y) and except in some par- 
ticular manors and townships, where their local customs continued the 
descent, sometimes to all, sometimes to the youngest son only, or in other 
more singular methods of succession. 

As to the females, they are still left as they were by the ancient law: for 
they were all equally incapable of performing any personal service; and 
therefore one main reason of preferring the eldest ceasing, such preference 
would have been injurious to the rest: and the other principal purpose, the 
prevention of the too minute subdivision of estates, was left to be considered 
and provided for by the lords, who had the disposal of these female heiresses 
in marriage. However, the succession by primogeniture, even among females, 
took place as to the inheritance of the crown;(z) wherein the necessity of a 
sole and determinate succession is as great in the one sex as the other. And 
the right of sole succession, though not of primogeniture, was also established 
with respect to female dignities and titles of honor. For if a man holds an 
earldom to him and the heirs of his body, and dies, leaving only daughters; 


Selden, de success. Ebr. c. 5. u) LD. 7, ¢. 3. 
C. 70. | w) C.1,23. 
r) Glanvil, l. 7, ¢. 3. : Ty, 3;'€1 30, ol. 
8) 2 Feud. 55. y) Somner, Gavelk. 7. 
t) Hale, H. C. L. 221. z) Co. Litt. 165. 
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(41) [Indivisible feuds. ] 
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the eldest shall not of course be countess, but the dignity is in stispense or 
abeyance till the king shall declare his pleasure; for he, being the fountain 
of honor, may confer it on which of them he pleases. (a) (42) In which dis- 
position is preserved a strong trace of the ancient law of feuds, before the 
descent by primogeniture even among the males was established; namely, 
that the lord might bestow them on which of the sons he thought proper,— 
“ progressum est ut ad filios deveniret in quem scilicet dominus hoc vellet benefi- 
cium confirmare.’’ (6) (43) : 
IV. A fourth rule, or canon of descents, is this; that the lineal 
*217] descendants, 22 znjfinifum, of any person deceased, *shall represent 
their ancestor; that is, shall stand in the same place as the person 
himself would have done, had he been living. (44) 

Thus the child, grandchild, or great-grandchild (either male or female) 
of the eldest son succeeds before the younger son, and so zz infinitum. (c) (45) 
And these representatives shall take neither more nor less, but just so much 
as their principals would have done. As if there be two sisters, Margaret 
and Charlotte; and Margaret dies, leaving six daughters; and then John 
Stiles, the father of the two sisters, dies without other issue; these six daugh- 
ters shall take among them exactly the same as their mother Margaret would 
have done, had she been living; that is, a moiety of the lands of John Stiles 
in coparcenary: so that, upon partition made, if the land be divided into. 
twelve parts, thereof Charlotte the surviving sister shall have six, and her 
six nieces, the daughters of Margaret, one apiece. 

This taking by representation is called succession zz stirpes, according to. 
the roots; since all the branches inherit the same share that their root, whom 
they represent, would have done.(46) And in this manner also was the 
Jewish succession directed;(@) but the Roman somewhat differed from it. 
In the descending line the right of representation continued 27 ¢njinztum, and. 
the inheritance still descended zx stirpes: as if one of three daughters died, 


a) Co. Litt. 165. _¢. » (¢) Hale, H. C. L. 236, 237. 
b) 1 Feud. 1. aad ) Selden, de success. Ebr. c. 1. 


(42) The king, in the case of coparceners of a title of honor, may direct which one of 
them and her issue shall bear it; and if the issue of that one become extinct, it will 
again be in abeyance if there are descendants of more than one sister remaining. But 
upon the failure of the issue of all except one, the descendant of that one, being the sole 
heir, will have a right to claim and to assume the dignity. There are instances of a title, 
on account of a descent to females, being dormant or in abeyance for many centuries. 
Harg. Co. Litt. 165. Lord Coke says there is a difference in an office of honor which shall 
be executed by the husband or deputy of the eldest. Ib. Yet when the office of great 
chamberlain had descended to two sisters, coheiresses of the duke of Ancaster, one of 
whom was married to Peter Burrell, Hsq., the judges gave it as their opinion in the house 
of lords ‘‘that the office belongs to both sisters: that the husband of the eldest is not of 
right entitled to execute it; and that both sisters may execute it by deputy to be approved 
of by them, such deputy not being of a degree inferior to a knight, and to be approved 
of by the king.’’ Ib. et Jour. Dom. Proc. May 25, 1781.—CHRISTIAN. 

(43) [“ It was customary for it to descend to the sons, that is to him on whom the lord 
wished to settle the estate.’’] 

(44) ‘‘Such representatives take inter se [Among themselves], in the order and in the 
manner, prescribed by the rules regulating descent among lineal issue. Therefore there 
is never any contest between (for example) several males coming of different stocks but 
standing all in the same degree of consanguinity to the root of descent; because the 
eldest stock excludes all the others, as representing the original ancestor with whom 
the stock commences; who, if he had been living, would have excluded all the re- 
spective ancestors of the younger stocks.” Challis Law of Real Prop. (2d ed.) p. 
216. Wash. on Real Prop. (5 ed.) p. 11. Davis v. Rowe, 6 Va. 355, 412 (1828). Thus 
by the civil law, as well as by the general American law of descent and of distribution, 
a brother and a nephew took per stirpes, but nephews alone took per capita. 2 Pingrey 
on Real Prop. sec. 1136. 

(45) [Indefinitely.] 

(46) Doone v. Freeman, 45 Me. (1858). The Law of Real Property, Boone, sec. 272. 
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leaving ten children, and then the father died; the two surviving daughters 
had each one-third of his effects, and the ten grandchildren had the remain- 
ing third divided between them. And so among collaterals, if any person of 
equal degree with the persons represented were still subsisting, (as if the 
deceased left one brother, and two nephews the sons of another brother, ) the 
succession was still guided by the voo¢s: but, if both of the brethren were 
dead leaving issue, then (I apprehend) their representatives in equal 

degree became themselves principals, *and shared the inheritance [*218 
per capita, that is, share and share alike; they being themselves now 

the next in degree to the ancestor, in their own right, and not by right of 
representation. (¢)(47) So, if the next heirs of 7z#éus be six nieces, three 
by one sister, two by another, and one by a third; his inheritance by the 
Roman law was divided into six parts, and one given to each of the nieces: 
whereas the law of England in this case would still divide it only into three 
parts, and distribute it per stixpes, thus: one-third to the three children who 
represent one sister, another third to the two who represent the second, and 
the remaining third to the one child who is the sole representative of her 
mother. (48) 

This mode of representation is a necessary consequence of the double prefer- 
ence given by our law, first to the male issue, and next to the first-born among 
the males, to both which the Roman lawisa stranger. For if all the children 
of three sisters were in England to claim fer capita, in their own right as 
next of kin to the ancestor, without any respect to the stocks from whence 
they sprung, and those children were partly male and partly female; then 
the eldest male among them would exclude not only his own brethren and 
sisters, but all the issue of the other two daughters; or else the law in this 
instance must be inconsistent with itself, and depart from the preference 
which it constantly gives to the males and the first-born among persons in 
equal degree. Whereas, by dividing the inheritance according to the roots, 
or stixrpes, the rule of descent is kept uniform and steady: the issue of the 
eldest son excludes all other pretenders, as the son himself (if living) would 
have done; but the issue of two daughters divide the inheritance between 
them, provided their mothers (if living) would have done the same: and 
among these several issues, or representatives of the respective roots, the 
same preference to males and the same right of primogeniture obtain as would 
have obtained at the first among the roots themselves, the sons or daughters 
of the deceased.(49) And if a man hath two sons, A. and B., and 
A. dies leaving two *sons, and then the grandfather dies; now the [*219 
eldest son of A. shall succeed to the whole of his grandfather’s estate: 
and if A. had left only two daughters, they should have succeeded also to 
equal moieties of the whole, in exclusion of B. and his issue. But ifa man 
hath only three daughters, C., D., and E.; and C. dies leaving two sons, D. 
leaving two daughters, and KE. leaving a daughter and a son who is younger 
than his sister: here, when the grandfather dies, the eldest son of C. shall 
succeed to one-third, in exclusion of the younger; the two daughters of D. 
to another third in partnership; and the son of E. to the remaining third, in 
exclusion of his elder sister. And the same right of representation, guided 
and restrained by the same rules of descent, prevails downwards 7m zn/in- 


ztum.(50 
(5 ) (e) Noy. 110, c. 3. Inst. 3, 1, 6. 


Wash. on Real Prop. (5 ed.) p. 218. View of the Civil Law, Browne, 227. 
Hs fereston v. Cole, 64 N. 4 red ie (1887). Cox v. Cox, 44 Ind. 368, 373 (1873). 
(49) Clement v. Couple, 2 Jones Eq. (N. C.) 82-Ior. | ity oe. 
(50) This right transferred by representation is infinite and unlimited in the degrees 
of those that descend from the represented; for the son, the grandson, the great-grand- 
son, and so all downwards ix infinitum [Indefinitely], enjoy the same privilege of rep- 
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Vet this right does not appear to have been thoroughly established in the 
time of Henry the Second, when Glanvil wrote: and therefore, in the title to 
the crown especially, we find frequent contests between the younger (but 
surviving) brother and his nephew (being the son and representative of the 
elder deceased) in regard to the inheritance of their common ancestor: for 
the uncle is certainly nearer of kin to the common stock, by one degree, than 
the nephew; though the nephew, by representing his father, has in him the 
right of primogeniture. The uncle also was usually better able to perform 
the services of the fief; and besides had frequently superior interest and 
strength to back his pretensions, and crush the right of his nephew. And 
even to this day, in the lower Saxony, proximity of blood takes place of 
representative primogeniture; that is, the younger surviving brother is 
admitted to the inheritance before the son of an elder deceased: which occa- 
sioned the disputes between the two houses of Mecklenburg Schwerin and 
Strelitz in 1692.(f) Yet Glanvil, with us, even in the twelfth century, 
seems(g’) to declare for the right of the nephew by representation; provided 

the eldest son had not received a provision in lands from his father, 
*220| or (as the civil law would call it) had not been *foris-familiated, in 

his lifetime. King John, however, who kept his nephew Arthur 
from the throne, by disputing this right of representation, did all in his 
power to abolish it throughout the realm:(/) but in thetime of his son, king 
Henry the Third, we find the rule indisputably settled in the manner we have 
here laid it down,(z) and so it has continued ever since. And thus much for 
lineal descents. (51) 

V. A fifth rule is that on failure of lineal descendants, or issue, of the 
person last seised, the inheritance shall descend to his collateral relations, 
being of the blood of the first purchaser; subject to the three preceding 
rules. (52) 


(f) Mod. Un. Hist. xlii. 334. () Hale, H. C. L. 217, 229. 
(GQ) iy GaSe t) Bracton, JU. 2, c. 30, 2 2. 


resentation as those from whom they derive their pedigree had. Hale, C. L. c. 11. 
And from hence it follows that the nearest relation is not always the heir at law; as the 
next cousin jure representationis [By right of representation] is preferred to the next 
cousin jure propinguitatis [By right of relationship]. Co. Litt. 10,b. Proximity of 
blood, therefore, is twofold, either positive or representative. It is positive when the 
parties claim in their own individual right, as between the second and third son, or 
between the uncle and grand-uncle. It is representative when either of the parties 
claim as being lineally descended from another, in which case he is entitled to the 
degree of proximity of his ancestor. Thus, the grandson of the elder son of any 
person proposed is entitled before the second son of such person, though in common 
acceptation nearer by two degrees; and this principle of representative proximity is by 
the law of England so peremptory that a female may avail herself thereof to the total 
exclusion of a male claiming in his own right; for in descents in fee-simple the daughter 
of the eldest son shall, as claiming by representation of her father, succeed in preference 
to the second or youngest son. See 3 Cru. Dig. 378, 379.—CHITTY. 

(51) It should here be noticed, that though it is necessary that a person who would 
succeed must show himself to be of the blood of the first purchaser, yet, where the per- 
sons who inherit, succeed or derive title to the inheritance by virtue of remote and 
intermediate descents from the purchaser, it will be sufficient if they are related by half- 
blood only to the purchaser, or to such other remote and intermediate ancestors who 
were formerly and intermediately seised ofthe inheritance in the regular course of 
descent from the purchaser, provided, according to the rule which follows, they are the 
worthiest legal relatives of the whole blood to the person last seised. Rob. Inh. 45. For 
example, see post, p. 228.—CHITTY. 

(52) Rule V. has been changed by 22 and 23 Vict. c. 35, s. 19, and the existing rule may 
be stated as follows: “‘ Hereditaments descend lineally to the issue of the root of descent 
in infinitum, But for defect of such issue, the nearest lineal ancestor shall be heir in 
preference to any person who would have been entitled to inherit, either by tracing his 
descent through such ancestor, or in consequence of there being no descendant of such 
ancestor; so that a father shall be preferred to a brother or sister, and a more remote 
lineal ancestor to any of his issue other than a nearer lineal ancestor or his issue. (Sec. 
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Thus if Geoffrey Stiles purchases land, and it descends to John Stiles his 
son, and John dies seised thereof without issue; whoever succeeds to this 
inheritance must be of the blood of Geoffrey, the first purchaser of this 
family.(£)(53) The first purchaser, perguzsitor, is he who first acquired the 
estate to his family, whether the same was transferred to him by sale or by 
gift, or by any other method, except only that of descent. 

This is a rule almost peculiar to our own laws, and those of a similar 
original. For it was entirely unknown among the Jews, Greeks, and 
Romans: none of whose laws looked any further than the person himself 
who died seised of the estate; but assigned him an heir, without considering 
by what title he gained it, or from what ancestor he derived it. But the law 
of Normandy(/) agrees with our law in this respect: nor indeed is that 
agreement to be wondered at, since the law of descents in both is of feodal 
original; and this rule or canon cannot otherwise be accounted for than by 
recurring to feodal principles. 

When feuds first began to be hereditary, it was made a necessary qualifica- 
tion of the heir, who would succeed to a feud, that he should be of 
the blood of, that is, lineally de*scended from, the first feudatory or [221 
purchaser. In consequence whereof, if a vassal died seised of a feud 


(k) Co. Litt. 12. (1) Gr. Coustum. ¢. 25. 


8.) And every descent from a brother or sister shall be traced through the parent (sec. 
5).”? Challis’ Law of Real Prop. (2 ed.) page 215. 

‘“‘In the United States it would seem that no such distinction is made between property 
acquired by purchase and by descent, unless expressly established by statute. In 
Indiana, Maryland, Ohio, Pennsylvania, Rhode Island and New York, statutes provide 
that ancestral property descends to kindred of the blood of the ancestral purchaser in 
preference to other kindred, but the latter inherit if there be no heirs of the ancestral 
purchasers’ blood.’’ Tiedeman on Real Prop. (2 ed.) 628. 2 Pingrey on Real Prop. 
sec. 1137. 

If there be no lineal descendants and no lineal heirs in the ascending line or no statute 
permitting such heirs to inherit, the estate descends to the collateral kindred in the 
nearest degree of relationship to the deceased. Tiedeman on Real Property (2 ed.) 


O27. 

2 Campbell’s Appeal, 64 Conn. 277, 288 (1894). The Law of Real Property, Boone, sec. 
272. 
"Williams on Real Prop. (6 ed.) p. 105. 3 Wash. on Real Prop. (5 ed) p. 11. 

Rule V. has now generally been changed by statute, and the lineal heirs in the ascend- 
‘ing series will take in preference to collateral kindred. The rule is established by 
statute in Ala.; Ark.; Cal.; Conn.; Dakota; Del.; Fla.; Ga.; Ill.; Ind.; Iowa; Kan.; Ky.; 
La.; Me.; Mass.; Md.; Mich.; Minn.; Miss.; Mo.; Neb.; N. H.; N. J.; N. Y.; Ohio; Oregon; 
Penn.; R. 1.;S. C.; Tex.; Tenn.; Vermont; Va.; Wis. Tiedeman on Real Prop. (2 ed.) 

mO20: 

2 All are of the blood of an ancestor who may in the absence of other and nearer heirs 
‘take by descent from that ancestor. Dean v. Jones, 3 N. J. 340, 346 (1826). 

The admission of collateral relations of the blood of the first feudatory was the last 
step in the law of descent. ‘‘Heirs,” therefore, as at first used, meant the issue of 
the tenant or vassal, to the exclusion of all collateral relations, but by the time of Henry 
II., collateral kindred had been admitted as heirs, and if a donor wished to confine the 
inheritance to the offspring of the donee he was obliged to limit it expressly to him and 
‘the heirs of his body. 1 Wash. on Real Prop. (5 ed.) p. 99. ov 

(53) To be of the blood of Geoffrey is either to be immediately descended from Aim, or 
to be descended from the same couple of common ancestors. Two persons are consan- 
guinel, or are of the blood (that is, whole blood) of each other, who are descended from 
the same two ancestors. : a3 

The heir and ancestor must not only have two common ancestors with the original 
purchaser of the estate, but must have two common ancestors with each other; and 
therefore, if the son purchases lands and dies without issue, and it descends to any heir 
on the part of the father, if the line of the father should afterwards become extinct, it 
cannot pass to the line of the mother. Hale’s Hist. C. L. 246. 49 E, III. 12. And for 
the same reason, if it should descend to the line of any female, it can never afterwards, 
upon failure of that line, be transmitted to the line of any other female; for, according 
-to the next rule,—viz., the sixth,—the heir of the person last seised must be a collateral 
‘kinsman of the whole blood.— CHRISTIAN. 
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of his own acquiring, or feudum novum, it could not descend to any but his. 
own offspring; no, not even to his brother, because he was not descended, 
nor derived his blood, from first acquirer. But if it was feudum antt- 
guum, that is, one descended to the vassal from his ancestors, then his 
brother, or such other collateral relation as was descended and derived his 
blood from the first feudatory, might succeed to such inheritance. ‘To this 
purpose speaks the following rule:—‘‘/rater fratri, sine legitimo herede 
defuncto, in beneficio quod ecorum patris furt succedat: sin autem unus e fratri- 
bus a domino feudum acceperit, eo defuncto sine legitimo herede, frater ejus 
feudum non succedit.’’(m)(54) ‘The true feodal reason for which rule was. 
this; that what was given to a man, for his personal service and personal 
merit, ought not to descend to any but the heirs of his person. And there- 
fore, as in estates-tail, (which a proper feud very much resembled,) so in 
the feodal donation, ‘‘ zomen heredis, in prima investitura expressum, tantum 
ad descendentes ex corpore primi vasalli extenditur, et non ad collaterales, nist 
ex corpore primi vasalli sive stipitis descendant;’’(n)(55) the will of the 
donor, or original lord, (when feuds were turned from life-estates into inher- 
itances,) not being to make them absolutely hereditary, like the Roman 
allodium, but hereditary only swzb modo,;(56) not hereditary to the collateral 
relations, or lineal ancestors, or husband, or wife, of the feudatory, but to: 
the issue descended from his body only. (57) 

However, in process of time, when the feodal rigor wasin part abated, a 
method was invented to let in the collateral relations of the grantee to the 
inheritance, by granting him a feudum novum to hold ut feudum antz- 
guum,(58) that is, with all the qualities annexed of a feud derived from his. 
ancestors; and then the collateral relations were admitted to succeed even zz 

infinitum, because they might have been of the blood of, that is, 
*222]| descended from, the first imaginary purchaser.(59) For *since it is 

not ascertained in such general grants, whether this feud shall be 
held ut feudum paternum,(60) or feudum avitum, but ut feudum antiquum 
merely; as a feud of indefinite antiquity: that is, since it is not ascertained 
from which of the ancestors of the grantee this feud shall be supposed to have 
descended; the law will not ascertain it, but will suppose azy of his ancestors, 
pro re nata,(61) to have been the first purchaser: and therefore it admits any 
of his collateral kindred (who have the other necessary requisites) to the 
inheritance, because every collateral kinsman must be descended from some 
one of his lineal ancestors. 

Of this nature are all the grants of fee-simple estates of this kingdom, for 
there is now in the law of England no such thing as a grant of a feudum novum, 
to be held wz zovum, unless in the case of a fee-tail, and there we see that this. 
tule is strictly observed, and none but the lineal descendants of the first 
donee (or purchaser) are admitted; but every grant of lands in fee-simple ts 


(m) 1 Feud. 1, 2 2. (n) Craig. 0. 1, t. 9, 236. 


(54) [‘‘A brother may succeed to his brother dying without a lawful heir, in the estate 
which was their father’s: but if one of the brothers shall have received the fee from his 
lord, and die without a lawful heir, his brother does not succeed.” 

(55) [‘“The name of heir expressed in the first investiture extends only to the descend- 
ants of the body of the first vassal and not to the collaterals unless they descend from the 
body of the first vassal or stock.’’] 

56) [In a particular way. ] 

57) Leake’s Digest, vol. 1, p. 32. 

(58 Poo ae . .as an ancient fee. | 

59) 2 Greenleaf’s Cruise on Real Prop. 156. 1 Lomax Di b 
6 [As a paternal fee. ] ti zs ease 
61) [From the thing ascertained. ] 
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wrth us a feudum novum to be held ut antt uum, asa feud whos guity 7. 
indefinite: and therefore the collateral ieee of the ee eee 
from any of his lineal ancestors, by whom the lands might have possibly 
been purchased, are capable of being called to the inheritance. 

Yet, when an estate hath really descended in a course of inheritance to the 
person last seised, the strict rule of the feodal law is still observed; and none 
are admitted but the heirs of those through whom the inheritance hath 
passed: for all others have demonstrably none of the blood of the first pur- 
chaser in them, and therefore shall never succeed.(62) As, if lands come to. 
John Stiles by descent from his mother Lucy Baker, no relation of his father 
(as such) shall ever be his heir of these lands; and vice versa, if they de- 
scended from his father Geoffrey Stiles, no relation of his mother (as such) 
shall ever be admitted thereto, for his father’s kindred have none of his 
mother’s blood, nor have his mother’s relations any share of his father’s. 
blood. And so, if the estate descended from his father’s father, 

George Stiles; the relations of *his father’s mother, Cecilia Kempe, [223 
shall for the same reason never be admitted, but only those of his 
father’s father.(63) This is also the rule of the French law,(o) which is 
derived from the same feodal fountain. 

Here we may observe, that so far as the feud is really antiguum, the law 
traces it back, and will not suffer any to inherit but the blood of those 
ancestors from whom the feud was conveyed to the late proprietor. But 
when, through length of time, it can trace it no farther; as if it be not 
known whether his grandfather, George Stiles, inherited it from his father 
Walter Stiles,or his mother Christian Smith, or ifit appear that his grandfather 
was the first grantee, and so took it (by the general law) as a feud of indefi- 
nite antiquity; in either of these cases the law admits the descendants of any 
ancestor of George Stiles, either paternal or maternal, to be in their due 
order the heirs to John Stiles of this estate; because in the first case itis. 
really uncertain, and in the second case it is supposed to be uncertain, 
whether the grandfather derived his title from the part of his father or his. 
mother. 

This then is the great and general principle upon which the law of collat- 
eral inheritances depends; that, upon failure of issue in the last proprietors. 


(0) Domat, part 2, pr. 


(62) It will sometimes happen that two estates or titles, the one legal and the other 
equitable, will descend upon the same person, in which case they will become united, 
and the equitable shall follow the line of descent through which the legal estate 
descended. See Goodright d. Alston v. Wells, Doug. 771. And in the late case of Lang- 
ley v. Sneyd, (1 Simons & Stu. Rep. 45,) where an infant died seised of an equitable 
estate descending ex parte materné [On the mother’s side], the legal estate being vested 
in trustees, his incapacity to call for a conveyance of the legal estate (by which the 
course of descent might have been broken) was held to be a sufficient reason to induce: 
a court of equity to consider the case as if such a conveyance had actually been made, it 
not being, according to the terms of the trust, any part of the express duty of the trustees 
to execute such conveyance.—CHITTY. : ae: 

Mr. Challis in his book on Real Property (2 ed.) at pages 247 and 248, criticises the: 
text severely and questions the historical allusions. 

Leake’s Dig. of the Laws of Prop. (3 ed.) vol. 1, p. 63. ; 

(63) Hence the expression heir ai law must always be used with a reference to a: 
specific estate; for if an only child has taken by descent an estate from his father and 
another from his mother, upon his death without issue these estates will descend to: 
two different persons: so also, if his two grandfathers and two grandmothers had each 
an estate, which descended to his father and mother, whom I suppose also to be only 
children, then, as before, these four estates will descend to four different heirs.—CHRIS-- 
TIAN. 

Leakes Digest of the Laws of Prop. (3 ed.) vol. 1, p. 61. 
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the estate shall descend to the blood of the first purchaser; or, that it shall 
result back to the heirs of the body of that ancestor from whom it either 
really has, or is supposed by fiction of law to have, originally descended; 
according to the rule laid down in the year-books,( PD) Fitzherbert, (¢) 
Brook,(7) and Hale,(s) ‘‘ that he who would have been heir to the father of 
the deceased’’ (and, of course, to the mother, or any other real or supposed 
purchasing ancestor) ‘‘ shall also be heir to the son ;’’ (64) a maxim that will 
hold universally, except in the case of a brother or sister of the half-blood, 
which exception (as we shall see hereafter) depends upon very special 
grounds. 
The rules of inheritance that remain are only rules of evidence, 
*224] calculated to investigate who the purchasing ancestor was; which *7z 
feudis vere antiquis(65) has in process of time been forgotten, and is 
supposed so to be in feuds that are held wt antzquzs. 

VI. Asixth rule or canon therefore is, that the collateral heir of the person 
last seised must be his next collateral kinsman of the whole blood.(66) 

First, he must be his next collateral kinsman either personally or juve 
representationis;(67) which proximity is reckoned according to the canonical 
degrees of consanguinity before mentioned. Therefore, the brother being in 
the first degree, he and his descendants shall exclude the uncle and his issue, 
who is only in the second. And herein consists the true reason of the 
different methods of computing the degrees of consanguinity, in the civil 
law on the one hand, and in the canon and common laws on the other. The 
civil law regards consanguinity principally with respect to successions, and 
therein very naturally considers only the person deceased, to whom the 
relation is claimed: it therefore counts the degrees of kindred according to 
the number of persons through whom the claim must be derived from him; 
and makes not only his great-nephew but also his first-cousin to be both 
related to him in the fourth degree; because there are three persons between 
him and each of them. The canon law regards consanguinity principally 
with a view to prevent incestuous marriages between those who have a large 
portion of the same blood running in their respective veins; and therefore 
looks up to the author of that blood, or the common ancestor, reckoning the 


(p) M. 12 Edw. IV. 14. r) Ibid. 38. 
(q) Abr. t. descent. 2. 8) H. C. L. 248. 


ae) McGregor v. Comstock, 3 Comstock (N. Y.) 408, 410 (1850). 1 Lomax Digest, 
589, 590. 

(65) [In fees really ancient. ] 

(66) Rule VI. has been changed by sec. 9 of the Descent Act and the following may be 
substituted: ‘““A kinsman of the root of descent by the half blood is entitled to inherit 
next after the kinsman in the same degree of the whole blood and his issue, where the 
common ancestor is a male and next after the common ancestor where such ancestor 
is a female; so that the brother of the half blood, on the part of the father, will inherit 
next after the sisters. of, the whole blood on the part of the father, and their issue; and. 
the brother of the half blood on the part of the mother will inherit next after the mother.” 
Challis Law of Real Property (2 ed.) p. 216 ef seq. 

The Law of Real Property, Boone, sec. 272. Williams on Real Prop. (5 ed.) p. 107. 
mice eda 7 Yerger (Tenn.) 415, 426 (1835). Kirkendale’s estate, 43 Wis. 167, 
174 (1077). 

Rule VI. has been abolished in most of the States of the Union. Stallworth v. Stal- 
worth, 29 Ala. 76, 79 (1856). 4 Kent Com. 404. 

Rule VI. By kinsman of the whole blood is meant one who has descended not only 
from the same ancestor but the same couple of ancestors. 3 Wash. on Real Prop. (5 ed.) 

5 1, 

(67) [By right of representation. ] 

This is only true in the paternal line; for when the paternal and maternal lines are 
both admitted to the inheritance, the most remote collateral kinsman ex parte paterné 
[On the father’s side], will inherit before the nearest ex parte maternd. [On the moth- 
er’s side.] See p. 236, post. —CHRISTIAN. 
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degrees from him:(68) so that the great-nephew is related in the third can- 
onical degree to the person proposed, and the first-cousin in the second: the 
former being distant three degrees from the common ancestor (the father of 
the proposttus ) and therefore deriving only one-fourth of his ‘blood from the 
same fountain; the latter, and also the proposttus himself, being each of them 
distant only two degrees from the common ancestors, (the grandfather of 
each,) and therefore having one-half of each of their bloods the same. The 
common law regards consanguinity principally with respect to descents, and 
having therein the same object in view as the civil, it may seem as if 

it ought *to proceed according to the civil computation. But as it [225 
also respects the purchasing ancestor, from whom the estate was 
derived, it therein resembles the canon law, and therefore counts its degrees 
in the same manner. Indeed, the designation of person, in seeking for the 
next of kin, will come to exactly the same end, (though the degrees will be 
differently numbered, ) whichever method of computation we suppose the law 
of England to use;(69) since the right of representation of the parent by the 
issue is allowed to prevail zz zxjinitum.(70) This allowance was absolutely 


(68) 2 Greenleaf’s Cruise on Real Prop. 137. 

(69) It is said that the canon law computation has been adopted by the law of England: 
yet there is not a single instance in which it was-referred to, Schenck v. Vail, 24 N. J. 
538, 550 (1873). 

(70) It is suggested by Mr. Christian, in his edition of Blackstone, “‘that the true and 
only way of ascertaining an heir at law in any line or branch is by the representation of 
brothers or sisters in each generation, and that the introduction of the computation of 
kindred either by the canon or civil law into a treatise upon descents may perplex, and 
can never assist; for if we refer this sixth rule either to the civil or canon law, it will in 
many instances be erroneous. It is certain that a great-grandson of the father’s brother 
will inherit before a son of the grandfather’s brother; yet the latter is the ext collateral 
kinsman according to both the canon and civil law computation; for the former is in the 
fourth degree by the canon and the sixth by the civil law, the latter is in the third by 
the canon and the fifth by the civil; but in the descent of real property the former must 
be preferred.” 

The doctrine of consanguinity, as laid down by Blackstone, has, however, been thus. 
vindicated by the author of the recent treatise of descents:— 

‘Mr. Christian asserts that ‘this introduction of the computation of kindred into a 
treatise of descent may perplex, but can never assist.’ 

“But it may be asked, By what means are we to ascertain and determine who is nearest 
to a person deceased,—whether his uncle or his brother, or any other of his relations? 
We have no rule which directs that a brother can inherit before an uncle, but merely 
that on failure of lineal descendants, or issue of the person last seised, the inheritance 
shall descend, to his collateral relations. Canon5. And then follows this sixth rule, 
which designates which of these collateral relations shall be preferred, namely, the next 
collateral kinsman of the whole blood. And who, it will be asked, is the next collateral 
kinsman? Unless we can have recourse to the degrees of consanguinity as pointed out 
by the canon law, in order to ascertain this fact, we have no rule by which we can deter- 
mine what collateral relative is entitled to the inheritance. But Mr. Christian further 
asserts that this computation of the sixth rule of descents, if referred either to the civil 
or canon law, will in many instances be erroneous; for a grandson of the father’s brother 
will inherit before a son of the grandfather’s brother, yet the latter is the next collateral 
kinsman. Mr. C.’s assertion is founded on a mistaken view of the rules of descent, and 
on a disregard of their connection one with another; for if we refer to the fifth canon, 
which intimates that the descent in the collateral line is subject to the second, third, 
and fourth rules of descent, we shall find that ‘the lineal descendants of any person 
deceased shall represent their ancestor, and stand in the same place as the person himself 
would have done had he been living;’ and again, by the exposition of lord Coke of the 
word ‘next,’ we shall find that it must be understood in a double sense, namely, next 
jure representationi [By right of representation], and next jure propinguitatis [By 
relationship], that is, by right of representation and by right of propinquity, and that 
Littleton, in his position that the ‘next collateral cousin shall inherit,’ meaneth of the 
right of representation; for legally, in course of descents, he is next of blood inherita- 
ble. Co. Litt. 10, b. And therefore, though on the face of the table of consanguinity 
the great-grandson of the father’s brother does appear to be more degrees removed than 
the son of the grandfather’s brother, yet inasmuch as he represents his lineal ancestor, 
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necessary, else there would have frequently been many claimants in exactly 
the same degree of kindred, as (for instance) uncles and nephews of the 
deceased; which multiplicity, though no material inconvenience in the 
Roman law of partible inheritances, yet would have been productive of end- 
less confusion where the right of sole succession, as with us, is established. 
The issue or descendants therefore of John Stiles’s brother are all of them in 
the first degree of kindred with respect to inheritances, those of his uncle in 
the second, and those of his great-uncle in the third; as their respective 
ancestors, if living, would have been; and are severally called to the succes- 
sion in right of such their representative proximity. 

The right of representation being thus established, the former part of the 
present rule amounts to this; that on failure of issue of the person last seised, 
the inheritance shall descend to the other subsisting issue of his next imme- 
diate ancestor. Thus, if John Stiles dies without issue, his estate shall 
descend to Francis his brother, or his representatives, he being lineally 
descended from Geoffrey Stiles, John’s next immediate ancestor, or father. 
On the failure of brethren, or sisters, and their issue, it shall descend to the 
uncle of John Stiles, the lineal descendant of his grandfather George, and so 
on in infinitum. Very similar to which was the law of inheritance among 
the ancient Germans, our progenitors:—‘‘ heredes successoresque, sut cutque 
liberi, et nullum testamentum: st liberi, non sunt, proximus gradus in posses- 

stone, fratres, patrut, avuncult,’’ (t) (71) 
*226] **Now here it must be observed, that the lineal ancestors, though 

(according to the first rule) incapable themselves of succeeding to 
the estate, because it is supposed to have already passed them, are yet the 
common stocks from which the next successor must spring.(72) And there- 
fore in the Jewish law, which in this respect entirely corresponds with 
ours, (z) the father or other lineal ancestor is himself said to be the heir, 
though long since dead, as being represented by the persons of his issue; 
who are held to succeed, not in their own rights, as brethren, uncles, etc., 
but in right of representation, as the offspring of the father, grandfather, 


(t) Tacitus de Mor. Germ, 21. (u) Numb. ec. xxvii. 


the uncle of the deceased, he is one degree nearer than the son of the grandfather’s 
brother, who represents only the great-uncle of the deceased. But again, Mr. C. disa- 
vows this doctrine of representation of blood, and proposes that the rule is only true 
in the paternal line; for when the paternal and maternal lines are both admitted to the 
inheritance, that is, when the deceased was the purchaser of the estate, and it there- 
fore isa feudum novum [New fee], to be held ut antiguum [As ancient], the most 
remote collateral kinsman ex parte paternd [On the father’s side], will inherit before the 
nearest ex parte maternd (On the mother’s side]. Mr. C. again falls into the same error 
and seems to disregard the subsequent rules of descent by which the kindred derived from 
the blood of the male ancestors, however remote, are admitted before those from the 
blood of the female, however near. The rule therefore may stand good and unexcep- 
tionable in this form,—that the collateral kinsman, who is either by representation or 
in his own personal right nearest to the deceased, shall be admitted and succeed to 
the inheritance on failure of his lineal descendants. The rules of descent must be taken 
together in a connected view; nor can we in many instances state any one of the canons 
of descent as a positive rule without such connection the one with another. Thus 
for instance, as in the direct descending line by the first canon, taken by itself, all the 
children, so by the fifth rule all the collateral relatives, of any person deceased would be 
entitled to an equal share of the inheritance; but these are subsequently explained, the 
one to mean the male issue, and of them the eldest, in preference to the females: and 
the latter, the next collateral, either in his own right, or by representation in the ‘male 
line, in preference to the female.”” See H. Chit. Desc. rr0-113.—CHrrrv 

- (71) Pe aa pene ke are epee and successors if there be no will. If there 

e no children, the next in degree shall be seised as ’s si 
Sau imumtac ate i ed as brothers, uncles on the father’s side, 
(72) McCarthy v. Marsh, 1 Selden (N. Y.) 277 (1851). 
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etc., of the deceased.(w) But, though the common ancestor be thus the 
root of the inheritance, yet with us it is not necessary to zame him in makin 

‘out the pedigree or descent. For the descent between two brothers is held 
to be an zmmediate descent;(73) and therefore title may be made by one 
brother or his representative ¢o or through another without mentioning their 
‘common father. (x) If Geoffrey Stiles hath two sons, John and Francis 
Francis may claim as heir to John, without naming their father Geoffrey: 
and so the son of Francis may claim as cousin and heir to Matthew the son 
of John, without naming the grandfather; viz., as son of Francis, who was 
the brother of John, who was the father of Matthew. But though the com- 
mon ancestors are not named in deducing the pedigree, yet the law still 
respects them as the fountains of inheritable blood; and therefore, in order 
to ascertain the collateral heir of John Stiles, it is first necessary to recur to 
his ancestors in the first degree; and if they have left any other issue besides 
John, that issue will be his heir. On default of such, we must ascend one 
step higher, to the ancestors in the second degree, and then to those in the 
third and fourth, and so upwards zx znjinitum, till some couple of ancestors 
be found who have other issue descending from them besides the deceased, in 
a parallel or collateral line. From these ancestors the heir of John Stiles 
must derive his descent; and in such derivation the same rules must 

be observed, with regard to the sex, *primogeniture, and representa- [227 
tion, that have before been laid down with regard to lineal descents 

from the person of the last proprietor. 

But, secondly, the heir need not be the nearest kinsman absolutely, but 
only sub modo,;(74) that is, he must be the nearest kinsman of the whole 
blood; for if there be a much nearer kinsman of the Aa/fblood, a distant 
kinsman of the whole blood shall be admitted, and the other entirely 
excluded; nay, the estate shall escheat to the lord, sooner than the half-blood 
‘shall inherit. (75) 

A kinsman of the whole blood is he that is derived, not only from the same 
ancestor, but from the same couple of ancestors. For as every man’s own 
blood is compounded of the bloods of his respective ancestors, he only is 
properly of the whole or entire blood with another, who hath (so far as the 
‘distance of degrees will permit) all the same ingredients in the composition 
of his blood that the other had. ‘Thus, the blood of John Stiles being com- 
posed of those of Geoffrey Stiles his father, and Lucy Baker his mother, 
therefore his brother Francis, being descended from, both the same parents, 
hath entirely the same blood with John Stiles; or he is his brother of the 
whole blood. But if, after the death of Geoffrey, Lucy Baker the mother 
marries a second husband, Lewis Gay, and hath issue by him; the blood of 
this issue, being compounded of the blood of Lucy Baker (it is true) on the 
one part, but that of Lewis Gay (instead of Geoffrey Stiles) on the other 
part, it hath therefore only half the same ingredients with that of John Stiles; 
‘so that he is only his brother of the half-blood, and for that reason they shall 

(w) Selden, de success. Ebr. c. 12, (x) Sid. 196. 1 Ventr. 423. 1 Ley. 60. 12 Mod. 619. 


73) Fitch v. Bates, 11 Barbour (N. Y.) 471; 473 (1851). 

74) [In a particular way. ] : 

75) It may be observed that it is always intended or presumed that a person 1s of the 
whole blood until the contrary be shown. Kitch. 225, a. Plowd. 77, a. Ababa, Wey IBL fe), 
pl. 6, p. 11, b. Watk. Desc. 75, n. (u.)—CHITTY. : 

‘The only exception was where the deceased was not actually seised, and the person 
Jast seised was the common ancestor of the kindred of the half-blood, such kindred could 
inherit, not as heir to the deceased but as heir to the common ancestor, In conformity 
with the common law tule that only the heirs of the person last seised could inherit. 
Probably in no State of the American Union are kindred of the half-blood absolutely 
excluded from inheriting.” Tiedeman on Real Prop. (2 ed.) 629. 2 Pingrey on Real 
Prop. sec. 1138. 3 Wash. on Real Prop. (5 ed;) p. 12. 
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never inherit to each other. So also, if the father has two sons, A. and B., 
different by venters or wives; now these two brethren are not brethren of the 
whole blood, and therefore shall never inherit to each other, but the estate 
shall rather escheat to the lord. Nay, even if the father dies, and his lands 
descend to his eldest son A., who enters thereon, and dies seised without 
issue; still B. shall not be heir to this estate, because he is only of the half- 
blood to A., the person last seised; but it shall descend to a sister (if any ) 
of the whole blood to A.: for in such cases the maxim is, that the seisin or 

possessio fratris facit sororem esse heredem.(76) Yet, had A. died 
*228] without entry, then B. might have inherited; not as *heir to A. his 

half brother, but as heir to the common father, who was the person 
last actually seised. (_y) 

This total exclusion of the half-blood from the inheritance, being almost 
peculiar to our own law, is looked upon as astrange hardship by such as are 
unacquainted with the reasons on which it is grounded. But these censures 
arise from a misapprehension of the rule, which is not so much to be con- 
sidered in the light of a rule of descent, as of a rule of evidence: an auxiliary 
rule, to carry a former into execution.(77) And here we must again remem- 
ber, that the great and most universal principle of collateral inheritances 
being this, that the heir to a feudum antiquum (78) must be of the blood of the 
first feudatory or purchaser, that is, derived in a lineal descent from him; it 
was originally requisite, as upon gifts in tail it still is, to make out the pedi- 
gree of the heir from the first donee or purchaser, and to show that such 
heir was his lineal representative. But when, by length of time and a long 
course of descents, it came (in those rude and unlettered ages) to be forgotten. 
who was really the first feudatory or purchaser, and thereby the proof of an 
actual descent from him became impossible; then the law substituted what Sir 
Martin Wright(z) calls a veasonadle, in the stead of an zmposszble, proof; for 
it remits the proof of an actual descent from the first purchaser; and only 
requires, in lieu of it, that the claimant be next of the whole blood to the 
person last in possession, (or derived from the same couple of ancestors;) 
which will probably answer the same end as if he could trace his pedigree in 
a direct line from the first purchaser. For he who is my kinsman of the 
whole blood can have no ancestors beyond or higher than the common stock, 


(y) Hale, H.C. L. 238. (z) Tenures, 186. 


(76) [The seisin of the brother makes the sister heir.] 

The meaning of the maxim is, that the possession of a brother will make his sister of 
the whole blood his heir in preference to a brother of the half-blood. Litt. 58. Willard 
on Real Estate and Conveyancing, (2 ed.) 325. 

Of some inheritances there cannot be a seisin, or a possessio frairis: as if the eldest 
brother dies before a presentation to an adyowson, it will descend to the half-brother as. 
heir to the person last seised, and not to the sister of the whole blood. 1 Burn, Ec. L. 11. 
So of reversions, remainders, and executory devises, there can be no seisin, or poOssessto 
JSratris; and if they are reserved or granted to A. and his heirs, he who is heir to A. 
when they come into possession is entitled to them by descent: that is, that person who 
would have been heir to A. if A. had lived so long and had then died actually seised. 
2 Woodd. 256. Fearne, 448. 2 Wils. 29.—CHRISTIAN. 

It may from the above passage in the text be perceived that the rule depends entirely: 
on the question whether the elder son had obtained a seisin of the estate; for if he has 
obtained such a seisin, though not by actual entry, as will be sufficient to make him an 
ancestor, so as to transmit the estate descending to his own right heirs, his sister of the. 
whole blood will be entitled in preference to the brother of the half-blood; but if he 
has not obtained such a seisin, his brother of the half-blood will succeed as heir to his 
father, who was the person last seised. 

It may also be observed that if the father die without heirs-male, his daughters by 
different venters may inherit together to the father, although they cannot inherit to each. 
other. Bro. Abr. Descent, pl. 20. 1 Roll. Abr. 627.—CHITTy. 

(77) 2 Greenleaf’s Cruise on Real Prop. 163. Williams on Real Prop. (6 ed.) 109. 

(78) [Ancient fee. ] 
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but what are equally my ancestors also; and mine are v7 is: 
therefore is very likely to be derived from that eae pet aie ze aioe 
from whom the inheritance descended. But a kinsman of the half-blood has 
but one-half of his ancestors above the common stock the same as mine: a 
therefore there is not the same probability of that standing requisite in 
the law, that he be derived from the blood of the first purchaser. (79) 

*To illustrate this by example. Let there be John Stiles, and [*22 
Francis, brothers, by the same father and mother, and another son 2 
of the same mother by Lewis Gay, a second husband. Now, if John dies 
seised of lands, but it is uncertain whether they descended to him from his 
father or mother; in this case his brother Francis, of the whole blood, is 
qualified to be his heir; for he is sure to be in the line of descent from the 
first purchaser, whether it were the line of the father or the mother. But if 
Francis should die before John without issue, the mother’sson by Lewis Gay 
(or brother of the half-blood) is utterly incapable of being heir; for he cannot 
prove his descent from the first purchaser, who is unknown, nor has he that 
fair probability which the law admits as presumptive evidence, since he is to 
the full as likely of ¢o be descended from the line of the first purchaser as /o 
be descended; and therefore the inheritance shall go to the nearest relation 
possessed of this presumptive proof, the whole blood. 

And, as this is the case in feudis antiguis, where there really did once exist 
a purchasing ancestor, who is forgotten; it is also the case zz feudis novis(80) 
held wt antiguis,(81) where the purchasing ancestor is merely ideal, and 
never existed but only in fiction of law. Of this nature are all grants of 
lands in fee-simple at this day, which are inheritable as if they descended 
from some uncertain indefinite ancestor, and therefore any of the collateral 
kindred of the real modern purchaser (and not his own offspring only) may 
inherit them, provided they be of the whole blood; for all such are, in judg- 
ment of law, likely enough to be derived from this indefinite ancestor: but 
those of the half-blood are excluded, for want of the same probability. Nor 
should this be thought hard, that a brother of the purchaser, though only 
of the half-blood, must thus be disinherited, and a more remote relation of 
the whole blood admitted, merely upon a supposition and fiction of law: 
since it is only upon a like supposition and fiction that brethren of purchasers 
(whether of the whole or half blood) are entitled to inherit at all; for we 
have seen that 2 feudzs stricte novis(82) neither brethren nor any other 
collaterals were admitted. As *therefore in feudis antiquts (83) we [*230 


(79) This reason will be found on examination to be unsatisfactory, and, indeed, not to 
be founded in truth. Itis not true that in all, or even in most, cases, there is a greater 
probability that a kinsman of the whole blood is derived from the blood of the first pur- 
chaser than a kinsman of the half-blood, or that a kinsman of the half-blood has in all, 
or even in most, cases, fewer common ancestors of the person last seised than a kinsman 
of the whole blood. My brother of the half-blood (the issue of my father) has one 
ancestor (my father) more in common with me than my uncle of the whole blood; several 
more than my great-uncle, (see fost, p 231;) and more—almost innumerably more—than 
the descendants of my paternal grandmother’s maternal grandfather. Yet all these may 
inherit an estate descended to me from my father, and purchased by him, though my 
half-brother (the son of my father, the original purchasor) cannot inherit. And it is 
plain the law does not consider the point as hinging upon greater or less probability; for 
then it would only fostpone the half-blood, instead of utterly excluding’ it, so that land 
shall rather escheat than devolve upon a kinsman of the half-blood. 

This note is partly extracted from the MS. supposed to be penned by a noble and 
learned judge still living.—CHITTY. 

Leake’s Digest, vol. I, p. 62. 

(80) [In new fees. ] 

(81) [As ancient fees. ] 

82) [In fees strictly new.] 

83 [Ancient fees. ] 
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have seen the reasonableness of excluding the halfblood, if by a fiction 
of law a feudum novum(84) be made descendible to collaterals as if it was 
feudum antiquum,(85) it is just and equitable that it should be subject to 
the same restrictions as well as the same latitude of descent. 

Perhaps by this time the exclusion of the half-blood does not appear alto- 
gether so unreasonable as at first sight it is apt todo. It is certainly a very 
fine-spun and subtle nicety; but considering the principles upon which our 
law is founded, it is not an injustice, nor always a hardship; since even the 
succession of the whole blood was originally a beneficial indulgence, rather 
than the strict right of collaterals; and though that indulgence is not extended 
to the demi-kindred, yet they are rarely abridged of any right which they 
could possibly have enjoyed before. The doctrine of the whole blood was 
calculated to supply the frequent impossibility of proving a descent from the 
first purchaser, without some proof of which (according to our fundamental 
maxim) there can be noinheritance allowed of. And this purpose it answers, 
for the most part, effectually enough. I speak with these restrictions, because 
it does not, neither can any other method, answer this purpose entirely. For 
though all the ancestors of John Stiles, above the common stock, are also the 
ancestors of his collateral kinsman of the whole blood; yet, unless that com- 
mon stock be in the first degree, (that is, unless they have the same father 
and mother, ) there will be intermediate ancestors, below the common stock, 
that belong to either of them respectively, from which the other is not 
descended, and therefore can have none of their blood. ‘Thus, though John 
Stiles and his brother of the whole blood can each have no other ancestors 
than what are in common to them both; yet with regard to his uncle where 
the common stock is removed one degree higher, (that is, the grandfather 
and grandmother, ) one-half of John’s ancestors will not be the ancestors of 
his uncle: his fatruus, or father’s brother, derives not his descent from 

John’s maternal ancestors: nor his avunculus, or mother’s brother, 
*231] *from those in the paternal line. Here then the supply of proof is 

deficient, and by no means amounts to a certainty: and the higher the 
common stock is removed, the more will even the probability decrease. But it 
must be observed, that (upon the same principles of calculation) the half- 
blood have always a much less chance to be descended from an unknown 
indefinite ancestor of the deceased, than the whole blood in the same degree. 
As, in the first degree, the whole brother of John Stiles is sure to be de- 
scended from that unknown ancestor; his half-brother has only an even 
chance, for half John’s ancestors are not his. So, in the second degree, 
John’s uncle of the whole blood has an even chance; but the chances are 
three to one against his uncle of the half-blood, for three-fourths of John’s 
ancestors are not his. In like manner, in the third degree, the chances are 
only three to one against John’s great-uncle of the whole blood, but they are 
seven to one against his great-uncle of the half-blood, for seven-eighths of 
John’s ancestors have no connection in blood with him. Therefore the much 
less probability of the half-blood’s descent from the first purchaser, compared 
with that of the whole blood, in the several degrees, has occasioned a general 
exclusion of the half-blood in all. 

But, while I thus illustrate the reason of excluding the half-blood in general, 
I must be impartial enough to own, that, in some instances, the practice is 
carried further than the principle upon which it goes will warrant. Particu- 
larly when a kinsman of the whole blood in a remoter degree, as the uncle 
or great-uncle, is preferred to one of the half-blood in a nearer degree, as the 
brother; for the half-brother hath the same chance of being descended from 


(84) [New fee.] 
(85) [Ancient fee. ] 
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the purchasing ancestor as the uncle; and a thrice 
the great-uncle or kinsman in the third degree. It ee eae 
overstrained, when a man has two sons by different venters, and the estate 
on his death descends from him to the eldest, who enters and dies without 
issue; in which case the younger son cannot inherit this estate, because he is 
not of the whole blood to the last proprietor.(a) This, it must be 
*owned, carries a hardship with it, even upon feodal principles: for the [*232 
rule was introduced only to supply the proof of a descent from the first : 
purchaser; but here, as this estate notoriously descended from the father. and 
as both the brothers confessedly sprung from him, it is demonstrable that 
the half-brother must be of the blood of the first purchaser, who was either 
the father or some of the father’s ancestors. When, therefore, there is actual 
demonstration of the thing to be proved, it is hard to exclude a man by a 
rule substituted to supply that proof when deficient. So far as the inherit- 
ance can be evidently traced back, there seems no need of calling in this pre- 
sumptive proof, this rule of probability, to investigate what is already cer- 
tain. Had the elder brother, indeed, been a purchaser, there would have 
been no hardship at all, for the reasons already given; or had the frater 
uterinus only, or brother by the mother’s side, been excluded from an inher- 
itance which descended from the father, it had been highly reasonable. 
Indeed, it is this very instance, of excluding a frater consanguineus, or 
brother by the father’s side, from an inheritance which descended a patre(87) 
that Craig(¢) has singled out on which to ground his strictures on the Eng- 
lish law of half-blood. And, really, it should seem as if originally the 
custom of excluding the half-blood in Normandy,(c) extended only to ex- 
clude a frater uterinus, when the inheritance descended a fatre and vice 
versa, and possibly in England also; as even with us it remained a doubt, in 
the time of Bracton,(d) and of Fleta,(e) whether the half-blood on the 
father’s side was excluded from the inheritance which originally descended 
from the common father, or only from such as descended from the respective 
mothers, and from newly-purchased lands. So also the rule of law, 
as laid *down by our Fortescue,(/) extends no further than this: 
frater fratri uterino non succedet in hereditate paterna.(88) It is 
moreover worthy of observation, that by our law, as it now stands, the 
crown (which is the highest inheritance in the nation) may descend to the 
half-blood of the preceding sovereign,(g) so that it be the blood of the first 
monarch purchaser, or (in the feodal language) conqueror of the reigning 
family. ‘Thus it actually did descend from king Edward the Sixth to queen 
Mary, and from her to queen Elizabeth, who were respectively of the 
half-blood to each other. For the royal pedigree being always a matter of 
sufficient notoriety, there is no occasion to call in the aid of this persump- 
tive rule of evidence, to render probable the descent from the royal stock, 
which was formerly king William the Norman, and is now (by act of 


[*233 


(a) A still harder case than this happened, M. 10 
Edw. III. On the death of a man who had three 
daughters by a first wife and a fourth by another, 
his lands descended equally to all four as copar- 
ceners. Afterwards the eldest two died without 
issue; and it was held that the third daughter alone 
should inherit their shares, as being their heir of 
the whole blood, and that the youngest daughter 
should retain only her original fourth part of their 
eommon father’s lands. 10 Ass. 27. And yet it was 
clear law, in M. 19 Edw. II., that where lands had 


descended to two sisters of the half-blood, as copar- 
ceners, each might be heir of those lands to the 
other. Mayn. Edw. II. 628. Fitzh. Abr. tit. quare 
impedit, 177. 

b) L. 2, t. 15, 214. 

c) Gr. Coustum. c. 25. 

d) L. 2, e. 30, 23. 

e) L. 6, ¢. 1, 14. 

f) Delaud. LL. Angl. 5. 

g) Plowd. 245. Co. Litt. 15. 


(86) This ought to be ¢wice, for the half-brother has one chance in two, the great-uncle 


one in four. 
great-uncle.—CHRISTIAN. 
(87) [From the father. ] 


The chance of the half-brother is therefore twice better than that of the 


(88) [A brother shall not succeed in the paternal inheritance to his brother. ] 
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parliament)(%) the princess Sophia of Hanover. Hence also it is that in es- 
tates-tail, where the pedigree from the first donee must be strictly proved, 
half-blood is no impediment to the descent:(z) because, when the lineage is 
clearly made out, there is no need of this auxiliary proof. (89) How far it 
might be desirable for the legislature to give relief, by amending the law of 
descents in one or two instances, and ordaining that the half-blood might 
always inherit, where the estate notoriously descended from its own proper 
ancestor, and in cases of new-purchased lands, or uncertain descents, should 
never be excluded by the whole blood in a remoter degree; or how fara 
private inconvenience should be still submitted to, rather than a long- 
established rule should be shaken, is not for me to determine.(go) 
The rule then, together with its illustration, amounts to this: that, in 
order to keep the estate of John Stiles as nearly as possible in the line of his 
purchasing ancestor, it must descend to the issue of the nearest couple of 
ancestors that have left descendants behind them; because the descendants 
of one ancestor only are not so likely to be in the line of that purchasing 
ancestor, as those who are descended from both. 
*234 | *But here another difficulty arises. In the second, third, fourth, 
and every superior degree, every man has many couples of ancestors, 
increasing according to the distances in a geometrical progression upwards, (£) 
the descendants of all which respective couples are (representatively) related 
to him in the same degree. Thus, in the second degree, the issue of George 
and Cecilia Stiles and of Andrew and Hsther Baker, the two grandsires and 
grandmothers of John Stiles, are each in the same degree of propinquity; in 


h) 12 Wm. III. ¢, 2. (k) See page 240. 
4) Litt. 22 14, 15. 


(89) In titles of honor also half-blood is no impediment to the descent; but a title can 
only be transmitted to those who are descended from the first person ennobled. Co. Litt. 
15. Half-blood is no obstruction in the succession to personal property. Page 505, post. 
—CHRISTIAN. nee 

(90) The learned judge has exerted great ability and ingenuity in apologizing for the 
exclusion of the half-blood. But whatever ingenuity may have been exerted in its favor, 
I conceive nothing more in effect can be said for it than this, viz., that if the half-blood 
were universally admitted to inherit, an estate might pass out of one family into another, 
between whom there was no union of blood. As. where a son inherits an estate from 
his father, and his mother marries again and has a child by her second husband; if 
this child could inherit from his half-brother it would acquire the estate of the first hus- 
band, to whom it is not related by blood; and in order to avoid this inconvenience, the 
half-blood is universally excluded. But surely nothing can be more cruel or contrary to 
our notions of propriety and consistency than to give the estate toa distant relation, orto 
the lord, in preference to a half-brother, either when it has descended from the com- 
mon parent or when the half-brother has himself acquired it. A case was determined in 
the Common Pleas a few years ago under the following circumstances:—A father died 
intestate, leaving two daughters by his first wife, and his second wife pregnant, who was 
delivered of a son: this infant lived only a few weeks; and it was held that as the mother 
had resided upon one of the father’s estates, and had received rent for others after the 
father’s death, she being the guardian in socage of the infant, this amounted to a legal 
seisin in him, and of consequence his two sisters could not inherit, and the estate de- 
scended perhaps toa remote relation. 3 Wils. 516. And ina late case, where a father 
died leaving two daughters by different mothers, the mother of the youngest entered 
upon the premises, and the eldest daughter died; it was held, that the mother being 
guardian in socage to the youngest, and having a right to enter for own daughter, 
the entry of the mother was also an entry for the coparcener the half-sister, which 
created a seisin in her; and therefore, upon her death, her moiety descended to some 
of her relations of the whole blood. And lord Kenyon held generally that an infant 
may consider whoever enters on his estate as entering for his use. And he referred to 
the distinction laid down by lord Coke, (Co. Litt. 15, a.,) viz., that if the father die, his 
estate being out on a freehold lease, that isnot such a possession as toinduce a possessio 
Sratris, unless the elder son live to receive rent after the expiration of the lease; but 
if the father die leaving his estate out on a lease for years, the possession of the tenant 
is so far the possession of the eldest son as to constitute the possessio fratris, 77T.R. 
390.—CHRISTIAN, 
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the third degree, the respective issues of Walter and Christian Stiles. of 
Luke and Frances Kempe, of Herbert and Hannah Baker, and of James and 
Emma Thorpe, are (upon the extinction of the two inferior degrees) all 
equally entitled to call themselves the next kindred of the whole blood to 
John Stiles. To which therefore of these ancestors must we first resort. in 
order to find out descendants to be preferably called to the inheritance? In 
answer to this, and likewise to avoid all other confusion and uncertainty that 
might arise between the several stocks wherein the purchasing ancestor may 
be sought for, another qualification is requisite, besides the proximity and 
entirety, which is that of dignity or worthiness of blood. For, 

VII. The seventh and last rule or canon is, that in collateral inheritances 
the male stocks shall be preferred to the female, (that is, kindred derived 
from the blood of the male ancestors, however remote, shall be admitted 
before those from the blood of the female, however near;) unless where the 
lands have, in fact, descended from a female. (91) 

Thus the relations on the father’s side are admitted zx zxfinitum, before 
those on the mother’s side are admitted at all;(Z) and the relations of the 
father’s father, before those of the father’s mother; and so on.(g2) And in 

(2) Litt. 2 4. 


(91) Rule VII. has been changed by sec. 7 of the Descent Act and the following rule may 
be substituted in its place: ‘‘In tracing descent to and through ancestors, whether for 
the purpose of ascertaining which ancestor’s descendants stand next in the order of suc- 
cession, every prior male stock must be exhausted before recourse is had to any subse- 
quent female stock. Thus: 

(1) Paternal ancestors and their descendants must be exhausted before any maternal 
ancestor, or her descendants can inherit; 

(2) Male paternal ancestors and their descendants must be exhausted before any female 
paternal ancestor or her descendants, can inherit; and 

(3) Male maternal ancestors and their descendants must be exhausted before any female 
maternal ancestor or her descendants can inherit.’? (Sec. 7) Challis Law of Real Prop. 
(2 ed.) p. 217-218. 

Rule VII. is stated by Williams to be: ‘‘That a kinsman of the half blood shall be 
capable of being heir; and that such kinsman shall inherit next after a kinsman in the 
same degree of the whole blood, and after the issue of such kinsman, when the common 
ancestor is a male and next after the common ancestor when such ancestor is a female.”’ 
Williams on Real Prop. (6 ed.) p. 108. The Law of Real Prop. Boone, sec. 272. Nichol 
v. Dupree, 7 Yerger (Tenn.) 415, 426 (1835). 3 Wash. on Real Prop. (5 ed.) p. 12. 

This rule does not obtain in the United States. ; 

(92) So lord Hale says, ‘‘ If a son purchases land in fee-simple, and dies without issue, 
those of the male line shall be preferred in the descent,’’ (Hale, Hist. Com. L. 326, rule 
7, div. 1;) and the line of the part of the mother shall never inherit as long as there are 
any, though never so remote, of the line of the part of the father; and, consequently, 
though the mother had a brother, yet if the great-great-great-grandfather or grandmother 
has a brother or sister, or any descended from them, they shall be preferred to and 
exclude the mother’s brother, though he is much nearer. Id. ib. div. 2. Clere v. Brooke, 
Plowd. 442. And so great is the preference shown to the male line, that if a son dies, 
having purchased lands which descend to his heir on the part of his father, (not being 
his own brother or sister, see H. Chit. Desc. 123,) and the line of the father should after- 
wards fail, yet the descent shall never return to the line of the mother, though in the 
first instance, or first descent from the son, it might have descended to the heir of the 
part of the mother; for by this descent and seisin it is lodged in the father’s line, to 
whom the heir of the part of the mother can never derive a title as heir, but it shall _ 
rather escheat. See Harg. note 5. Co. Litt. 13, a. f 

“This preference of male stocks is continued throughout all manner of successions; 
for if on default of heirs of the part of the father the lands descend to the line of the 
mother, the heirs of the mother of the part of her father’s side shall be preferred in the 
succession before her heirs of the part of her mother’s side, because they are the more 
WOLtye eu ale; Cel 33o, es : 

The several classes which can comprehend every description of kindred are thus 


_~ enumerated by Mr. Cruise, Dig. vol. 3. p. 377:— 


1. The male stock of the paternal line. 
2. The female stock of the paternal line. ? 
3. The male branches of the female-stock of the paternal line. 
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this the English law is not singular, but warranted by the examples of the 
Hebrew and Athenian laws, as stated by Selden,(m) and Petit;() though 

among the Greeks in the time of Hesiod,(o) when a man died with- 
235] out wife or children, all his kindred (without any “distinction ) 

divided his estate among them. It is likewise warranted by the ex- 
ample of the Roman laws; wherein the agzatz, or relations by the father, 
were preferred to the cogzazz, or relations by the mother, till the edict of the 
emperor Justinian() abolished all distinction between them. It is also 
conformable to the customary law of Normandy,(g) which indeed in most 
respects agrees with our English law of inheritance. 

However, I am inclined to think that this rule of our law does not owe its 
immediate original to any view of conformity to those which I have just now 
mentioned; but was established in order to effectuate and carry into execu- 
tion the fifth rule, or principal canon of collateral inheritance, before laid 
down; that every heir must be of the blood of the first purchaser. For, when 
such first purchaser was not easily to be discovered after a long course of 
descents, the lawyers not only endeavored to investigate him by taking the 
next relation of the whole blood to the person last in possession, but also, 
considering that a preference had been given to males (by virtue of the 
second canon) through the whole course of lineal descent from the first 
purchaser to the present time, they judged it more likely that the lands 
should have descended to the last tenant from his male than from his female 
ancestors; from the father (for instance) rather than from the mother; from 
the father’s father rather than from the father’s mother: and therefore they 
hunted back the inheritance (if I may be allowed the expression) through 
the male line; and gave it to the next relations on the side of the father, the 
father’s father, and so upwards; imagining with reason that this was the 
most probable way of continuing it in the line of the first purchaser.(93) A 
conduct much more rational than the preference of the agzatz, by the Roman 
laws: which, as they gave no advantage to the males in the first instance or 
direct lineal succession, had no reason for preferring them in the transverse 
collateral one: upon which account this preference was very wisely abolished 

by Justinian. 
*236] *That this was the true foundation of the preference of the agzazz, 

or male stocks, in our law, will further appear, if we consider that, 
whenever the lands have notoriously descended to a man from his mother’s 
side, this rule is totally reversed; and no relation of his by the father’s side, 
as such, can ever be admitted to them; because he cannot possibly be of the 
blood of the first purchaser.(94) And so, e converso (95), if the lands descended 
from the father’s side, no relation of the mother, as such, shall ever inherit. 
So also, if they in fact descended to John Stiles from his father’s mother Cecilia 
Kempe: here not only the blood of Lucy Baker his mother, but also of 
George Stiles his father’s father, is perpetually excluded. And, in like man- 
ner, if they be known to have descended from Frances Holland the mother 
of Cecilia Kempe, the line not only of Lucy Baker and of George Stiles, but 

m) De success. Ebrzor. ¢. 12. (P) Nov. 118. 


n) LL. Attic. 1. 1, t. 6. q) Gr. Coustum. c. 25. 
(0) Oeoyor, 606. 


. The female branches of the female stock of the paternal line. 

. The male stock of the maternal line. 

. The female branches of the male stock of the maternal line, 

. The male branches of the female stock of the maternal line. 

The female branches of the female stock of the maternal line.—Currty. 
(93) 2 Greenleaf’s Cruise on Real Prop. 170. 1 Lomax Digest, 591. 

(94) Cloud v. Bruce, 61 Ind. 171, 178 (1878). 

(95) [On the contrary. ] 


ON DN 
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also of Luke Kempe, the father of Cecilia, is excluded. Whereas. when the 
side from which they descended is forgotten, or never known (as in the case 
of an estate newly purchased to be holden ut feudum antiquum )(96) here the 
right of inheritance first runs up all the father’s side, with a preference to the 
male stocks in every instance; and, if it finds no heirs there, it then and 
then only, resorts to the mother’s side; leaving no place untried in order to 
find heirs that may by possibility be derived from the original purchaser 
The greatest probability of finding such was among those descended from the 
male ancestors; but, upon failure of issue there, they may possibly be found 
among those derived from the females. (97) 

This I take to be the true reason of the constant preference of the agnatic 
succession, or issue derived from the male ancestors, through all the stages 
of collateral inheritance; as the ability for personal service was the reason for 
preferring the males at first in the direct lineal succession. We see clearly 
that if males had been perpetually admitted, in utter exclusion of females, 
the tracing the inheritance back through the male line of ancestors must at 
last have inevitably brought us up to the first purchaser: but as males 
have not been *ferfetually admitted, but only generally preferred; as [%*237 
females have not been witerly excluded, but only generally posthoned 
to males; the tracing the inheritance up through the male stocks will not 
give us absolute demonstration, but only a strong probability, of arriving at 
the first purchaser; which, joined with the other probability, of the whole- 
ness of entirety of blood, will fall little short of a certainty.(98) 


(96) [As an ancient fee. ] 

(97) If a man seised in fee ea parte maternd [On the mother’s side] levy a fine sur grant 
et render [On the grant and render], granting to A. and his heirs, the estate taken by the 
conusor under the render will now be descendible to his heirs ex parte paternd [on the 
father’s side]. 1 Prest. Conv. 210, 318. Co. Litt. 316. Dyer, 237, b. Price v. Lang- 
ford, I Salk. 92, And the same in the case of feoffment and re-infeoffment, or even if a 
man seised ex parte materné make feoffment in fee reserving rent, the rent shall descend 
to the heirs ex parte paternd. Co. Litt. 12, b.—CHITry. 

(98) The following is a brief summary of the foregoing statutory changes made by the 
statute of 3 and 4 Will. IV. c. 106: 

1. The descent shall be traced from the purchaser, the person last entitled to the land 
being considered to have been the purchaser, unless he be proved to have inherited it. 

This rule it appears is not to be applied unless the circumstances of the case and the 
nature of the title require it, so that when a person dies leaving issue it need not be 
inquired whether he or she took by inheritance or by purchase. 

2. Inheritances shall descend lineally to the issue of the purchaser. 

3. On failure of issue of the purchaser, the inheritance shall go to his nearest lineal 
ancestor, or the issue of such ancestor,—the ancestor taking in preference to his or her 
issue. Thus, if the purchaser dies without issue, the father takes before the brothers or 
sisters of that purchaser, and a grandfather, not before the father or the father’s issue, but 
before the uncles or aunts or their issue. 

4. Paternal ancestors and their descendants shall be preferred to maternal ancestors and 
their descendants, male paternal ancestors and their descendants to female paternal ances- 
tors and their descendants, and male maternal ancestors and their descendants to female 
maternal ancestors and their descendants, and the mother of a more remote female ances- 
tor on either side and her descendants to the mother of a less remote female ancestor and 
her descendants. Thus, the mother of the paternal grandfather and her issue shall be 
preferred to the father’s mother and her issue. 

5. The male issue shall be admitted before the female. 

6. When there are two or more males in equal degree, the eldest only shall inherit, but 
the females altogether. 

7. Relations of the half-blood shall be capable of inheriting, —those who are related ea- 
parte paterna taking next in order to the relations, male and female, of the same degree 
of the whole blood; those who are related ex parte materna taking next in order after 
their mother. 

8, The lineal descendants, in infinitum [Indefinitely], of any person deceased shall 
represent their ancestor,—that is, shall stand in the same place as the person himself 

‘would have done had he been living. ‘Thus, the issue of a deceased eldest son, in what- 
ever degree, will precede in order of inheritance the living younger sons.—K ERR, 
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Before we conclude this branch of our inquiries, it may not be amiss to 
exemplify these rules by a short sketch of the manner in which we must 
search for the heir of a person, as John Stiles, who dies seised of land which 
he acquired, and which therefore he held as a feud of indefinite antiquity. (r) 

In the first place succeeds the eldest son, Matthew Stiles, or his issue. 
(n° 1,)—if his line be extinct, then Gilbert Stiles and the other sons, 
respectively, in order of birth, or their issue: (n° 20 default of these, 
all the daughters together, Margaret and Charlotte Stiles, or their issue. 
(n° 3.)—On failure of the descendants of John Stiles himself, the issue of 
Geoffrey and Lucy Stiles, his parents, is called in: viz., first, Francis Stiles, 
the eldest brother of the whole blood, or his issue: (n° 4,)—then Oliver 
Stiles, and the other whole brothers, respectively, in order of birth, or their 
issue: (n° 5,)—then the sisters of the whole blood all together, Bridget and 
Alice Stiles, or their issue. (n° 6.)—In defect of these, the issue of George 
and Cecilia Stiles, his father’s parents; respect being still had to their age 
and sex: (n° 7,)—then the issue of Walter and Christian Stiles, the parents 
of his paternal grandfather: (n° 8,)—then the issue of Richard and Anne 
Stiles, the parents of his paternal grandfather’s father: (n° 9,)—and so on 
in the paternal grandfather’s paternal line, or blood of Walter Stiles, zz 
infinitum.(99) In defect of these, the issue of William and Jane Smith, the 
parents of his paternal grandfather’s mother: (n° 10,)—and so on in the 

paternal grandfather’s maternal line, or blood of Christian Smith, z 
*238] infinitum: till both the *immediate bloods of George Stiles, the 

paternal grandfather, are spent.—Then we must resort to the issue 
of Luke and Frances Kempe, the parents of John Stiles’s paternal grand- 
mother: (n° 11,)—then to the issue of Thomas and Sarah Kempe, the par- 
ents of his paternal grandmother’s father: (n° 12, )—and so on in the paternal 
grandmother’s paternal line, or blood of Luke Kempe, 722 znjinztum.—In 
default of which we must call in the issue of Charles and Mary Holland, the 
parents of his paternal grandmother’s mother: (n° 13,)—and so on in the 
paternal grandmother’s maternal line, or blood of Frances Holland, zx zzjin- 
ztum: till both the immediate bloods of Cecilia Kempe, the paternal grand- 
mother, are also spent.—Whereby the paternal blood of John Stiles entirely 
failing, recourse must then, and not before, be had to his maternal relations; 
or the blood of the Bakers, (n° 14, 15; 16,) Willises, (n° 17,) Thorpes, 
(n° 18, 19,) and Whites, (n° 20,) in the same regular successive order as in 
the paternal line. 

The student should however be informed, that the class n° 10 would be 
postponed to n® 11, in consequence of the doctrine laid down, avguendo, (100) 
by justice Manwoode, in the case of Clere and Brooke;(s) from whence it is 
adopted by lord Bacon, (7) and Sir Matthew Hale:(z) because, it is said, that 
all the female ancestors on the part of the father are equally worthy of blood; 
and in that case proximity shall prevail. And yet, notwithstanding these 
respectable authorities, the compiler of this table hath ventured (in point of 
theory, for the case never yet occurred in practice) (101) to give the preference 
to n° 10 before n° 11; for the following reasons:(102) 1. Because this point 
(r) See the table of descents annexed. t) Elem. ¢. 1. 

(s) Plowd. 450. a H. C. L. 240, 244. 

(99) [Indefinitely.] 

(100) [In the course of the argument. ] 

(101) Mr. Cruise states that a case exactly in point arose in the Midland circuit in 1805, 
and was intended to have been argued in Westminster Hall, but was compromised. 
“Several eminent counsel were, however, consulted, among whom was serjeant Williams; 


and they were all of opinion that Sir W. Blackstone’s doctrine was wrong.’”’ 3 Cru. Dig. 
2 ed. 411, n.—Currry. 


(102) The opinion of Blackstone is now declared to be the law. Williams on Real Prop. 
{6 ed.) tog. The rule following declares the law which had been much in controversy 
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was not the principal question in the case of Clere and Brooke: but the law 
concerning itis delivered odzter(103) only, and in the course of argument by 
justice Manwoode; though afterwards said to be confirmed by the three 
other justices in separate, extrajudicial conferences with the reporter.) @2. 
Because the chief justice, Sir James Dyer, in reporting the resolution of the 
court in what seems to be the same case,(w) takes no notice of this doctrine. 
3. Because it appears from Plowden’s report that very many gentle- 

men of the law were dissatisfied *with this position of justice Man- [*239 
woode; since the blood of n° ro was derived to the purchaser through 

a greater number of males than the blood of n° 11, and was therefore in 
their opinion the more worthy of the two. 4. Because the position itself 
destroys the otherwise entire and regular symmetry of our legal course of 
‘descents, as is manifest by inspecting the table; wherein n° 17, which is 
analogous in the maternal line to n° 10 in the paternal, is preferred to n° 18, 
which is analogous to n° r1, upon the authority of the eighth rule laid down 
by Hale himself: and it destroys also that constant preference of the male 
‘stocks in the law of inheritance, for which an additional reason is before(x) 
given, besides the mere dignity of blood. 5. Because it introduces all that 
uncertainty and contradiction, which is pointed out by that ingenious 
author ;(y) and establishes a collateral doctrine (viz., the preference of n° 11 
to n® 10) seemingly, though perhaps not strictly, incompatible with the prin- 
cipal point resolved in the case of Clere and Brooke, viz., the preference of 
n° rr ton® 14. And, though that learned writer proposes to rescind the 
Principal point then resolved, in order to clear this difficulty; it is appre- 
hended that the difficulty may be better cleared by rejecting the collateral 
doctrine, which was never yet resolved at all. 6. Because the reason that is 
given for this doctrine by lord Bacon (viz., that in any degree, paramount 
the first, the law respecteth proximity, and not dignity of blood) is directly 
contrary to many instances given by Plowden and Hale, and every other 
writer on the law of descents. 7. Because this position seems to contradict 
‘the allowed doctrine of Sir Edward Coke;(z) who lays it down (under dif- 
ferent names) that the blood of the Kempes (a/zas Sandies) shall not inherit 
till the blood of the Stileses (a/as Fairfields) fail. Now the blood of the 
‘Stileses does certainly not fail till both n° 9 and n° ro are extinct. Where- 
fore n° 11 (being the blood of the Kempes) ought not to inherit till then. 
8. Because in the case Mich. 12 Edw. IV. 14(@) (much relied on in that of 
Clere and Brooke) it is laid down asa rule, that ‘‘cestuy, gue doit inheriter 
al pere, doit inheriter al fils.’’(6)(104) And so Sir Matthew Hale(c) says, 
‘that though the law excludes the father from inheriting, yet it substi- 
tutes and directs the descent as it should have been had the father inher- 


(w) Dyer, 314. (a) Fitzh. Abr. tit. discent. 2. Bro. Abr. tit. dis- 
(x) Pages 235, 236, 237. : ent. 3. 

(y) Law of Inheritances, 2d edit. pp. 30, 31, 61, 62, 66. (b) See page 223. 

(2) Co. Litt.12 Hawk. abr. in loc. (c) Hist. C. L. 248. 


in accordance with the opinion expressed by Blackstone. Sec. 8 of the Descent Act 
provides that: 

“When the descent can no longer be traced along the male paternal line, the mother 
of a more remote maternal ancestor and her descendants are preferred to the mother of a 
Jess remote paternal ancestor and her descendants. When the tracing of the descent has 
‘entered upon the female line, the same rule applies, so often as it becomes necessary to 
change from male ancestors to female.’”’ (Sec. 8.) Also Pollock and Maitland’s History 
of Eng. Law, 300. : ; ? "8 

The following rule is due to 22 and 23 Vict. c. 35, s. 19, and is entirely novel: “‘If there 
should be a total failure of heirs of the purchaser, the descent will thenceforth be traced 
from the person last entitled to the land as if he had been the purchaser. The same rule 
applies, where land is descendible as if an ancestor had been the purchaser, upon a total 
failure of heirs of such ancestor.”? Challis Law of Real Prop. (2 ed.) p. 218-219. 

103) [Cursorily, ; 
en fee who ase inherit from the father could inherit from the son. ] 
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*240] ited.’’(105) Now, itis settled, by the resolution of Clere* and Brooke, 

that n° 10 should have inherited before n° 11 to Geoffrey Stiles, the 
father, had he been the person last seised; and therefore n° 10 ought also to 
be preferred in inheriting to John Stiles, the son. 

In case John Stiles was not himself the purchaser, but the estate in fact. 
came to him by descent from his father, mother, or any higher ancestor, 
there is this difference: that the blood of that line of ancestors, from which 
it did not descend, can never inherit: as was formerly fully explained. (d@) 
And the like rule, as there exemplified, will hold upon descents from any 
other ancestors. 

The student should also bear in mind, that during this whole process, 
John Stiles is the person supposed to have been last actually seised of the 
estate. For if ever it comes to vest in any other person, as heir to /ohz: 
Stiles, a new order of succession must be observed upon the death of such 
heir; since he, by his own seisin, now becomes himself an ancestor or s¢ifes, 
and must be put in the place of John Stiles. ‘The figures therefore denote 
the order in which the several classes would succeed to John Stiles, and not 
to each other: and before we search for an heir in any of the higher figures, 
(as n° 8,) we must be first assured that all the lower classes (from n°1 to: 
n° 7) were extinct at John Stiles’ s decease. (106) 


CHAPTER XV. 


OF TITLE BY PURCHASE. 
AND 
I. BY ESCHEAT. 


PURCHASE, Perguisztio, taken in its largest and most extensive sense, is: 
thus defined by Littleton;(a@) the possession of lands and tenements, which 
aman hath by his own act or agreement, and not by descent from any of 
his ancestors or kindred.(1) In this case it is contradistinguished from 
acquisition by right of blood, and includes every other method of coming to: 
an estate, but merely that by inheritance: wherein the title is vested in a 
person, not by his own act or agreement, but by the single operation of 
law.(0) 

(3) yoee 236. (6) Co. Litt. 18. 


(105) This rule, however, does not apply in all cases; for a brother of the half-blood 
would succeed to the father, though he could not to the son.—Currry. 

(106) The preference bestowed upon n° 10 to n° 11 in the accompanying table of 
descents has given rise to a legal controversy, in which much learning and ability have. 
been employed. On theside of Mr. Justice Blackstone, Mr. Christian and Mr. Watkins. 
have ranged themselves; opposed to him are Mr. Wooddesson, Mr. Cruise, and Mr. 
Osgoode. It has been intimated, however, by more than one authority, that the point in 
dispute is scarcely worth the labor of an adjustment; for up to the present time no case 
of the kind has come before the courts for discussion. See ante, 238, note 36. Nor is it: 
probable that one will arise to render the determination of practical utility. See H 
Chitty on Descents, 127, 128. See Cruise, Dig. vol. 3, p. 430.—CuHIrry. ‘ 

(1) Hart v. Reynolds, 3 Cowen (N. Y.) 42-48 note (1817). Hoyt v. Van Alstyne, 15, 
Barb. (N. Y.) 568-571 (1853). Ramsey v. Ramsey, 7 Ind. 607-609 (1856). Watson ve. 
Donnelly, 28 Barb. (N. Y.) 653-658 (1859). Purczell v. Smidt, 21 Withrow (Iowa), 540- 
546 (1866). Estate of Donahue, 36 Cal. 329-332 (1868). Delay v. Chapman, 3 Oregon 
459-464 (1869). Hamilton v. Homer, 46 Miss. 378-395 (1871). Sugden’s Vendors “and 
Aa ae TA HES 233 ee (eas) on v. Kliest, 36 N. J. Eq. 199-203 (1882). 

auey v. City of Salina, 34 Rand. (Kan.) 532, 1886). Boone’s La 
eae ee 32, 539 ( ) Law of Real Prop. 
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Purchase, indeed, in its vulgar and confined acceptation, is applied only to 
such acquisitions of land, as are obtained by way of bargain and sale for 
money, or some other valuable consideration. But this falls far short of the 
legal idea of purchase: for, if I gzve land freely to another, he is in the eye 
of the law a purchaser, (c) and falls within Littleton’s definition for he comes 
to the estate by his own agreement; that is, he consents to the gift, A man 
who has his father’s estate settled upon him in tail, before he was born, is 
also a purchaser; for he takes quite another estate than the law of descents 
would have given him. Nay, even if the ancestor devises his estate to his 
heir-at-law by will, wth other limitations, ov in any other shape, than the 
course of descents would direct, such heir shall take by purchase. (d aebat 
if a man, seised in fee, devises his whole estate to his heir-at-law, so 
that the heir takes neither a greater nor a less estate by the *devise [242 
than he would have done without it, he shall be adjudged to take 
by descent, (¢) even though it be charged with encumbrances:(/) this being 
for the benefit of creditors, and others, who have demands on the estate of 
the ancestor.(2) If a remainder be limited to the heirs of Sempronius, here 
Sempronius himself takes nothing; but if he dies during the continuance of 
the particular estate, his heirs shall take as purchasers.(¢) But if an estate 
be made to A. for life remainder to his right heirs in fee, his heirs shall take 
by descent: for it is an ancient rule of law, that whenever the ancestor takes 
an estate for life, the heir cannot by the same conveyance take an estate in 
fee by purchase, but only by descent.(h) And if A. dies before entry, still 


c) Co. Litt. 18. (f) Salk. 241. Lord Raym. 728. 
d) Lord Raym. 728, tg} 1 Roll, Abr. 627. 
é) 1 Roll, Abr. 626. h) 1 Rep. 104. 2 Lev. 60. Raym. 334. 


(2) See further, on this point, Com. Dig. Descent, A. B. Bac. Abr. Descent, E. With 
respect to what shall be assets by descent, it is laid down as a general rule that, though 
the ancestor devise the estate to his heir, yet, if he take the same estate in quantity and 
quality that the law would have given him, the devise is a nullity, and the heir is seised 
by descent, and the estate assets in his hands. As when a man seised of land in fee on 
part of his mother devises it to his heir on the part of his mother in fee, the heir is in by 
descent. 1 Salk. 242. S.C. Prec. in Chan. 222. 2 Ld. Raym. 829. Com. Rep. 123, 
S.P. 2 Leon. 11. Dyer, 124, a. Plowd. 545, and note (f) in the English translation. 
So where a man seised in fee on the part of his mother devised to the executors for six- 
teen years for payment of his debts, remainder to his heir on the part of his mother, it 
was held that the heir took by descent; for it is no more than if the devisor had made a 
lease for sixteen years and afterwards devised his reversion to the heir. 3 Lev. 127. So 
where one devises to another for life, remainder to his heir in fee, the heir shall take the 
reversion by descent; and yet the law would have thrown the estate immediately on the 
heir by descent if there had been no devise. 1 Roll. Abr. 626, (I) pl. 2. Sty. 148, 149. 
So where one devises land to his heir, charged with a rent issuing out of it, or with 
the payment of a sum of money, still the heir takes by descent. Com. Rep, 72. 1 
Salk. 241 1 Lutw. 793, 797. I Ld. Raym. 728. 2 Atk. 293. So where, on zens per 
descent [Nothing by descent] pleaded, it appeared that the ancestor devised the lands to 
the heir for payment of debts, it was adjudged that the heir was in by descent, for the 
tenure is not altered. 2 Str. 1270. 1 Black. Rep. 22. For other authorities to the same 
point, see Co. Litt. 12, b., note 63. ” ; “F 

But where a different estate is devised than would descend to the heir, the disposition 
by the will shall prevail; as where the estate is devised to the heir in tail. Plowd. 545. 
So where a man haying issue two daughters, who are his heirs, devises lands to them and 
their heirs, they take under the will; for by law they would take as coparceners, but by 
the will they have it as joint-tenants. Cro. Eliz. 431. Bacon’s Maxims, Reg. n. 21. I 
Salk. 242. Comyns, 123. 2 Ld. Raym. 829. But, since the statute 3 W.& M.c. 14, 
such a devise is fraudulent against creditors by specialty, and therefore an action may 
be brought against the devisee as heir and devisee. 2 Saund. 8, (d,) —Carriye 

The doctrine laid down in the text—that when a devise of lands to the heir-at-law 
makes no alteration in the nature or limitation of the estate, the heir will take, not by 
purchase under the will, but by his preferable title by descent—is no longer law. The 
statute of 3 & 4 Gul. IV. c. 106 enacts that an heir to whom land is devised by his. 
ancestor shall take as devisee, and not by descent; and that a limitation of land, by any 
assurance, to the grantor and his heirs shall create an estate by purchase.—HOVEDEN. 
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his heirs shall take by descent, and not by purchase: for where the heir 
takes any thing that might have vested in the ancestor, he takes by way of 
descent.(z) The ancestor, during his life, beareth in himself all his heirs;(£) 
and therefore, when once he is or might have been seised of the lands, the 
inheritance so limited to his heirs vests in the ancestor himself: and the word 
‘heirs’? in this case is not esteemed a word of purchase, but a word of Zémz- 
tation, enuring so as to increase the estate of the ancestor from a tenancy for 
life to a fee-simple.(3) And had it been otherwise, had the heir (who is 
uncertain till the death of the ancestor) been allowed to take as a purchaser 
originally nominated in the deed, as must have been the case if the remainder 
had been expressly limited to Matthew or Thomas by name; then, in the 
times of strict feodal tenure, the lord would have been defrauded by such a 
limitation of the fruits of his signiory arising from a descent to the heir. 

What we call purchase, perquisitio, the feudists called conquests, conquestus, 
or conguisitio:(2) both denoting any means of acquiring an estate out of the 
common course of inheritance. And this is still the proper phrase in the 

law of Scotland:(7) as it was among the Norman jurists, who styled 
*243] *the first purchaser (that is, he who brought the estate into the 

family who at present owns it) the conqueror or conguereur. (nm) 
Which seems to be all that was meant by the appellation which was given 
to William the Norman, when his manner of ascending the throne of Eng- 
land was, in his own and his successors’ charters, and by the historians of 
the times, entitled conguestus, and himself conquestor or conquisttor,;(o) 
signifying that he was the first of his family who acquired the crown of 
England, and from whom therefore all future claims by descent must be 
derived: though now, from our disuse of the feodal sense of the word, 
together with the reflection on his forcible method of acquisition, we are apt 
to annex the idea of victory to this name of conquest or conqguisition: a title 
which, however just with regard to the cvown, the Conqueror never pre- 
tended with regard to the vealm of England; nor, in fact, ever had.(p) 

The difference, in effect, between the acquisition of an estate by descent 
and by purchase, consists principally in these two points: 1. That by pur- 
‘chase the estate acquires a new inheritable quality, and is descendible to the 
owner’s blood in general, and not the blood only of some particular ances- 
tor.(4) For, when a man takes an estate by purchase, he takes it not uf 
feudum paternum or maternum,(5) which would descend only to the heirs 
by the father’s or the mother’s side: but he takes it wt feudum antiquum(6) 
as a feud of indefinite antiquity, whereby it becomes inheritable to his heirs 
general, first of the paternal, and then of the maternal, line.(7) 2. An 
estate taken by purchase will not make the heir answerable for the acts of 
the ancestor, as an estate by descent will. For if the ancestor, by any deed, 
obligation, covenant, or the like, bindeth himself and his heirs, and dieth; 

(7) Shelley’s case, 1 Rep. 98. n) Gr. Coustum. Gloss. ¢, 25, p. 40. 

(k) Co, Litt. 22. (0) Spelm. Gloss. 145, 

(1) Craig. U. 1, ¢. 10, 218. ) See book i. ch. 8. 

(m) Dalrymple of Feuds, 210. 


(3) This is the rule or maxim known among lawyers as “the rule in Shelley’s case.’’ 
1 Co. 88. See Harg. & Butl. Co. Litt. 376, b., n. 1. Fearne, Cont. Rem. 28, Preston 
on Hstates, 1 vol., 263 to 419.—Cuirry. 

Scott v. Nelson, 3 Porter (Ala.) 452, 459 (1836). 

(4) Delay v. Chapman, 3 Oregon, 459, 464 (1869). 

(5) [As a fee paternal or maternal. } 

(6) [As an ancient fee. ] 

The word ‘‘ ancestor ’’ by its established import, when used in relation to succession to 
real estate by descent, embraces both lineals and collaterals. McCarthy v. Marsh, 1 
Selden (N. Y.) 261, 276 (1851). 

(7) Kelly’s Heirs v. McGuire, 15 Ark. 587 (1855). 
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this deed, obligation, or covenant, shall be binding upon the heir so far forth 
only as he (or any other in trust for him)(g) had any estate of inherit- 

ance vested in him by descent *from, (or any estate pur auter vie coming [*244 
to him by special occupancy, as heir to,)(7) that ancestor, sufficient 

to answer the charge;(s) whether he remains in possession, or hath alienated 
it before action brought;(¢) which sufficient estate is in the law called assets: 
from the French word assez, enough.(~) Therefore if a man covenants for 
himself and his heirs, to keep my house in repair, I can then (and then only) 
compel his heir to perform this covenant, when he has an estate sufficient for 
this purpose, or assets, by descent from the covenantor: for though the cove- 
nant descends to the heir, whether he inherits any estate or no, it lies dor- 
mant, and is not compulsory, until he has assets by descent. (v)(8) 

This is the legal signification of the word perguisitio, or purchase; and in 
this sense it includes the five following methods of acquiring a title to estates: 
I. Hscheat. 2. Occupancy. 3. Prescription. 4. Forfeiture. 5. Aliena- 
tion. Of all these in their order. 

I. Escheat, we may remember,(zw) was one of the fruits and consequences. 
of feodal tenure. The word itself is originally French or Norman,(x) in 
which language it signifies chance or accident; and with us it denotes an 
obstruction of the course of descent, and a consequent determination of the 
tenure, by some unforeseen contingency: in which case the land naturally 
results back, by a kind of reversion, to the original grantor or lord of the 
fee.( 7) (9) 


q) Stat. 29 Car II. ¢. 3, 2 10. (v) Finch. Rep. 86. 


r) Ibid. 21 ey See page 72. 

$s) 1 P. Wms. 777. x) Eschet, or echet, formed from the verb eschoir, 
te Stat. 3 & 4 W. and M. ¢. 14. or echoir, to happen. 

u) Finch, Law, 119. (y) 1 Feud. 86. Co. Litt. 13. 


(8) Russ v. Alpaugh, 118 Mass. 369, 378 (1875). Woods v. Peters, 2 New Bruns. R. 
(Pugsley) 478, 482 (1875). Broom’s Parties to Actions, p. 117. 1 Lomax Digest, 604, 
605. Assets, in a larger sense, is the real and personal property of the deceased, which, 
either in the hands of his heir or devisee, or of his executor or administrator, is charge- 
able with the payment of his debts and legacies. Wait’s Actions and Def. vol. 1, p. 348 
21, (1877). The responsibility of the heir for the debts or covenants of his ancestor, is 
to be measured, not by the amount of the ancestor’s estate vested in him, but by the 
amount received. Yancy v. Batte, 48 Tex. 46, 59 (1877). 

In New York lineal and collateral warranties with all their incidents are abolished by 
statute, but heirs and devisees are answerable upon the agreement or covenant of the 
ancestor, to the extent of the land descended or demised to them, in the cases, and in 
manner prescribed by law. Barber’s Parties to Actions, p. 206 (2 ed.) 

Copyhold estates are not liable as assets, either in law or equity, to the testator’s debts, 
further than he subjected them thereto. Aldrich v. Cooper, 8 Ves. 393.—CHITTY. 

(9) Carvill’s Lessees v. Griffith, 1 H. & McH. (Md.) 297, 311 (1769). Montgomery v. 
Donois, 7 N. H. 475, 481 (1835). State v. Green, 18 Nev. 34, 47 (1883). Willard on Real 
Estate, p. 344 (2 ed.) Barb. Personal Prop. p. 559. ? : 

In the United States, the state steps into the place of the feudal lord, by virtue of its 
sovereignty, as the original and ultimate proprietor of all the lands within its jurisdic- 
tion; and in most of the states the right of escheat is secured by statute. 2 Pingrey on 
Real Prop. p. 1302. The stern rules of the common law, appertaining to escheat, have 
been modified to a greater or less extent by the constitution, or statutes of the different 
states, and is almost narrowed down to the isolated instance of a failure of heirs propter 
defectum sanguinis,; [On account of failure of blood], or by the death of an alien. Bai- 
ley’s Onus Probandi, 429 (1886). Trustees of the University v. Foy, 1 N.C. (Murp.) 

1805). : 
Re the doubtful propriety of considering escheats under the head of title by pur- 
chase, see ante, note (3) to chapter 14. It may be added that escheats do not answer to 
the description given by our author in the last page, of the effects of the acquisition of 
an estate by purchase; for the inheritable quality of the lands escheated, as we are taught 
in the present page, follows the nature of the seignory, and does not attach in the person 
of the lord to whom the escheat falls. Nor are the lands exempt from the acts of the 
ancestor, from whom the seignory descends, or from the encumbrances of the last tenant. 
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Escheat therefore being a title frequently vested in the lord by inheritance, 
as being the fruit of a signiory to which he was entitled by descent, (for 
which reason the lands escheated shall attend the signiory, and be inheritable 
by such only of his heirs as are capable of inheriting the other, )(z) it may 
seem in such cases to fall more properly under the former general head of 
acquiring title to estates, viz., by descent, (being vested in him by 
*245] act of law, and not by his own act *or agreement, ) than under the 
present, by purchase. But it must be remembered that, in order to 
complete this title by escheat, it is necessary that the lord perform an act of 
his own, by entering on the lands and tenements so escheated, or suing outa 
writ of escheat:(a) on failure of which, or by doing any act that amounts to 
an implied waiver of his right, as by accepting homage or rent of a stranger 
who usurps the possession, his title by escheat is barred.(0) It is therefore 
in some respect a title acquired by his own act, as well as by act of law. 
Indeed, this may also be said of descents themselves, in which an entry or 
other seisin is required, in order to make a complete title: and therefore this 
distribution of titles by our legal writers, into those by descent and by pur- 
chas¢, seems in this respect rather inaccurate, and not marked with sufficient 
precision: for, as escheats must follow the nature of the signiory to which 
they belong, they may vest by either purchase or descent, according as the 
signiory is vested. And, though Sir Edward Coke considers the lord by 
escheat as in some respects the assignee of the last tenant,(¢) and therefore 
taking by purchase; yet, on the other hand, the lord is more frequently con- 
sidered as being wltimus heres,(10) and therefore taking by descent in a kind 
of caducary succession. 

The law of escheats is founded upon this single principle, that the blood of 
the person last seised in fee-simple is, by some means or other, utterly extinct 
and gone; and, since none can inherit his estate but such as are of his blood 
and consanguinity, its follows, as a regular consequence, that when such blood 
is extinct, the inheritance itself must fail: the land must become what the 
feodal writers denominate feudum apertum;(11) and must result back again 
to the lord of the fee, by whom, or by those whose estate he hath, it was 
given. 

Escheats are frequently divided into those propter defectum sanguinis, and 
those propter delictum tenentis:(12) the one sort, if the tenant dies without 

heirs; the other, if his blood be attainted.(@) But both these species 
*246] may well be “comprehended under the first denomination only; for 

he that is attainted suffers an extinction of his blood, as well as he 
that dies without relations. The inheritable quality is expunged in one 
instance, and expires in the other; or, as the doctrine of escheats is very fully 
expressed in Fleta,(e) ‘‘dominus capitalis feodi loco heredis habetur, quoties 
per defectum vel delictum extinguitur sangutis tenentis.’’ (13) 

Escheats therefore arising merely upon the deficiency of the blood, whereby 
the descent is impeded, their doctrine will be better illustrated by considering 
the several cases wherein hereditary blood may be deficient, than by any other 
method whatsoever. 


(z) Co. Litt. 13, (c) 1Inst. 215. 
(oy Bro. Abr. tit. escheat, 26. (d) Co. Litt. 18, 92. 
b) Bro. Abr. tit. acceptance, 25. Co. Litt. 268. (€) -Ba6y er. 


Earl of Bedford’s case, 7 Rep. 6. Smalman v. Agborough, 1 Roll. Rep. 402.— . 
Sebben v. Trezevant, 3 Deeuie) C.) 213-218 (ieee : nas ne 

(10) [The last heir.] Crandall v. Gallup, 12 Day (Conn.) 375 (1837) 

(11) [An open feud.] Barber on Pers. Prop. 245. 

tr) [Those through failure of issue—through fault of the tenant. ] 

13) [‘ The chief lord of the fee is accounted heir whenever the blood of the tenant is 
extinct, either by failure of issue or corruption.’’] 
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I, 2, 3. The first three cases, wherein inheritable blood i i 
collected from the rules of descent laid down and Beisel eee 
chapter, and therefore will need very little illustration or comment First 
when the tenant dies without any relations on the part of any of his ancestors: 
secondly, when he dies without any relations on the part of those ancestors 
from whom his estate descended: thirdly, when he dies without any relations 
of the whole blood.(14) In two of these cases the blood of the first purchaser 
is certainly, in the other it is probably, at an end; and therefore in all of 
them the law directs that the land shall escheat to the lord of the fee: for the 
lord would be manifestly prejudiced, if, contrary to the inherent condition 
tacitly annexed to all feuds, any person should be suffered to succeed to the 
lands, who is not of the blood of the first feudatory, to whom for his personal 
merit the estate is supposed to have been granted.(15) 

4. A monster, which hath not the shape of mankind, but in any part evi- 
dently bears the resemblance of the brute creation, hath no inheritable blood 
and cannot be heir to any land, albeit it be brought forth in marriage: 
but, although it hath deformity in any part of its body, yet if it *hath [*247 
human shape it may be heir.(f) This is a very ancient rule in the 
law of England;(¢) and its reason is too obvious and too shocking to bear a 
minute discussion. ‘The Roman law agrees with our own in excluding such 
births from successions:(/) yet accounts them, however, children in some 


(Ff) Co. Litt. 7, 8. 

(g) Qui contra formam humani generis converso more 
procreantur, ut si mulier monstrosum vel prodigiosum 
enixa sit, inter liberos non computentur. Partus tamen, 
cut natura aliquantulum addiderit vel diminuerit, wt st 


form not human are not considered children; as 
when a woman by a perversion of nature brings 
forth something monstrous or prodigious. Never- 
theless the offspring to which nature has only added 
or from which withheld something, as if it should 


have six or only four fingers, ought to be reckoned 

among children, and though its limbs be useless or 

distorted, yet it is not a monstrous birth.] 
(atboy 145 


sex vel tantum quatuor digitos habuerit, bene debet inter 
diberos connumerari; et, si membra sint inutilia aut 
tortuosa, non tamen est partus monstrosus. Bract. l. 1, 
¢, 6, andl. 5, t. 5, c. 30. [Those who are born with a 


(14) This rule was so strictly observed that even the husband and wife couldjnot lay 
claim to the property of each otheras heir. It would be escheated to the state instead 
of vesting in such relations. But at the present day, ina large numberof the American 
States, husband and wife are made capable by statute of inheriting from each other. In 
some states they inherit equally with the children and the descendants of deceased 
children, while in others they inherit only in the absence of lineal descendants, and in 
some they are even postponed to collateral heirs. Tiedeman on Real Prop. sec. 665, p. 
625 (2 ed. 1892). Pingrey on Real Prop. 1176. 1 Lomax’s Digest, 605. 

(15) The important case of Burgess v. Wheate, 1 Eden, 177-261, was to the following 
purport. A., being seised in fee ex parte paternd [On the father’s side], conveyed to 
trustees, in trust for herself, her heirs and assigns, to the intent that she might dispose 
thereof as she should by her will or other writing appoint. A. died without making any 
appointment, and without heirs ex parte paternad. It was held by lord-keeper Henley, 
(afterwards Northington,) as well as by Sir Thomas Clarke, M. R., and by lord Mans- 
field, C. J., (whose assistance the lord-keeper had requested,) that the heir ex parte 
materné [On the mother’s side] was clearly not entitled. But lord Mansfield thought the 
crown was entitled by escheat; or, if that was not so under the circumstances, then that, 
as between the maternal heir and the trustee, the former was entitled. This opinion, 
‘however, was contrary to that of the lord-keeper and of the master of the rolls; and it 
was decided that, there being a ¢erre tenant, (Barclay v. Russell, 3 Ves. 430,) the crown, 
claiming by escheat, had not a title by swbpa@na to compel a conveyance from the trustee; 
the trust being absolutely determined. Upon the right of the trustee it was not neces- 
sary for the determination of the question before the court to pronounce any positive 
judgment. It should seem, however, that he would have received no assistance from 
equity in support of his claims. Williams v. lord Lonsdale, 3 Ves. 757. And clearly, a 
trustee not having the legal estate in lands purchased with the trust-moneys cannot 
hold against the crown claiming by escheat. Walker v. Denne, 2 Ves. Jr. 170. 

In the case last cited, the court is reported to have said ‘‘ that copyhold cannot escheat 
‘to the crown;”’ but this dictwm, in all probability, however applicable to the instance then 
‘under consideration, was not intended to be understood as a general proposition. Copy- 
holds holden of a manor whereof a subject is lord will escheat to him certainly, and not 
to the crown; but the 12th section of the statute of 39 & 4o Geo, IIL. c. 88, after reciting 
that ‘‘divers lands, tenements, and hereditaments, as well freehold as copyhold, have es- 
cheated and may escheat”’ to the crown, enacts that ‘it shall be lawful to direct by war- 
want under the sign-manual the execution of any trusts to which the lands so escheated 
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respects, where the parents, or at least the father, could reap any advantage 
thereby:(2) (as the us trium liberorum,(16) and the like, ) esteeming them the 
misfortune, rather than the fault, of that parent. But our law will not admit 
a birth of this kind to be such an issue as shall entitle the husband to be 
tenant by the curtesy;(#) because it is not capable of inheriting. And there- 
fore, if there appears no other heir than such a prodigious birth, the land 
shall escheat to the lord. 

s. Bastards are incapable of being heirs. Bastards, by our law, are such 
children as are not born either in lawful wedlock, or within a competent time 
after its determination.(/) Such are held to be zzllius jiliz, the sons of no- 
body; for the maxim of law is, gud ex damnato coitu nascuntur, inter liberos 
non computantur.(m)(17) Being thus the sons of nobody, they have no blood 
in them, at least no inheritable blood: consequently, none of the blood of the 
first purchaser: and therefore, if there be no other claimant than such illegiti- 
mate children, the land shall escheat to the lord.(z) The civil law differs 
from ours in this point, and allows a bastard to succeed to an inheritance, if 
after its birth the mother was married to the father:(0) and also, if the father 
had no lawful wife or child, then, even if the concubine was never married 

to the father, yet she and her bastard son were admitted each to one- 
*248] twelfth of the inheritance;(f) and a bastard was likewise *capable 
of succeeding to the whole of his mother’s estate, although she was: 
never married; the mother being sufficiently certain, though the father is 
not.(g) But our law, in favor of marriage, is much less indulgent to bastards. 

There is, indeed, one instance, in which our law has shown them some 

little regard; and that is usually termed the case of bastard eigné and mulier 


(i) Ff. 50, 16,135. Paul. 4, sent. 9, 2 78. (n) Finch, Law, 117. 
k) Co. Litt. 29, 0) Nov. 89, c. 8. 

1) See book i. ch. 16, ) Ibid. e512: 

m) Co. Litt. 8. (gq) Cod. 6, 57, 5. 


were liable at the time of the escheat, or to which they would have been liable in the 
hands of a subject, and to make such grants of the lands so escheated as to the sovereign 
shall seem meet.’’—CHITTY. 

(16) [The right of three children. ] 

(17) [Those who are the offspring of an illicit cohabitation are not reckoned as 
children. ] 

The law of Scotland allows a person born out of wedlock to be legitimate if his 
parents subsequently intermarry, without any marriage of either with a third person 
intervening. 7 Cl. & Fin. 817, 842. But although the status as to legitimacy of a person 
is for most purposes determined by the law of the domicil of his parents, yet for the 
purpose of inheriting land in England a bastard so legitimated, by the law of Scotland 
is not allowed by the English law to be legitimate. Doe d. Birtwhistle v. Vardell, 5 B. 
& C, 238. 2Scott, N. R. 821. 9 Bligh, 32. 7 Cl. & Fin. 859. Legitimacy according 
to the law of the domicil, as well as according to the law of the place where the land 
lies, is necessary to entitle an heir; for a child born out of wedlock of parents domiciled 
in England, who afterwards married there, was not allowed to inherit lands in Scotland. 
6 Bligh, 468. See 2 Ves. & B. 127. 

As to the status of bastards during the Middle Ages and on the Continent, see Butl. Co. 
Litt. 243, b.—-SwEET. 

Garland v. Harrison, 8 Va. 368, 387, Leigh, (1837). Tiedeman on Real Prop. p. 
632, ¢ 674 (2ed. 1892). In the following States the illegitimate child is allowed to inherit 
from its mother: Alabama, Arkansas, Colorado, Connecticut, Florida, Georgia, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Maryland, Massachusetts, Michigan, Mississippi, Mis- 
souri, Nebraska, New Hampshire, New Mexico, New York, North Carolina, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Utah, Vermont, Virginia and 
Washington. In New York they inherit from their mother if she has no lawful issue. 
In many of the States, the rule of the civil law is accepted and a subsequent marriage 
between the mother and the putative father will legitimatize the bastard and enable it to 
inherit as a child born in wedlock. In most of the States the statute requires the father 
to acknowledge the child as his, and in some of the States this must be done in writing, 
In Kansas they inherit from the putative father when his recognition of them is notorious. 
2 Pingrey on Real Prop. 1181-1183. 
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puasné.(18) ‘This happens when a man has a bastard son, and afterwards 
marries the mother, and by her has a legitimate son, who, in the language of 
the law, is called a mulier, or, as Glanvil(r) expresses it in his Latin, fjilius 
mulieratus, the woman before marriage being concubina, and aierw ands 
multer. Now, here the eldest son is bastard, or bastard eigné, and the 
younger son is legitimate, or mulier putsne. If then the father dies. and the 
bastard eigné enters upon his land, and enjoys it to his death, and dies seised 
thereof,(19) whereby the inheritance descends to his issue; in this case the 
mulier puisne, and all other heirs, (though minors, feme-coverts, or under 
any incapacity whatsoever,) are totally barred of their right.(s) And this, 
1. Asa punishment on the mudéer for his negligence, in not entering during 
the dastard’s life, and evicting him. 2. Because the law will not suffer a man 
to be bastardized after his death who entered as heir and died seised, and 
so passed for legitimate in his lifetime. 3. Because the canon law (fol- 
lowing the civil) did allow such bastard eigné to be legitimate on the subse- 
quent marriage of his mother; and therefore the laws of England (though 
they would not admit either the civil or canon law to rule the inheritances of 
this kingdom, yet) paid such a regard to a person thus peculiarly circum- 
stanced, that, after the land had descended to his issue, they would not 
unravel the matter again, and suffer his estate to be shaken. But this 
indulgence was shown to no other kind of bastard; for, if the mother was 
never married to the father, such bastard could have no colorable title at 
all.(¢)(20) 

**As bastards cannot be heirs themselves, so neither can they have [*249 
any heirs but those of their own bodies. For, as all collateral 
kindred consists in being derived from the same common ancestor, and a 
bastard has no legal ancestors, he can have no collateral kindred; and, conse- 
quently, can have no legal heirs but such as claim by a lineal descent from 
himself. And therefore if a bastard purchase land and dies seised thereof 
without issue, and intestate, the land shall escheat to the lord of the fee.(z) 

6. Aliens,(v) also, are incapable of taking by descent, or inheriting:(w) 
for they are not allowed to have any inheritable blood in them; rather indeed 
upon a principle of national or civil policy, than upon reasons strictly feodal. 
Though, if lands had been suffered to fall into their hands who owe no alle- 


PB) 195 Wg aal (uw) Bract. l. 2, c.7. Co. Litt. 244. 
8) Litt. 2399. Co. Litt. 244. i See book i. ch. 10. 
t) Litt. ¢ 400. w) Co, Litt. 8. 


(18) Bastard eigné, an elder son, born before the marriage of his parents. Mulier 
puisne or filius mulieratus, a legitimate son, whose elder brother is illegitimate. Con- 
cubina, aconcubine. Mulier, a wife. aa ; 

(19) There must not only be a dying seised, but a descent to his zsswe. Co. Litt. 244, a. 
And if the bastard dieth seised, his wife enceint with a son, the mulier enter, the son is 
born, the issue of the bastard is barred. Ibid. Broke, tit. Descent, 41. Plowd. 57, a., 
372, a.—CHITTY, ‘ ; ; 

(20) The charge of bastardy, importing disgrace, made against one, who being dead 
could not answer for himself, was necessary to be inquired into, perhaps to determine the 
rights of others. The inquiry was made by a jury which declared openly their unwill- 
ingness ‘to bastardize the dead.” This unwillingness at length became a positive rule 
of law. Pollock & Maitland’s History of Eng. Law. ; : 

It would seem that this privilege of the dastard eigné no longer exists, 1n consequence 
of statute 3 & 4 W. IV. c. 27 having enacted (s. 39) that no descent cast shall defeat any 
right of entry. —KERR. f : 

On distribution of an intestate’s personal estate, the claim of a granddaughter might be 
resisted by proof of the illegitimacy of her mother, notwithstanding intestate’s recogni- 
tion of the mother as his daughter, and notwithstanding that the intestate, his wife, and 
daughter (the claimant’s mother) were all dead, and the granddaughter’s legitimacy had 
never before been called into question. Busson v, Forsyth, N. J. Eq. 277-280 (1880). 
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giance to the crown of England, the design of introducing our feuds, the 
defence of the kingdom, would have been defeated. Wherefore if a man 
leaves no other relations but aliens, his land shall escheat to the lord.(21) 

As aliens cannot inherit, so far they are on a level with bastards; but as 
they are also disabled to hold by purchase,(7)(22) they are under still greater 
disabilities. And, as they can neither hold by purchase nor by inheritance, 
it is almost superfluous to say that they can have no heirs, since they can 
have nothing for an heir to inherit; but so it is expressly holden, (_) because 
they have not in them any inheritable blood. 

And further, if an alien be made a denizen by the king’s letters-patent, 
and then purchases land, (which the law allows such a one to do,) his son, 
born before his denization, shall not (by the common law) inherit those - 
lands; but a son born afterwards may, even though his elder brother be 

living; for the father, before denization, had no inheritable blood | 
*250] to communicate to his eldest son; but by denization it acquires *an 
hereditary quality, which will be transmitted to his subsequent pos- 
terity. Yet if he had been naturalized by act of parliament, such e/dest son 
might then have inherited; for that cancels all defects, and is allowed to have 
a retrospective energy, which simple denzzation has not. (2) (23) 
Sir Edward Coke(a) also holds, that if an alien cometh into England and 


x) Co. Litt. 2. (z) Co. Litt. 129. 
y) Co. Litt. 2. 1 Lev. 59. (a) 1 Inst. 8. 


(21) Hunt v. Warnick’s Heirs, 1 Hardin (Ky. 1806). Vaux wv. Nesbitt, 1 McC. (S. C.) 
532, 372 (1826). Jackson uv. Fitzsimmons, 10 Wend. (N. Y.) 11, 17 (1832). Mayor v. 
East India Co., 1 Moore (Ind. App.) 176, 240 (1836). Corse v. Corse, 4 Lower Can. (L. 
& A.) 310, 316 (1854). Trustees v. Chambers Ex., 3 Jones (N. C.) Eq. 253, 263 (1857). 

There is one exception to the general law against aliens, founded on the treaty of 1794 
between this country and the United States of America, by the 9th article of which treaty 
it was stipulated that the British subjects who then held lands in the United States, or 
American subjects who then held lands in Great Britain, ‘‘ might grant, sell, or devise 
the same to those whom they should please, in like manner as if they were natives, and 
that neither they, nor their heirs nor assigns, should, so far as might respect the said 
lands and the legal remedies thereto, be regarded as aliens;’’ and this stipulation was 
confirmed by the statute 39 Geo. III. c. 97, s. 24. See 1 Russ. & M. 663.—SWEET. 

And by the treaty of November, 1850, between the United States and the Swiss Con- 
federation, a citizen of either country residing in the other had his incapacity as an alien 
so far removed as to enable his next of kin, an alien, to sell land of which he was seised, 
and ‘‘ withdraw and export the proceeds thereof.’’ Hanenstein v, Iynham, 100 U. S. 
483-84 (1879). 

(22) Williams on Real Prop. p. 83 (16 ed.). If the purchase be made with the king’s 
license, it seems that he may hold. See 14 Hen. IV. 20, Harg. Co. Litt. 2, b. n. 2.— 
Cari ny. 

The subject has been often before the Supreme Court of the U. S., and the cases seem 
to decide, that if a citizen dies intestate, and his next relation is an alien, a remote heir 
who is a citizen, is entitled to inherit, and the land will not escheat. Vaux v. Nesbitt, 
1 McCord. (S. C.) 352, 374 (1826). Hardy v. Deleon, 5 Hartley (Tex.) 211, 242 (1849). 
It may be stated as a general principle deducible from the authorities, that alienage is a 
disability that can only be taken advantage of by the government or sovereign power in 
a state, and that the real property purchased by an alien does not vest in the govern- 
ment until office found, and the alien may protect and defend his property as a citizen: 
and as to sales and transfers of real estate by or to aliens, they stand upon the same 
footing as sales and transfers made by citizens, subject only to the right of the sovereign 
power of government to institute proceedings to cause a forfeiture. Territory v. Lee, 2 
Mont. (Blake) 124-128 (1874). Wunderlee v. Wunderlee, 144 Illinois, 40-58 (1893). 
Halstead v. Commissioners, 56 Ind. 363-377 (1877). People v. Folsom, 5 Morris (Cal. ) 
373-376 (1885). Trezevant, etc. v. Estate of Osbourne, 1 Treadw. (S. C.) 61, 62 (1812) 

(23) Naturalization of an alien wife has not under the general acts of Congress a retro- 
active operation, so as to entitle her to dower in lands of which her husband was seised 
during coverture, and which he had aliened before her naturalization. Priest v. Cum- 
mings, 20 Wend. (N. Y.) 338-343 (1838). Nor will a naturalization of the husband 
remove the disability of the alien wife to be endowed. Sutliff v. Forgey, 1 Cowen (N. 
Y¥.) 89-95 (1873). 
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there hath issue two sons, who are thereby natural-born subjects; and one of 
them purchases land, and dies; yet neither of these brethren can be heir to 
the other. For the commune vinculum, or common stock of their consan- 
guinity, is the father; and as he had no inheritable blood in him, he could 
communicate none to his sons; and, when the sons can by no possibility be 
heirs to the father, the one of them shall not be heir to the other. (24) And 
this opinion of his seems founded upon solid principles of the ancient law: not 
only from the rule before cited,(6) that cestuy, que dott inheriter al pere, dott 
tnheriter al fils:(25) but also because we have seen that the only feodal 
foundation, upon which newly-purchased land can possibly descend to a 
brother, is the supposition and fiction of law, that it descended from some 
one of his ancestors; but in this case, as the intermediate ancestor was an 
alien, from whom it could by no possibility descend, this should destroy the 
supposition, and impede the descent, and the land should be inherited ut 
feudum stricte novum,(26) that is, by none but the lineal descendants of the 
purchasing brother; and, on failure of them, should escheat to the lord of the 
fee. But this opinion hath been since overruled:(c) and it is now held for 
law, that the sons of an alien born here, may inherit to each other; the 
descent from one brother to another being an zmmediate descent.(d) And 
reasonably enough upon the whole; for, as (in common purchase) the 
whole of the supposed descent from indefinite ancestors is but fictitious, the 
law may as well suppose the requisite ancestor as suppose the requisite 
descent. 

*It is also enacted, by the statute 11 & 12 W. IIIc. 6, that all [*25r 
persons, being natural-born subjects of the king, may inherit and 
make their titles by descent from any of their ancestors lineal or collateral; 
although their father or mother, or other ancestor, by, from, through, or 
under whom they derive their pedigrees, were born out of the king’s alle- 
giance. But inconveniences were afterwards apprehended, in case persons 
should thereby gain a future capacity to inherit, who did not exist at the 
death of the person last seised. As, if Francis the elder brother of John 
Stiles be an alien, and Oliver the younger be a natural-born subject, upon 
John’s death without issue his lands will descend to Oliver the younger 
brother: now, if afterwards Francis has a child born in England, it was feared 
that, under the statute of king William, this new-born child might defeat the 
estate of his uncle Oliver. Wherefore it is provided, by the statute 25 


Geo. II. c. 39, that no right of inheritance shall accrue by virtue of the ~ 


former statute to any persons whatsoever, unless they are in being and 


(b) See pages 223 and 239. (d) See page 226. 
(c) 1 Ventr. 413. 1 Lev. 59. 1 Sid. 193. 


(24) But now by statutein England and in this country, generally such persons can 
inherit from each other, although they claim relationship through a person who is an 
alien. And where an alien is specially authorized by statute to hold and take land, it 
seems that only those relations can inherit from him who are citizens. At least, if there 


are such heirs, and others who are aliens, the former will inherit to the exclusion of the - 


latter. But, in a number of the States, statutes have been passed removing altogether 
the disability of alienage. Tiedeman on Real Prop. sec. 675, p. 633 (2 ed. 1892). 
An alien who has resided in the United Kingdom for a term of not less than five years, 


or has been in the service of the crown for a term of not less than five years, and intends, - 


when naturalized, either to reside in the United Kingdom, or to serve under the crown, 
may apply to one of her majesty’s principal secretaries of State for a certificate of natur- 


alization. If satisfactory evidence is brought to the secretary, the application will be _ 


granted, which will confer all the rights and privileges on the applicant which a natural 
born British subject is entitled to, but if he has never renounced allegiance to the foreign 


_ state from which he came, he shall not be deemed to be a British subject when within the 


a 


limits of that foreign State. 33 Vict.c.14. Chitty’s Hng. Stats. vol. I, title Alien, p. 9. 
(25) [He who is heir to the father is heir to the sou. | 
(26) [As a fee strictly new. ] 
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capable to take as heirs at the death of the person last seised:—with an ex- 
ception however to the case, where lands shall descend to the daughter of an 
alien; which descent shall be divested in favor of an after-born brother, or 
the inheritance shall be divided with an after-born sister or sisters, according 
to the usual rule(e) of descents by the common law. 

7. By attainder also, for treason or other felony, the blood of the person 
attainted is so corrupted, as to be rendered no longer inheritable. (27) 

Great care must be taken to distinguish between forfeiture of lands to the 
king, and this species of escheat to the lord; which, by reason of their simili- 
tude in some circumstances, and because the crown is very frequently the 
immediate lord of the fee, and therefore entitled to both, have been often 
confounded together. Forfeiture of lands, and of whatever else the offender 

possessed, was the doctrine of the old Saxon law,(/) asa part of 
*252] punishment for the offence; *and does not at all relate to the feodal 

system, nor is the consequence of any signiory or lordship para- 
mount:(¢) but, being a prerogative vested in the crown, was neither super- 
seded nor diminished by the introduction of the Norman tenures; a fruit 
and consequence of which, escheat must undoubtedly be reckoned. Escheat 
therefore operates in subordination to this more ancient and superior law of 
forfeiture. 

The doctrine of escheat upon attainder, taken singly, is this: that the 
blood of the tenant, by the commission of any felony, (under which denom- 
ination all treasons were formerly comprised, )(/) is corrupted and stained, 
and the original donation of the feud is thereby determined, it being always 
granted to the vassal on the implied condition of dum bene se gesserit.(28) 
Upon the thorough demonstration of which guilt, by legal attainder, the 
feodal covenant and mutual bond of fealty are held to be broken, the estate 
instantly falls back from the offender to the lord of the fee, and the inherita- 
ble quality of his blood is extinguished and blotted out forever. In this 
situation the law of feodal escheat was brought into England at the conquest; 
and in general superadded to the ancient law of forfeiture. In consequence 
of which corruption and extinction of hereditary blood, the land of all 
felons would immediately revest in the lord, but that the superior law of for- 
feiture intervenes, and intercepts it in its passage: in case of treason, forever; 
in case of other felony, for only a year and a day; after which time it goes 
to the lord in a regular course of escheat,(z) as it would have done to the 
heir of the felon in case the feodal tenures had never been introduced. And 
that this is the true operation and genuine history of escheats will most 
evidently appear from this incident to gavelkind lands, (which seems to be 
the old Saxon tenure, ) that they are in no case subject to escheat for felony, 
though they are liable to forfeiture for treason. (7) (29) 


9 See pages 208 and 214. h) 3 Inst. 15. Stat. 25 Edw. III. c. 2, 212. 
) LL. Alfred. c.4. LL. Canut. ec. 54, 2) 2 Inst. 36. 
g) 2 Inst. 64. Salk. 85. (J) Somner, 58. Wright, Ten. 118. 


(27) 1 Lomax Dig. p. 606. Boone on Real Prop. 3 270 (1883). So great was the 
hardship and injustice to innocent persons, realized as the result of attainders of treason, 
that when the constitution of the United States was framed, it was provided therein, art. 
3, 3, that no attainder of treason should work a corruption of blood nor forfeiture of 
estate, except during the life of the attainted person. By act of congress, passed July 17, 
1862, and a joint resolution of the same date, explanatory of the act, it is ordained that 
the life estate only of the offender may be condemned and sold. By proper proceedings. 
under this act, the offender is deprived of all interest in, or power over, his estate, but 
after his death the land may be conveyed and owned as if there had never been a for- 
feiture. By statute 3 and 4 Wm. IV. c. 106, forfeitures in England are limited to the 
life estate of the attainted person. 

(28) [Whilst he shall have conducted himself well.] 

(29) Attorney-General of Ontario v. Reilly, 26 Grant’s Chancery Rep. 126, 130 (1878). 
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*KAs a consequence of this doctrine of escheat, all lands of inheri- [*253 
tance immediately revesting in the lord, the wife of the felon was 
liable to lose her dower, till the statute 1 Edw. VI. c. 12 enacted, that albeit 
any person be attainted of misprision of treason, murder, or felony, yet his 
wife shall enjoy her dower. But she has not this indulgence where the 
ancient law of forfeiture operates, for it is expressly provided by the statute 
5 & 6 Edw. VI. c. 11 that the wife of one attaint of high treason shall not 
be endowed at all.(30.) 

Hitherto we have only spoken of estates vested in the offender at the time 
of his offence or attainder. And here the law of forfeiture stops; but the 
law of escheat pursues the matter still further. For the blood of the tenant 
being utterly corrupted and extinguished, it follows not only that all that he 
now has shall escheat from him, but also that he shall be incapable of inherit- 
ing any thing for the future. This may further illustrate the distinction 
between forfeiture and escheat. If therefore a father be seised in fee, and 
the son commits treason and is attainted, and then the father dies: here the 
lands shall escheat to the lord; because the son, by the corruption of his 
blood, is incapable to be heir, and there can be no other heir during his life; 
but nothing shall be forfeited to the king, for the son never had any interest 
in the lands to forfeit.(£) In this case the escheat operates, and not the 
forfeiture; but in the following instance the forfeiture works, and not the 
escheat. As where a new felony is created by act of parliament, and it is 
provided (as is frequently the case) that it shall not extend to corruption of 
blood; here the lands of the felon shall not escheat to the lord, but yet the 
profits of them shall be forfeited to the king for a year and a day, and so 
long after as the offender lives. (7) 

There is yet a further consequence of the corruption and extinction 
of hereditary blood, which is this: that the person *attainted shall [*254 
not only be incapable himself of inheriting, or transmiting his own 
property by heirship, but shall also obstruct the descent of lands or tene- 
ments to his posterity, in all cases where they are obliged to derive their title 
through him from any remoter ancestor. The channel which conveyed the 
hereditary bloodfrom his ancestors to him is not only exhausted for the pres- 
ent, but totally dammed up and rendered impervious for the future. This 
is a refinement upon the ancient law of feuds, which allowed that the grand- 
son might be heir to his grandfather, though the son in the intermediate 
generation was guilty of felony.(#) But, by the law of England, a man’s 
blood is so universally corrupted by attainder, that his sons can neither 
inherit to him nor to any other ancestors,(7) at least on the part of their 
attainted father. 

This corruption of blood cannot be absolutely removed but by authority of 
parliament. the king may excuse the public punishment of an offender, 
but cannot abolish the private right which has accrued or may accrue to 
individuals as a consequence of the criminal’s attainder. He may remit a 
forfeiture, in which the interest of the crown is alone concerned; but he can- 
not wipe away the corruption of blood; for therein a third person hath an 
interest, the lord who claims by escheat.(31) If, therefore, a man hath a 


. Litt. 13. m) Van Leeuwen. in 2 Feud, 31. 
iy ust. 4. {ny Co. Litt, 391. 


30) ‘‘ Or of any other treasons whatsoever they be,”’ s. 13: the wife therefore is barred 
by the attainder of her husband for petit as well as high treason, but not for any murder 
or other felony. See Co. Litt. 37, a. Staundf. 195, b.—CHITTY. By stat. Geo. IV. Caai, 
2 2, ‘‘ petit treason shall be deemed to be murder only, and no greater offence. 

(31) Bright’s Husb. and Wife, p. 156. 
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son, and is attainted, and afterwards pardoned by the king; this son can 
never inherit to his father, or father’s ancestors; because his paternal blood, 
being once thoroughly corrupted by his father’s attainder, must continue so: 
but if the son had been born after the pardon, he might inherit; because by 
the pardon the father is made a new man, and may convey new inheritable 
blood to his after-born children. (0) 
Herein there is, however, a difference between aliens and persons attainted. 
Of aliens, who could never by any possibility be heirs, the law takes 
*255] no notice, and therefore we have *seen that an alien elder brother 
shall not impede the descent to a natural-born younger brother. But 
in attainders it is otherwise: for if a man hath issue a son, and is attainted, 
and afterwards pardoned, and then hath issue a second son, and dies; here 
the corruption of blood is not removed from the eldest, and therefore he 
cannot be heir; neither can the youngest be heir, for he hath an elder brother 
living, of whom the law takes notice, as he once had a possibility of being 
heir: and therefore the younger brother shall not inherit, but the land shall 
escheat to the lord: though had the elder died without issue in the life of the 
father, the younger son born after the pardon might well have inherited, for 
he hath no corruption of blood.(f) So, if a man hath issue two sons, and 
the elder in the lifetime of the father hath issue, and then is attainted and 
executed, and afterwards the father dies, the lands of the father shall not 
descend to the younger son; for the issue of the elder, which had once a pos- 
sibility to inherit, shall impede the descent to the younger, and the land shall 
escheat to the lord.(g) Sir Edward Coke in this case allows(7) that if the 
ancestor be attainted, his sons born before the attainder may be heirs to each 
other; and distinguishes it from the case of the sons of an alien, because 
in this case the blood was inheritable when imparted to them from the father; 
but he makes a doubt (upon the principles before mentioned, which are now 
overruled)(s) whether sons, born after the attainder, can inherit to each 
other, for they never had any inheritable blood in them. (32) 

Upon the whole, it appears that a person attainted is neither allowed to 
retain his former estate, nor to inherit any future one, nor to transmit any 
inheritance to his issue, either immediately from himself, or mediately through 
himself from any remoter ancestor; for his inheritable blood, which is neces- 
sary either to hold, to take, or to transmit any feodal property, is blotted out, 
corrupted, and extinguished forever: the consequence of which is, that 

estates thus impeded in their descent result back and escheat to the lord. 
*256 | *This corruption of blood, thus arising from feodal principles, but 

perhaps extended further than even those principles will warrant, has 
been long looked upon as a peculiar hardship: because the oppressive part 
of the feodal tenures being now in general abolished, it seems unreasonable 
to reserve one of their most inequitable consequences; namely, that the chil- 
dren should not only be reduced to present poverty, (which, however severe, 
is sufficiently justified upon reasons of public policy, ) but also be laid under 
future difficulties of inheritance, on account of the guilt of their ancestors. 
And therefore in most (if not all) of the new felonies created by parliament 
since the reign of Henry the Highth, it is declared that they shall not extend 
to any corruption of blood: and by the statute 7 Anne c. 21 (the operation 
of which is postponed by the statute 17 Geo. II. c. 39) it is enacted, that 
after the death of the late pretender, and his sons, no attainder for treason 
shall extend to the disinheriting any heir, nor the prejudice of any person, 


i Co. Litt. 392, r) Co. Litt. 8 
‘p) Ibid. 8. fal. P. C 
(>) Deon as ") 1 Hal. P. C. 857, 


(32) Kynnaird v. Leslie, Law Rep. 1 C. P. 395 (1866), 
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other than the offender himself: which provisions have indeed carried the 
remedy further than was required by the hardship above complained of; 
which is only the future obstruction of descents, where the pedigree happens 
to be deduced through the blood of an attainted ancestor, (33) 

Before I conclude this head of escheat, I must mention one singular instance 
in which lands held in fee-simple are not liable to escheat to the lord, even. 
when their owner is no more, and hath left no heirs to inherit them. And 
this is the case of a corporation; for if that comes by any accident to be dis- 
solved, the donor or his heirs shall have the land again in reversion, and not 
the lord by escheat; which is perhaps the only instance where a reversion can 
be expectant on a grant in fee-simple absolute.(34) But the law, we are 
told,(¢) doth tacitly annex a condition to every such gift or grant, that if the 
corporation be dissolved, the donor or grantor shall re-enter; for the 
cause of the gift or grant *faileth. This is indeed founded upon the [257 
self-same principle as the law of escheat; the heirs of the donor being 
only substituted instead of the chief lord of the fee: which was formerly 
very frequently the case in subinfeudations, or alienations of lands by a 
vassal to be holden as of himself, till that practice was restrained by the 
statute of guza emptores, 18 Edw. I. st. 1, to which this very singular instance 
still in some degree remains an exception. 

There is one more incapacity of taking by descent, which, not. being pro- 
ductive of any escheat, is not strictly reducible to this head, and yet must 
not be passed over in silence. It is enacted by the statute 11 & 12 Will. III. 
c. 4, that every papist who shall not abjure the errors of his religion by 
taking the oaths to the government, and making the declaration against tran- 
substantiation,(35) within six months after he has attained the age of eighteen 
years, shall be incapable of inheriting, or taking, by descent as well as pur- 
chase, any real estates whatsoever; and his next of kin, being a protestant, 
shall hold them to his own use till such time as he complies with the terms 
imposed by the act. ‘This incapacity is merely personal; it affects himself 
only, and does not destroy the inheritable quality of his blood, so as to impede 
the descents to others of his kindred. In like manner as, even in the times 
of popery, one who entered into religion, and became a monk professed, was 
incapable of inheriting lands, both in our own(z) and the feodal law; ¢o0 quod 
destit esse miles seculi qui factus est miles Christi: nec beneficium pertinet ad 
eum qui non debet gerere officium.(w)(36) But yet he was accounted only 


‘t) Co. Litt. 13. (w) 2 Feud. 21. 
tu) Co. Litt, 132. 


(33) And now corruption of blood is almost entirely abolished; for by the statute 54 
Geo. III. c. 145, corruption of blood was abolished in all cases except the crimes of trea- 
son or murder; and by the 3 & 4 W. IV. c. 106, s. Io, it is enacted that when any person 
from whom the descent of any land is to be traced shall have had any relation who, 
having been attainted, shall have died before such descent shall have taken place, then 
such attainder shall not prevent any person from inheriting such land who would have 
been capable of inheriting the same by tracing his descent through such relation if he 
had not been attainted, unless such lands shall have escheated in consequence of such. 
attainder before the 1st of January, 1834. STEWART. 

(34) Van Kleck v. Dutch Church, 20 Wend. (N. VY.) 502 (1838). 

(35) Hale v. Everett, 53 N. H. 186 (1868). Lomax Dig. p. 606. This act was repealed 
by the 18 Geo. III. c. 6, so far as to permit such Roman Catholics to inherit real property 
as would take the oath of allegiance prescribed in the statute, which is the same oath that 
is directed to be taken by 31 Geo. III. c. 32, which has repealed all the other odious: 
restrictions upon those who profess the Catholic religion.—CHRISTIAN. Now by the 
statute 10 Geo. IV. c. 7, 3 23, it is enacted that no oath shall be required of Roman Cath- 
olic subjects, to enable them to hold or enjoy any property, of any sort, other than that 
which may be exacted of other subjects. _ t 

(36) [He who becomes a soldier of Christ hath ceased to be a soldier of the world, nor 
is he entitled to any reward who acknowledges no duty. ] 
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civiliter mortuus,(37) he did not impede the descent to others, but the next 
heir was entitled to his or his ancestor’s estate. 

These are the several deficiencies of hereditary blood, recognized by the 
law of England; which, so often as they happen, occasion iands to escheat to 
the original proprietary or lord. 


CHAPTER XVI. 


II. OF TITLE BY OCCUPANCY. 


OccuPANCcy is the taking possession of those things which before belonged 
to nobody. ‘This, as we have seen,(@) is the true ground and foundation of 
all property, or of holding those things in severalty which by the law of 
nature, unqualified by that of society, were common to all mankind.(z1) But 
when once it was agreed that every thing capable of ownership should have 
an owner, natural reason suggested, that he who could first declare his in- 
tention of appropriating any thing to his own use, and, in consequence of 
such intention, actually took it into possession, should thereby gain the abso- 
lute property of it; according to that rule of the law of nations, recognized 
by the laws of Rome,(6) guod nullius est, td ratione naturali occupanti con- 
ceditur.(2) 

This right of occupancy, so far as it concerns real property, (for of personal 
chattels I am not in this place to speak, ) hath been confined by the laws of 
England within a very narrow compass; and was extended only to a single 
instance; namely, where a man was tenant pur auter vie, or had an estate 
granted to himself only (without mentioning his heirs) for the life of another 
man, and died during the life of cestuy gue vie, or him by whose life it 
was holden; in this case he that could first enter on the land might lawfully 
retain the possession, so long as cestuy gue vie lived, by right of occu- 
pancy.(¢) (3) 


(3 rae and 8. (c) Co. Litt. 41. 


(37) [Dead in law. ] 

(1) Eads v. Brazelton, 22 Bar. (Ark.) 501 (1860). Kuntz v. Fire Ins. Co. 16 Upp. Can. 
C. P. 573, 582 (1866). Conway v. C. P. Ry. Co.,7 Ont. 673, 692 (1885). 2 Broom & Had- 
ley’s Com. 411. Tiedeman on Real Prop. 2 681 (2 ed. 1892). 

(2) [That which belongs to no one, is by natural reason granted to the occupant. ] 
Owen v. Lucas, I Brevard,(S. C.) 406, 409 (1805). ‘This common law doctrine has been 
abolished by statute in England, and in most, if not all, of the United States. ‘The estate 
is either given the quality of an estate of inheritance, and descends to the heirs of the 
tenant per autre vie [For the life of another], or is made a chattel real, and vests in his 
personal representatives. Tiedeman on Real Prop. 2 ed. sec. 61, p. 44; sec. 683, p. 637. 
The only object of these statutes was to prevent the land being taken by a special occu- 
pant who could not be made liable for the value of the land as heir, in payment of the 
debts of his ancestor, and to provide for the application of the estate to the payment of 
the debts of the one who held the estate, or the distribution of it among his next of 
kin. They did not destroy the estate. Mosher v. Yost, 33 Barb. N. Y. 280 (1861 ) 
Brantly’s Pers. Prop. p. 202, § 124 (1891). 

(3) Gillett v. Gaffney, 3 Colo. 356 (1877). Williams on Real Prop. 20 (6 ed.) Wash- 
burn on Real Prop. 126 (5 ed.) Lawson’s Prop. Rights, vol. 6, p. 2714 ex Boone 
on Real Prop. p. 53, 2 35 (1883). 
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a ioe pees EEX been recurring to first principles, and calling [*259 
o ascertain the property of the land, when left 
without a legal owner. ° For it did not revert to the erantor though it for- 
merly (d) was supposed so to do; for he had parted with all his interest, so 
long as cestuy gue vie lived: it did not escheat to.the lord of the fee. for 
all escheats must be of the absolute entire fee, and not of any particular 
estate carved out of it; much less of so minute a remnant as this: it did not 
belong to the grantee; for he was dead: it did not descend to his heirs: for 
there were no words of inheritance in the grant: nor could it vest in his ex- 
ecutors; for no executors could succeed to a freehold. Belonging therefore 
to nobody, like the hwreditas jacens(4) of the Romans, the law left it open to 
be seised and appropriated by the first person that could enter upon it, dur- 
ing the life of cestuy gue vie, under the name of an occupant.(5) But there 
was no right of occupancy allowed, where the king had the reversion of the 
lands: for the reversioner hath an equal right with any other man to enter 
upon the vacant possession, and where the king’s title and a subject’s concur 
the king’s shall always be preferred: against the king therefore there could 
be no prior occupant, because wllum tempus occurit regi.(e)(6) And, even 
in the case of a subject, had the estate pur auter vie been granted to a man 
and his heirs during the life of cestuy que vie, there the heir might, and still 
may, enter and hold possession, and is called in lawa special occupant: as 
having a special exclusive right by the terms of the original grant, to enter 
upon and occupy this hereditas jacens, during the residue of the estate 
granted: though some have thought him so called with no very great pro- 
priety,(/) and that such estate is rather a descendible freehold. But the 
title of common occupancy is now reduced almost to nothing by two statutes: 
the one 29 Car. II. c. 3, which enacts (according to the ancient rule of 
law) (g) that where there is no special occupant, in whom the estate 

may vest, the tenant pur auter vie may devise it *by will, or itshall go [*260 
to the executors or administrators, and be assets in their hands for 
payment of debts;(7) the other, that of 14 Geo. II. c. 10, which enacts that 
the surplus of such estate pur auter vie, after payment of debts, shall go ina 
course of distribution like a chattel interest. 


(d) Bract. 7. 2, ¢. 9, 1. 4, t. 8,¢. 9,34. Flet.l. 3, ¢. (f) Vaugh. 201. 
12, 26, J. 5, ©. 5, g 15. (g) Bract. ibid. Flet. ibid. 
(e) Co. Litt. 41. 


(4) [The unoccupied inheritance. ] 
(5) This rule as to estates pur auter vie [For the life of another] has been abolished 

in England and in the United States. Pingrey on Real Prop. 320, 321. Lomax Dig. 

. 46. 

6) [No time runs against the king. ] 

7) t Washburn on Real Prop. vol. 1, p. 127 (3 ed. 1887). 
The statute seems inaccurately stated in this sentence. The 12th section enacts ‘‘that 
estates pur auter vie shall be devisable by will in writing, signed by the devisor or by his 
agent in presence of three witnesses; and if no such devise be made, the same shall be 
chargeable in the hands of the heir, if it shall come to him by reason of special occu- 
pancy, as assets by descent; and in case there be no special occupant, it shall go to the 
executor or administrator of the party who had the estate thereof by virtue of the grant, 
and shall be assets in his hands.’”? Mr. Christian observes, ‘‘ [he meaning of the statute 
seems to be this, that every estate pur auter vie, whether there is a special occupant 
or not, may be devised like other estates in land, by a will attested by three witnesses. 
If not devised, and there is a special occupant, then it is assets by descent in the hands 
of the heir; if there is no special occupant, then it passes, like personal property, to exe- 
cutors and administrators, and shall be assets in their hands.’’ Lord Kenyon, in 6 Term 
Rep. 291, observed, “ These questions on estates pur auter vie do not frequently arise. 
Such estates certainly are not estates of inheritance: they. have been sometimes called, 
though improperly, descendible freeholds: strictly speaking, they are not descendible 
freeholds, because the heir-at-law does not take by descent. If an action at common 
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By these two statutes the title of common occupancy is utterly extinct and. 
abolished; though that of special occupancy by the heir-at-law continues to- 
this day; such heir being held to succeed to the ancestor’s estate, not by 
descent, for then he must take an estate of inheritance, but as an occupant 
specially marked out and appointed by the original grant. But, as before 
the statutes there could no common occupancy be had of incorporeal heredit- 
aments, as of rents, tithes, advowsons, commons, or the like,(#) (because, 
with respect to them, there could be no actual entry made, or corporal seisin 
had; and therefore by the death of the grantee pur auter vie a grant of such 
hereditaments was entirely determined, ) so now, I apprehend, notwithstand- 
ing these statutes, such grant would be determined likewise; and the heredit- 
aments would not be devisable, nor vest in the executors, nor go in a course 
of distribution. For these statutes must not be construed so as to create any 
new estate, or keep that alive which by the common law was determined, 
and thereby to defer the grantor’s reversion; but merely to dispose of an 
interest in being, to which by law there was no owner, and which therefore 
was left open to the first occupant.(8) When there is a residue left, the 
statutes give it to the executors and administrators, instead of the first occu- 
pant; but they will not create a residue, on purpose; to give it to either.(z) 
They only meant to provide an appointed instead of a casual, a certain 
instead of an uncertain, owner of lands which before were nobody’s; and 
thereby to supply this casus omissus,(g) and render the disposition of law in 
all respects entirely uniform; this being the only instance wherein a title to- 

real estate could ever be acquired by occupancy.(10) 
*261 | *This, Isay, was the only instance; for I think there can be no. 
other case devised, wherein there is not some owner of the land 


(h) Co. Litt. 41. Vaugh. 201. tithes or other incorporeal hereditaments, as good 
(z) But see now the statute 5 Geo. III. c.17, which _and effectual fo all intents and purposes as leases of 
makes leases for one, two, or three lives, by ecclestas- | corporeal possessions. 


tical persons or any eleemosynary corporation, of 


law has been brought against the heir on the bond of his ancestor, he might have 
pleaded riens per descent [Nothing by descent]; for these estates were not liable to the. 
debts of the ancestor before the statute of frauds. That act made them chargeable in the 
hands of the heir, as assets by descent, if he took by reason of a special occupancy; 
and if there be no special occupant, it directs that they shall go to the executors, subject 
to the debts of the testator; and the statute 14 Geo. IT. c. 20 renders them distributable 
as personalty. An estate pur auter vie therefore partakes somewhat of the nature of a 
personal estate: though it is not a chattel interest, it still remains a freehold interest for 
many purposes, such as giving a qualification to vote for members of parliament, and to 
kill game, and some others; a will to dispose of it must also be attested by three wit- 
nesses under the statute of frauds. If such an estate be given to A. and the heirs of his. 
body, the heirs of the body will take as special occupants, if no disposition be made of 
it by the first taker; but it is absolutely in his power to make what disposition of it he 
pleases. 1 Atk. 524. 3 P. Wms. 266, n. E., and Grey v. Mannock.”’ 

It has been held that there can be no general occupancy of a copyhold, because the 
freehold is always in the lord; and the statutes 29 Car. II. c. 3, s. 12, and 14 Geo. II. ce. 20, 
S. 9, appropriating estates pur auter vie, where there is no special occupant, do not extend 
to copyholds. And one who was admitted tenant upon a claim as administrator de bonis 
non [Of the goods not yet administered] to the grantee of a copyhold pur auter vie, hav- 
ing no title in such character, cannot recover in ejectment by virtue of such admission as 
upon a new and substantive grant of the lord. 7 Hast, 186. 

If an estate pur auter vie be limited to a man, his heirs, executors, administrators, and 
assigns, and be not devised, it descends to his heir as special occupant, and is ‘only 
liable for specialty debts. 4 Term. R. 229. Ifit be limited to a person and his executors 
administrators, and assigns, the executors take it, subject to the same debts as personalty. 
4 (8) A 224, ima ; 

tty.-Gen. of Ontario v. Reilly, 26 Grants, Ch. R. 126 
9) [An omitted case. ] ch RACE: 
10) Lord-keeper Harcourt has declared there is no difference, since the 29 Car. II: c. 
3, between a grant of corporeal and incorporeal hereditaments pur auter vie; for, by that. 
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appointed by the law. In the case of a sole corporation, as a parson of a 
church, when he dies or resigns, though there is no actual owner of the land 
till a successor be appointed, yet there is a legal, potential ownership, subsist- 
ing in contemplation of law; and when the successor is appointed his appoint- 
ment shall have a retrospect and relation backwards, so as to entitle him to: 
all the profits from the instant that the vacancy commenced. And, in all 
other instances, when the tenant dies intestate, and no other owner of the 
lands is to be found in the common course of descents, there the law vests an 
ownership in the king, or in the subordinate lord of the fee, by escheat. 

So also in some cases, where the laws of other nations give a right by 
occupancy, as in lands newly created, by the rising of an island in the sea or 
in a river, or by the alluvion or dereliction of the waters; in these instances 
the law of England assigns them an immediate owner. For Bracton tells 
us,( 7) that if an island arise in the mdddle of a river, it belongs in common 
to those who have lands on each side thereof; but if it be nearer to one bank 
than the other, it belongs only to him who is proprietor of the nearest shore: 
which is agreeable to, and probably copied from, the civil law.(#) Yet this 
seems only to be reasonable, where the soil of the river is equally divided 
between the owners of the opposite shores; for if the whole soil is the free- 
hold of any one man, as it usually is whenever a several fishery is claimed, (/) 
there it seems just (and so is the constant practice) that the eyotts or little 
islands, arising in any part of the river, shall be the property of him who 
owneth the piscary and the soil. However, in case a new island rise in the 
sea, though the civil law gives it to the first occupant,(#) yet ours 
gives it to the king.(7) *And as to lands gained from the sea, [*262 
either by alluvion, by the washing up of sand and earth, so asin 


i G2, C52. (m) Inst. 2, 1, 2. 
k) Inst. 2, 1, 22. (n) Bract. U. 2, ¢. 2. Callis of Sewers, 22. 
1) Salk. 687. {See page 39. 


statute, every estate pur auter vie is made devisable, and, if not devised, it shall be assets 
in the hands of the heir, if limited to the heir: if not limited to the heir, it shall go to 
the executors or administrators of the grantee, and be assets in their hands; and the 
statute, in the case of rents and other incorporeal hereditaments, does not enlarge, but 
only preserves, the estate of the grantee. 3 P. Wms. 264, n. 

In p. 113, avze, it is said that an estate pur auter vie cannot be entailed; yet, if such an 
estate be limited to A. in tail, with remainder to B., these limitations are designations 
of the persons who shall take as special occupants; but any alienation of the guasz 
tenant in tail will bar the interest of him in remainder. See 3 Cox, P. Wms. 266, and 
6 T. R. 293, where it appears to have been the opinion of lord Northington and lord 
Kenyon, that the tenant in tail of an estate pur auter vie may bar the remainders over by 
his will alone. See also 1 Atk. 524. 2 Vern. 225. 3 Cox, P. Wms. Io, n. 1. 1 Bro. Par. 
Ca. 457.—CHRISTIAN. 

In the mining districts of Derbyshire and Cornwall, by the laws of the Stannaries, an 
estate in mines might, and it is believed still may, be gained by occupancy. Geary v. 
Barcroft, 1 Sid. 347.—CHITTY. 

But, by the recent act for amending the law relating to wills, (1 Vict. c. Ney 15) 
these statutes, except so far as relates to wills executed before Jan. I, 1838, are repealed 
but re-enacted (s. 3) that an estate pur auter vie, of whatever tenure, and whether it be a 
coporeal or incorporeal hereditament, may in all cases be devised by will; and (s. 6) 
that if no disposition by will shall be made of any estate pur auler ve of a freehold 
nature, the same shall be chargeable in the hands of the heir if it shall come to him by 
reason of special occupancy, as assets by descent,—as in the case of freehold land in 
fee-simple; and in case there shall be no special occupant of any estate pur auter vie, 
whether freehold or customary freehold, tenant-right, customary or copyhold, or of any 
other tenure, and whether a coporeal or incorporeal hereditament, it shall go to the 
executor or administrator of the party that had the estate thereof by virtue of the 
grant; and if the same shall come to the executor or administrator, either by reason of 
a special occupancy or by virtue of this act, it shall be assets in his hands, and shall go. 
and be applied and distributed in the same manner as the personal estate of the testator 


or intestate. —STEWART. 
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time to make ferra firma,(11) or by dereliction, as when the sea shrinks 
back below the usual watermark; in these cases the law is held to be, that if 
this gain be by little and little, by small and imperceptible degrees, it shall 
go to the owner of the land adjoining.(0) For de minimis non curat lex,(12) 
and, besides, these owners being often losers by the breaking in of the sea, or 
at charges to keep it out, this possible gain is therefore a reciprocal considera- 
tion for such possible charge or loss. But if the alluvion or dereliction be 
sudden and considerable, in this case it belongs to the king; for, as the king 
is lord of the sea, and so owner of the soil while it is covered with water, it 
is but reasonable he should have the soil when the water has left it dry. ( Pp) 
So that the quantity of ground gained, and the time during which it is gain- 
ing, are what make it either the king’s or the subject’s property.(13)(14) In 


(0) 2 Roll. Abr. 170. Dyer, 326. (p) Callis, 24, 28. 


11) [Firm land. ] . 
es [The law takes not cognizance of small ee : ‘ 
(13) Morgan v. Livingston, 7 Martin (La.) 451, 474 (1819). County of St. Clair v. Liv- 

ingston, 23 Wall. (U S.). Foster v, Wright, C. P. Div. 4 Law R. 447 (1876). Newell 
on Ejectment, p. 23, 23 (1892). Dunlap v. Stetson, 8 Fed. Cases, 75, 82 (1827). The 
King v. Yarborough, 1 Dow. & Cl’k., 178, 188 (1828). Mitchell v. Baratta, 17 Gratt. 
(Va.) 443, 468 (1867). Trustees v. Kirk, 84 Sickles (N. Y.) 215, 218 (1881). Throop v. 
Coburg & P. Ry. Co., 5 Upp. Can., C. P. 509, 525 (1854). Boone’s Law of Real Prop. Y 
254 (1883). The right to accretion thus formed is considered as an incident appurtenant 
to the principal land, and belonging, in the nature of an incident, to the ownership of 
that, rather than as something acquired by prescription or possession, in the ordinary 
legal sense of those terms. (Washb. on Real Prop.) Balt. & Ohio R. R. Co. v. Chase, 
43 Md. 23-35 (1875). Carson v. Blazer, 2 Binn. (Pa.) 475, 484 (1810). Jeffries v. E. 
Omaha Land Co., 134 N. S. 178, 192 (1889). Riparian rights upon the Great Lakes are, 
theoretically, the same as upon navigable streams. The submerged lands are appurtenant 
to the upland so far as their limits can be reasonably identified; but in public waters the 
state law must determine how far rights in such lands can be exercised consistently with 
the easement of navigation. Lincoln v. Davis, 53 Mich. 375, 383 (1884). If the water 
be diverted from the land by artificial means, an adjoining owner does not thereby ac- 
quire title to the derelict bed of the river. Halsey v. McCormick, 4 Smith (18 N. Y.) 
147, 149 (1858). Nebraska v. Iowa, 143 U. S. 359, 361 (1891). Hmans v. Turnbull, 2 
Johns. (N. Y.) 313, 323 (1807). Chapman v. Kimball, 9 Day (Conn.) 38, 41 (1831). 
Dikes v. Miller, 24 Tex. 417, 424 (1859). Mulry vw. Norton, 55 Sickels (N. Y.) 424, 432 
(1885). Pingrey on Real Prop. p. 22. Williamson Real Prop. p. 327, 328(6 ed.). Wa- 
terman on Trespass, vol. 2, p. 171, 3 771 (1875). Real Prop. Trials (Malone) 254. 

(14) See these subjects of alluvion, avulsion, and reliction, and islands arising in the sea 
and rivers, fully considered, and the cases collected, in the able treatise of Mr. Schultes 
on Aquatic Rights, who, in pages 115 to 138, draws this conclusion :—“ that all islands, 
relicted land, and other increase arising in the sea and in navigable streams, except 
under local circumstances before alluded to, belong to the crown; and that all islands, 
relicted land, and the soil of inland unnavigable rivers and streams under similar cir- 
cumstances, belong to the proprietor of the estates to which such rivers act as bound- 
aries; and hence it may be considered as law that all islands, sand-beds, or other par- 
cels of agglomerated or concreted earth which newly arise in rivers, or congregate to 
their banks by alluvion, reliction, or other aqueous means, as is frequently to be ob- 
served in rivers where the current is irregular, such accumulated or relicted property 
belongs to the owners of the neighboring estates.’ Schultes on Aquatic Rights, 138. See 
further, Com. Dig. Prerog. D. 61. Bac. Abr. Prerog. 3 Bar. & Cor. 5 B. & A. 268. 
From the late case of The King v. Lord Yarborough, 3 Bar. & Cres. 91, (though the decision 
turned rather upon the pleadings and evidence than the general law of alluvion and 
reliction, ) and the cases cited, (id. 102,) it may be collected that, if the salt water leave 
a great quantity of land on the shore, the king shall have the land by his prerogative, 
and not the owner of the adjoining soil; but not so when dry land is formed gradually 
and by insensible imperceptible degrees, by alluvions or relictions, however large it may 
ultimately become. As to unnavigable rivers, there is a case cited in Callis, 51, from the 
22 lib. ass. pl. 93, which fully establishes the law. ‘‘The case was that a river of water 
‘did run between two lordships, and the soil of one side, together with the river of water, 
did wholly belong to one of the said lordships; and the river, by little and little, did 
gather upon the soil of the other lord, but so slowly that if one had fixed his eye a 
whole day thereon together it could not be perceived. By this petty and imperceptible 
‘increase the increasement was got to the owner of the river; but if the river, by a sud- 
‘den and unusual flood, had gained hastily a great parcel of the other lord’s ground, he 
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the same manner if a river, running between two lordships, by degrees gains 
upon the one, and thereby leaves the other dry; the owner who loses his 
ground thus imperceptibly has no remedy: but if the course of the river be 
changed by a sudden and violent flood, or other hasty means, and thereby a 
man loses his ground, it is said that he shall have what the river has left in 
any other place, as a recompense for this sudden loss.(g) And this law of 
alluvions and derelictions, with regard to rzvers, is nearly the same in the 
imperial law; from whence indeed these our determinations seem to have been 
drawn and adopted:(7) but we ourselves, as islanders, have applied them to 
marine increase, and have given our sovereign the prerogative he enjoys, as 
well upon the particular reasons before mentioned, as upon this other general 
ground of prerogative, which was formerly remarked,(s) that whatever hath 
no other owner is vested by law in the king. 


CHAPTER XVII. 
Ill. OF TITLE BY PRESCRIPTION. 


A THIRD method of acquiring real property by purchase is that by 
prescription, as when a man can show no other title to what he claims, than 
that he, and those under whom he claims, have immemorially used to enjoy 
it. Concerning customs, or immemorial usages, in general, with the several 
requisites and rules to be observed in order to prove their existence and 
validity, we inquired at large in the preceding part of these commen- 
taries.(a) At present therefore I shall only, first, distinguish between 
custom, strictly taken, and prescription; and then show what sort of things 
may be prescribed for. 

And, first, the distinction between custom and prescription is this;(1) that 
custom is properly a Jocal usage, and not annexed to a ferson,; such as a 
custom in the manor of Dale that lands shall descend to the youngest son: 
prescription is merely a Jersonal usage; as, that Sempronius and his ancestors, 
or those whose estate he hath, have used time out of mind to have such an 
advantage or privilege.(4) As for example; if there be a usage in the parish 


{q) Callis, 28. 3 See book i. page 76, etc. 
r) Inst. 2, 1, 20, 21, 22, 23, 24. b) Co. Litt. 113. 
s) See book i. page 398. 


should not thereby have lost the same; and so of petty and unperceivable increase- 
ments from the sea the king gains no property, for ‘de minimis non curat lex.’’’ [‘‘The 
law takes not cognizance of small things.’’?] N. B. In the above text, it is supposed 
“he shall have what the river has left in any other place as a recompense for his 
sudden loss;’? but the case in 22 ass. pl. 93 says that ‘‘ neither party shall lose fzs 
land.’’ Schultes on Aquatic Rights, 136. 137.—CHITTY. ) 

(1) Cortelyou v. Van Brundt, 2 Johns. (N. Y.) 337, 362 (1807). Lightfoot v. Colgan, 
5 Munf. (Va.) 42, 65 (1813). I Lomax Dig. 612, 613. Waterman on Trespass, vol. 2, p. 
I, 2 630 (1875). tel : 

Pia ne te Peiokeatig whether rights are holden as a custom or as a prescription, it 
is necessary to advert merely to the manner in which they are holden,—whether as a 
local usage, or asa personal claim, or dependent on a particular estate. _ All rights which 
may be holden as a custom may be holden as a prescription, but not vce versa. Perley 
v. Langley, 7 N. Hamp. 233.—SHARSWOOD. : 

Judge Tucker (book 2, p. 11, Tucker’s Blackstone) says “the comparatively recent 
settlement of the American colonies excludes the idea of such immemorial use. We can 
have no right of prescription in Virginia.’ Mr. Minor, referring to this idea, and citing 
Littleton and Coke, says the authorities irresistibly show that there may be title by pre- 
scription in Virginia, where the possession has been honest, uninterrupted, adverse and 
immemorial; and they show, moreover, that continuous possession for more than twenty 
years, if the other circumstances exist, is conclusive proof of immemorial enjoyment. 
Minor’s Inst. p. 494, b. 2. Cornett v. Phudy, 80 Va. 710, 713 (1886). Hudley v. Sec. Tr. 


etc. Co., 5 Del. 578, 592. 
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of Dale, that all the inhabitants of that parish may dance on a certain close, 
at all times, for their recreation, (which is held(c) to be a lawful usage;) this 
is strictly a custom, for it is applied to the A/ace in general, and not 
*264] to any particular persons: but if the *tenant, who is seised of the 
manor of Dale in fee, alleges that he and his ancestors, or all those 
whose estate he hath in the said manor, have used time out of mind to have 
common of pasture in such a close, this is properly called a prescription; for 
this is a usage annexed to the person of the owner of this estate. All pre- 
scription must be either in a man and his ancestors, or in a man and those 
whose estate he hath:(d) which last is called prescribing in a gwe estate. 
And formerly a man might, by the common law, have prescribed for a right 
which had been enjoyed by his ancestors or predecessors at any distance of 
time, though his or their enjoyment of it had been suspended(e) for an 
indefinite series of years. But by the statute of limitations, 32 Hen. vill. 
c. 2, it is enacted, that no person shall make any prescription by the seisin 
or possession of his ancestor or predecessor, unless such seisin or possession 
hath been within threescore years next before such prescription made. (/ ) 
Secondly, as to the several species of things which may, or may not, be pre- 
scribed for: we may, in the first place, observe, that nothing but incorporeal 
hereditaments can be claimed by prescription;(2) as a right of way, a com- 
mon, etc.; but that no prescription can give a title to lands, and other cor- 
poreal substances, of which more certain evidence may be had.(g) Fora 
man shall not be said to prescribe, that he and his ancestors have immemo- 
Tially used to hold the castle of Arundel: for this is clearly another sort of 
title; a title by corporal seisin, and inheritance, which is more permanent, 
and therefore more capable of proof, than that of prescription. But, as toa 
right of way, a common, or the like, a man may be allowed to prescribe; for 
of these there is no corporal seisin, the enjoyment will be frequently by inter- 
vals, and therefore the right to enjoy them can depend on nothing 
*265] else but immemorial usage. 2. A prescription must always be *laid 
in him that is tenant of the fee. A tenant for life, for years, at will, 
or a copyholder, cannot prescribe, by reason of the imbecility of their 
estates.(#) For, as prescription is usage beyond time of memory, it is absurd 
that they should pretend to prescribe for any thing, whose estates commenced 
within the remembrance of man. And therefore the copyholder must pre- 
scribe under cover of his lord’s estate, and the tenant for life under cover of 
the tenant in fee-simple. As if tenant for life of a manor would prescribe for 
a right of common as appurtenant to the same, he must prescribe under cover 
of the tenant in fee-simple; and must plead that John Stiles and his ancestors 
had immemorially used to have this right of common, appurtenant to the said 
manor, and that John Stiles demised the said manor, with its appurtenances, 
to him the said tenant for life.(3) 3. A prescription cannot be for a thing 


c): 1 Lev. 176. 3,) so called because a man that gains a title by pre- 
4 Rep. 32. scription may be said usu rem capere. [To take the 
e) Co, Litt. 113. ae thing by use. ] 
f) This title of prescription was well known in g) Dr. and St. Dial. 1, ¢. 8. Finch, 182. 
the Roman law by the name of usucapio, (Ff. 41, 3, h) 4 Rep. 31, 32. 


(2) Tinicum Fish Co. v. Carter, 61 Pa. 21, 39 (1869). Brown on Limitations, p. 27, 203. 
Lomax Dig. p. 613. Greenleaf’s Cruise on Real Prop. vol. 2, p. 222 (1856). Waterman 
on Trespass, vol. 2, p. 3, 3 63 (1875). In New York, Massachusetts and other states an 
easement is acquired by twenty years uninterrupted possession; in Connecticut and Ver- 
mont by fifteen years possession, and in South Carolina it is said to be thirty years. But 
it has been held not to exist at all in New Jersey, or in Pennsylvania; and in Virginia 
twenty-seven years has been held an insufficient ground for presuming a grant. Taylor’s 
Landlord and Tenant, 2 243, p. 212 (1879). 

(3) Austin v, Amherst, Ch. Div. 7 L. R. (Henning) 689, 692 (1877). 

Thus, in prescribing for common appurtenant, a man avers his seisin in fee of the land 
to which he claims his common, and then says that he and all those whose estate he has 
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which cannot be raised by grant. For the law allows prescription only in 
‘supply of the loss of a grant, and therefore every prescription presupposes a 
grant to have existed.(4) Thus the lord of a manor cannot prescribe to raise 


in the land, from time whereof the memory of man is not to the 

‘right ought to have had, common of pestis in the place, where cere ue eee 
and couchant, in the land whereof he was so seised. 1 Saund. 346. " This is termed pre- 
‘scribing in a gue estate, from the wordsin italic. Id. note 2, 47. R. Gites, Wey, (CiKo) Bar 
599. If the party claims the easement as a member of a corporation, he must then pre- 
‘scribe under the corporation, stating that the same have immemorially been entitled to 
have for themselves and their burgesses common of pasture, and then aver that he was a 
burgess. _1 Saund. 340, b. Where a copyholder claims common or other profit in the 
Lorad’s soil, he cannot prescribe for it in his Own name, on account of the baseness and 
wealness of his estate, which, in consideration of law, is only a tenancy at will: neither 
‘can he prescribe in the lord’s name, for fe cannot prescribe for common or other profit in 
his own soil: therefore of necessity the copyholder must entitle himself to it by way of 
custom within the manor. But where a copyholder claims common or other profit in the 
“soil of a stranger, which is not parcel of the manor, he must prescribe in the name of the 
lord; namely, that the lord of the manor and his ancestor, and all those whose estate he 
has, have had common, etc. in such a place for himself and his customary tenants, etc., 
and then state the grant of the customary tenement; for the lord has the fee of all the 
-copyholds of his manor. 4 Rep. 31, b. 6 Rep. 60b. Hob. 86. Cro. Eliz.390. Moore 
461. 1 Saund. 349.—CHITTY. ; 

(4) City of Quincy v. Jones, 76 Ill. 231, 242 (1875). Washburn’s Easem. and Serv. p. 
.400 (4 ed. 1885). Lomax Dig. p. 614. 

The general rule with regard to prescriptive claims is, that every such claim is good if 
by possibility it might have had a legal commencement, (1 Term R. 667;) and from 
upwards of twenty years’ enjoyment of an easement or profit a prendre, grants, or, as lord 
Kenyon said, even a hundred grants, will be presumed, even against the crown, if by 
“possibility they could legally have been made. 11 East, 284, 495. Thus a fair or market 
may be claimed by prescription, which presumes a grant from the king, which by length 

-of time is supposed to be lost or worn out, (Gilb. Dist. 22;) but if such a grant would be 
‘contrary to an express act of parliament it would be otherwise. 11 East, 495. But an 
-exception to the general rule is the claim of toll thorough, where it is necessary to show 
-expressly for what consideration it was granted, though such proof is not necessary in 
respect of toll traverse.* 1 T. R. 667. 1 B. & C. 223. An ancient grant without date 
-does not necessarily destroy a prescriptive right; for it may be either prior to time of legal 
memory or in confirmation of such prescriptive right, which is matter to be left to a jury. 
2 Bla. R. 989. Nor will a prescriptive right be destroyed by implication merely in an act 
-of parliament. 3 B. & A. 193.—CHITTY. 

Leaving such technical questions aside Judge Fry, in Dalton v. Angus (6 Law R. Eng. 

App. cases) expressed the opinion that the whole law of prescription, and the law which 
governs presumption or inference of a grant or covenant, rest upon acquiescence; declaring 
that the various expedients to which courts and judges have resorted to for quieting the 
possession of persons, in the exercise of rights which have not been resisted by the per- 
-sons against whom they have been exercised, all appear to be based on that principle, and 
no other. 

The use or possession on which a title by prescription is founded must be uninterrupted 
and adverse, or of a nature to indicate that it is claimed as a right, and not the effect of 
indulgence or of any thing short of a grant. An uninterrupted adverse use and enjoy- 
ment of an easement for a period of twenty years, unexplained, is sufficient to warrant 
the presumption of a grant by a jury. Gayetty v. Bethune, 14 Mass. 49. Kirk v. Smith, 
9 Wheat. 241. Rowland v. Wolfe, 1 Bailey, 56. Hogg v. Gill, 1 McMullan, 329. Twenty 
years adverse user of a way under claim of right is sufficient to authorize the presumption 

-of a grant. And that it was adverse may be presumed if the user was notorious and in 
the ordinary manner, and not under circumstances showing it to have been by leave and 
favor, or by the curtesy of the owner. Eslinig v. Williams, 1o Barr, 126. The bare non- 
user for the legal period of presumption of an easement charged upon land does not 
necessarily raise a presumption of its extinguishment, unless there be some act done by 
-the owner of the land charged inconsistent with, or adversesto, thesexistence of the right. 
Buckholder v. Sigler, 7 W. & S.154. Publicrights cannot be destroyed by long-continued 
encroachments: at least, the party who claims the exercise of any right, inconsistent with 
the free enjoyment of a public easement or privilege, must put himself upon the ground 
-of prescription, unless he has a grant or some valid authority from the government. 


* A toll traverse is expressly defined to be ‘‘a payment of a sum of money for passing over the private soil 
of another, or in a way not being a high street.” A toll thorough is taken for passing over ahighway, where 
the owner of the toll claims nothing in the soil.—_SHARSWooD. 


723 


265-266 OF THE RIGHTS [Boox II 


a tax or toll upon strangers; for, as such claim could never have been good 
by any grant, it shall not be good by prescription.(z) 4. A fourth rule is, 
that what is to arise by matter of record cannot be prescribed for, but must. 
be claimed by grant, entered on record; such as, for instance, the royal fran- 
chise of deodands, felons’ goods, and the like. These not being forfeited till 
the matter on which they arise is found by the inquisition of a jury, and so 
made a matter of record, the forfeiture itself cannot be claimed by an inferior 
title. But the franchises of treasure-trove, waifs, estrays, and the like, may 
be claimed by prescription; for they arise from private contingencies, and not 
from any matter of record.(£) 5. Among things incorporeal, which may be 
claimed by prescription, a distinction must be made with regard to the man- 
ner of prescribing; that is, whether a man shall prescribe in a gwe estate, or 

in himself and his ancestors. For if a man prescribes ina gue estate, 
*266] (that is, in himself and those whose estate he holds), nothing *is. 

claimable by this prescription, but such things as are incident, ap- 
pendant, or appurtenant to lands;(5) for it would be absurd to claim any 
thing as the consequence, or appendix of an estate, with which the thing 
claimed has no connection; but, if he prescribes in himself and his ancestors, 
he may prescribe for any thing whatsoever that lies in grant; not only things. 
that are appurtenant, but also such as may be in gross.(7) Therefore a man 
may prescribe, that he, and those whose estate he hath in the manor of Dale, 
have used to hold the advowson of Dale, as afpendant to that manor; but, if 
the advowson be a distinct inheritance, and not appendant, then he can only 
prescribe in his ancestors. So also a man may prescribe in a gue estate for a. 
common appurtenant to a manor; but, if he would prescribe for a common 
in gross, he must prescribe in himself and his ancestors. 6. Lastly, we 
may observe, that estates gained by prescription are not, of course, descendi- 
ble to the heirs general, like other purchased estates, but are an exception to: 
the rule. For, properly speaking, the prescription is rather to be considered. 
as an evidence of a former acquisition, than as an acquisition de ovo: (6) and 
therefore, if a man prescribes for a right of way in himself and his ancestors, 
it will descend only to the blood of that line of ancestors in whom he so pre- 
scribes; the prescription in this case being indeed a species of descent. But, 
if he prescribes for it in a gue estate, it will follow the nature of that estate in 
which the prescription is laid, and be inheritable in the same manner, whether 
that were acquired by descent or purchase; for every accessory followeth the. 
nature of its principal. (7) 


{i aR ow (2) Litt. 2183. Finch, L. 104. 


Arundel v. McCullough, 10 Mass. 70. Commonwealth v. McDonald, 10 S. & R. 4or 
Commonwealth v. Alburger, 1 Whart. 486.—SHARSWOOD. a 

(5) Rogers v. Allen, 1 Camp. (Eng.) Rep. 308, 312 (1808). Greenleaf’s Cruise on Real’ 
Prop. vol. 2, p. 236 (1856). 

(6) [Anew. ] Goodeve’s Law of Real Prop. p. 334 (3 ed.) Another rule may be added, viz. 
that a person ought not to prescribe for that which is of common right, and which the law: 
gives. Willes R: 268. Bac. Abr. Common, A.—Currry. 

(7) Immemorial usage, or usage from time whereof the memory of man runneth not 
to the contrary, was formerly held to be when such usage had commenced not later- 
than the beginning of the reign of Richard I. But asin most cases it was impossible to 
bring proof of the existence of any usage at this early date, the courts were wont to pre- 
sume the fact upon proof only of its existence for some reasonable time back, as for a 
period of twenty years or more, unless indeed the person contesting the usage were able- 
to produce proof of its non-existence at some period subsequent to the beginning of the 
reign of Richard I., in which case the usage necessarily fell to the ground. The proof 
even of a shorter continuance than for twenty years was enough to raise the presump- 
tion, if other circumstances were brought in corroboration, indicating the existence of an 
ancient right. But the prescription was defeated by proof that the enjoyment, whether 
for twenty years or any other period within time of legal memory, took place by virtue: 
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CHAPTER XVIII. 
IV. OF TITLE BY FORFEITURE. 


FORFEITURE is a punishment annexed by law to some illegal act, or negli- 
gence, in the owner of lands, tenements, or hereditaments; whereby he loses 
all his interest therein, and they go to the party injured, as a recompense 
for the wrong which either he alone, or the public together with himself 
hath sustained.(1) 

Lands, tenements, and hereditaments may be forfeited in various degrees 
and by various means: 1. By crimes and dismeanors. 2. By alienation con- 
trary to law. 3. By non-presentation to a benefice, when the forfeiture is 
denominated a /apse. 4. By simony. 5. By non-performance of condition. 
6. By waste. 7. By breach of copyhold customs. 8. By bankruptcy. 

I. The foundation and justice of forfeitures for crimes and misdemeanors, 
and the several degrees of those forfeitures proportioned to the several 
offences, have been hinted at in the preceding book;(a) but it will be more 
properly considered, and more at large, in the fourth book of these com- 
mentaries. At present I shall only observe in general, that the offences 
which induce a forfeiture of lands and tenements to the crown are princi- 
pally the following six: 1. Treason. 2. Felony. 3. Misprision of 
treason.(2) 4. Premunire. *5. Drawing a weapon on a judge, or [*268 
striking any one in the presence of the king’s principal courts of 
justice. 6. Popish recusancy, or non-observance of certain laws enacted in 
restraint of papists.(3) But at what time they severally commence, how 


(a) Book i. page 299, 


of a grant or license from the party interested in opposing it, or that it was without the 
knowledge of him or his agents during the whole time that it was exercised. Bright v. 
Walker, 4 Tyr. 509. To remedy the inconvenience and injustice which sometimes fol- 
lowed from this state of the law, the prescription act, 2 & 3 W.IV.c. 71, was passed, 
which is entitled ‘“‘an act for shortening the time of prescription in certain cases.’? The 
first section enacts that no claim which may be lawfully made, at the common law, by 
custom, prescription, or grant, to any right af common or other profit or benefit to be 
taken or enjoyed from or upon any land of the sovereign or parcel of the duchies of Lan- 
caster and Cornwall, or of any ecclesiastical or lay person, (excepting certain matters to 
be referred to immediately,) and except tithes, rents, and services, shall, when such right 
shall have been enjoyed without intermission for thirty years, be defeated or destroyed 
by showing only that such right was first enjoyed at any time prior to such period of 
thirty years; but such claim may be defeated in any other way by which it is now liable 
to be defeated; and when such right shall have been enjoyed for sixty years, it shall be 
deemed indefeasible, unless it appear that it was enjoyed by some consent or agreement 
expressly made for the purpose by deed in writing. The matters excepted in the first 
section are,—1. Claims to any way or other easement, or to any water-course, or the use 
of any water, for which a precisely similar enactment is made, except that, instead of the 
terms of thirty and sixty years, the shorter terms of twenty and forty years are made 
sufficient to support such claim; and, 2. Claims to the use of light, for which an enjoy- 
ment of twenty years constitutes an indefeasible title, unless it appear that the right was 
enjoyed by agreement expressly made for that purpose by deed in writing. It is also 
enacted by section 5 that, where formerly it-would have been necessary in pleading to 
allege the right to have existed from time immemorial, it shall be sufficient to allege the 
enjoyment as of right during the periods mentioned in the act as applicable to the case, 
and without claiming in the name or right of the owner of the fee, as formerly was, and 
still is usually, done.—KERR. ; 

(1) Read v. Read, 5 Call. (Va.) 208 (1804). Bigelow v. Forrest, 9 Wallace (Gi, S;)) 7G 
Wiseman v. McNulty, 25 Cal. 230, 239 (1864). Cotter v. Sutherland, 18 Upp. Canter: 
357, 388 (1868). Farnsworth v. Minn, & P.R. R. Co., 92 U. S. 49, 58 (1875). Shep- 
pard’s Touchstone (Preston), p. 14. Lomax Dig. pp. 267, 636. 1 Barb. Pers. Prop. 

. 573: 
2) See ante, p. 257 and notes, 
f 3) See ante, 257 and notes. 
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far they extend, and how long they endure, will with greater propriety be 
reserved as the object of our future inquiries. f 

II. Lands and tenements may be forfeited by alzenation, or conveying 
them to another, contrary to law. ‘This is either alienation in mortmazn, 
alienation to an adden, or alienation by particular tenants, in the two former 
of which cases the forfeiture arises from the incapacity of the alienee to take, 
in the latter from the incapacity of the alienor to grant. (4) 

1. Alienation in mortmain, in mortua manu, is an alienation of lands or 
tenements to any corporation, sole or aggregate, ecclesiastical or temporal. 
But these purchases having been chiefly made by religious houses, in con- 
sequence whereof the lands became perpetually inherent in one dead hand, 
this hath occasioned the general appellation of mortmain to be applied to 
such alienations,(d) and the religious houses themselves to be principally 
considered in forming the statutes of mortmain; in deducing the history of 
which statutes, it will be matter of curiosity to observe the great address and 
subtle contrivance of the ecclesiastics in eluding from time to time the laws 
in being, and the zeal with which successive parliaments have pursued them 
through all their finesses: how new remedies were still the parents of new 
evasions; till the legislature at last, though with difficulty, hath obtained a 
decisive victory. 

By the common law any man might dispose of his lands to any other 
private man at his own discretion, especially when the feodal restraints of 
alienation were worn away. Yet, in consequence of these it was always, 

and is still necessary,(c) for corporations to have a license in mort- 
*269| main “from the crown, to enable them to purchase lands; for as the 

king is the ultimate lord of every fee, he ought not, unless by his 
own consent, to lose his privilege of escheats, and other feodal profits, by 
the vesting of lands in tenants that can never be attainted or die. And such 
licenses of mortmain seem to have been necessary among the Saxons, above 
sixty years before the Norman conquest.(@) But, besides this general 
license from the king, as lord paramount of the kingdom, it was also requi- 
site, whenever there was a mesne or intermediate lord between the king and 
the alienor, to obtain his license also (upon the same feodal principles) for 
the alienation of the specific land. And if no such license was obtained, the 
king or other lord might respectively enter on the land, so aliened in mort- 
main, as a forfeiture.(5). The necessity of this license from the crown was 
acknowledged by the constitutions of Clarendon,(e) in respect of advowsons, 
which the monks always greatly coveted, as being the groundwork of sub- 
sequent appropriations.(/) Yet, such were the influence and ingenuity of 
the clergy, that (notwithstanding this fundamental principle) we find that 
the largest and most considerable dotations of religious houses happened 
within less than two centuries after the conquest. And (when a license 
could not be obtained) their contrivance seems to have been this: that, as 
the forfeiture for such alienations accrued in the first place to the immediate 
lord of the fee, the tenant who meant to alienate, first conveyed his lands to 
the religious house, and instantly took them back again to hold as tenant to 
the monastery; which kind of instantaneous seisin was probably held not 
to occasion any forfeiture: and then, by pretext of some other forfeiture, 


b) See book i page 479, c. 2, A.D. 1164. [Advowsons, of which the king has 
c) F.N. B. 121. the fee, cannot be given in perpetuity without his 
d) Selden, Jan. Angl. J. 2, 3 Cob consent and approval.] 

e) Ecclesiex de feudo domini regis non possunt in (f) See book i. page 384. 


perpetuum dari, absque assensu et consensione ipsius, 


(4) Duke of Richmond v. Milne’s Heirs, 9 Curry (La.) 191, 198 (1841). McCaw v. Gal- 
braith, 7 Rich. Law (S. C.) 74, 84 (1853). ‘Williams on Real Prop. p. 69 (6 ed.) 


©} Turpin v. Lockett, 6 Va. (Call.) 113, 134 (1804). Leazure z, Hillegas, 7S. and R. 
{Pa.) 313, 320 (1821), 
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surrender, or escheat, the society entered into those lands in right of such 
their newly-acquired signiory, as immediate lords of the fee, But, when 
these dotations began to grow numerous, it was observed that the feodal 
services, ordained for the defence of the kingdom, were every day visibly 
withdrawn; that the circulation of landed property from man to man 
began to *stagnate; and that the lords were curtailed of the fruits of 
their signiories, their escheats, wardships, reliefs, and the like;(6) 
and therefore, in order to prevent this, it was ordered by the second of King 
Henry III.’s great charter,(g) and afterwards by that printed in our com- 
mon statute-book, that all such attempts should be void, and the land for- 
feited to the lord of the fee. (2) 

But as this prohibition extended only to religious houses, bishops and other 
sole corporations were not included therein; and the aggregate ecclesiastical 
bodies (who, Sir Edward Coke observes, (7) in this were to be commended, 
that they ever had of their counsel the best learned men that they could get) 
found many means to creep out of this statute, by buying in lands that were 
bond fide holden of themselves as lords of the fee, and thereby evading the 
forfeiture, or by taking long leases for years, which first introduced those 
extensive terms, for a thousand or more years, which are now so frequent in 
conveyances. ‘This produced the statute de religiosis,(7) 7 Edw. I.; which 
provided, that 2o person, religious or other whatsoever, should buy or sell, or 
receive under pretence of a gift, or term of years, or any other title whatso- 
ever, nor should by any art or ingenuity appropriate to himself, any lands or 
tenements in mortmain: upon pain that the immediate lord of the fee, or, on 
his default for one year, the lords paramount, and, in default of all of them, 
the king, might enter thereon as a forfeiture. 

This seemed to be a sufficient security against all alienations in mortmain; 
but as these statutes extended only to gifts and conveyances between the 
parties, the religious houses now began to set up a fictitious title to the 
land, which it was intended they should have, and to bring an 
*action to recover it against the tenant; who, by fraud and collusion, 
amade no defence, and thereby judgment was given for the religious 
house, which then vecovered the land by sentence of law upon a supposed 
prior title. And thus they had the honor of inventing those fictitious adjudi- 
cations of right, which are since become the great assurance of the kingdom, 
under the name of common recovertes.(8) But upon this the statute of West- 
minster the second, 13 Edw. I.c. 32, enacted, that in such cases a jury shall 
try the true right of the demandants or plaintiffs to the land, and if the 
religious house or corporation be found to have it, they shall still recover 
seisin; otherwise it shall be forfeited to the immediate lord of the fee, or else 


[*270 


[*271 


9) A.D. 1217, cap. 48, edit. Oxon. 

h) Non licet alicui de cxtero dare terram suam alicut 
domuti religiosx, ita quod illam_ resumat tenendam de 
eadem domo; nec liceat alicui domui religiose terram 
alicujus sic accipere, quod tradat wdluwm ei a quo tpsam 
recepit tenendam: si quis autemede cxtero terram swam 
domui religiose sie dederit, ut super hoe convincatur, 
donum swum penitas cassetur ut terra illa domino swo 
illius feodi tncurratur. 


Mag. Cart. 9 Hen. III. c. 36. 


{It is not lawful for anyone to give his land to a re- 
Tigious house, for the purpose of taking it again to 
hold of that house. Neither is it lawful for any re- 
ligious house thus to receive land, in order to restore 
it to its original owner to hold of that house; but 
if any one shall have so given his land, and can be 
convicted of the fact, his gift shall be utterly void, 
and the land escheat to the lord of the fee.] 
(¢) 2 Inst. 75. 


(6) Trustees v, Chamber’s Exrs., 3 Jones (N. J.) Eq. 253, 266 (1857). 


(7) [Of religious persons. ] 


(8) Goodeve’s Law of Real Prop. p. 88 (3 ed.) This was a fictitious suit brought in 
the name of the person who was to purchase the estate, against the tenant in tail who 


was willing to convey. The tenant, instead of resisting this claim himself, under the 
pretence that he had acquired his title from some third person who had warranted it, 
vouched in, or by process of court, called this third person, technically the vouchee, to 
come in and defend the title. The vouchee came in as one of the dvamatis persone of 
this judicial farce, and then without saying a word disappeared and was defaulted. 
‘Washburn on Real Prop. vol. 1 (5 ed. p. 103) (1887). 
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to the next lord, and finally to the king, upon the immediate or other lord’s 
default. And the like provision was made by the succeeding chapter, (z) in 
case the tenants set up crosses upon their lands (the badges of knights tem- 
plars and hospitallers) in order to protect them from the feodal demands of 
their lords, by virtue of the privileges of those religious and military orders. 
So careful, indeed, was this provident prince to prevent any future evasions, 
that when the statute of guia emptores, 18 Edw. I., abolished all subinfeuda- 
tions, and gave liberty for all men to alienate their lands to be holden of their 
next immediate lord,(/) a proviso was inserted(m) that this should not 
extend to authorize any kind of alienation in mortmain. And when after- 
wards the method of obtaining the king’s license by writ of ad quod 
damnum(g) was marked out, by the statute 27 Edw. I. st. 2, it was further 
provided by statute 34 Edw. I. st. 3 that no such license should be effectual, 
without the consent of the mesne or intermediate lords. 

Yet still it was found difficult to set bounds to ecclesiastical ingenuity; for 
when they were driven out of all their former holds, they devised a new 
method of conveyance, by which the lands were granted, not to themselves 

directly, but to nominal feoffees zo the use of the religious houses; thus 
*272| distinguishing between the possession and the use, and receiving *the 

actual profits, while the seisin of the land remained in the nominal 
feoffee; who was held by the courts of equity (then under the direction of the 
clergy) to be bound in conscience to account to his cestuy gue use (10) for the 
rents and emoluments of the estate. And it is to these inventions that our 
practicers are indebted for the introduction of uses and trusts, the foundation 
of modern conveyancing.(11) But, unfortunately for the inventors them- 
selves, they did not long enjoy the advantage of their new device; for the 
statute 15 Ric. II. c. 5 enacts, that the lands which had been so purchased 
to uses should be amortised by license from the crown, or else be sold to 
private persons; and that, for the future, uses shall be subject to the statutes 
of mortmain, and forfeitable like the lands themselves. And whereas the 
statutes had been eluded by purchasing large tracts of land, adjoining to 
churches, and consecrating them by the name of churchyards, such subtile 
imagination is also declared to be within the compass of the statutes of mort- 
main. And civil or lay corporations, as well as ecclesiastical, are also declared 
to be within the mischief, and of course within the remedy provided by those 
salutary laws. And, lastly, as during the times of popery, lands were fre- 
quently given to superstitious uses, though not to any corporate bodies; or 
were made liable in the hands of heirs and devisees to the charge of obits, 
chaunteries, and the like, which were equally pernicious in a well-governed 
state as actual alienations in mortmain; therefore, at the dawn of the reforma- 
tion, the statute 23 Hen. VIII. c. ro declares, that all future grants of lands 
for any of the purposes aforesaid, if granted for any longer term than twenty 
years, shall be void. 

_ But, during all this time, it was in the power of the crown, by granting a 
license of mortmain, to remit the forfeiture, so far as related to its own rights; 
and to enable any spiritual or other corporation to purchase and hold any 
lands or tenements in perpetuity; which prerogative is declared and confirmed 
by the statute 18 Edw. III. st. 3, c. 3. But, as doubts were conceived at the 

time of the revolution how far such license was valid,(2) since the 
*273] kings had no *power to dispense with the statutes of mortmain by a 

i) 2 thst, S01. i 2 Hawk. P. C, 891 
ene dit bi Ai Es aon 

(9) [At what cost.] 


(10) [He who benefits by the use. ] 
(11) Roberts on Fraudulent Conveyancing, p. 34. 
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aaa non EDEN which was the usual course, though it seems to 
ave been unnecessary:(f) and as, by the gradual declension of mesne 
Signiories through the long operation of the statute of guia emptores, the 
rights of intermediate lords were reduced toa very small compass; it was 
therefore provided by the statute 7 & 8 W. III. c. 37, that the crown for the 
future at its own discretion may grant licenses to aliene or take in mortmain 
of whomsoever the tenements may be holden. 
After the dissolution of monasteries under Henry VIIL., though the policy 
of the next popish successor affected to grant a security to the possessors of 
abbey lands, yet, in order to regain so much of them as either the zeal or 
timidity of their owners might induce them to part with, the statutes of 
mortmain were suspended for twenty years by the statute 1 & 2 P. and M. 
c. 8, and during that time any lands or tenements were allowed to be granted 
to any spiritual corporation without any license whatsoever. And, long 
afterwards, for a much better purpose, the augmentation of poor livings, it 
was enacted by the statute 17 Car. II. c. 3, that appropriators may annex 
the great tithes to the vicarages; and that all benefices under 100/. per annum 
may be augmented by the purchase of lands, without license of mortmain in 
either case; and the like provision hath been since made, in favor of the 
governors of queen Anne’s bounty.(g) It hath also been held,(7) that the 
statute 23 Hen. VIII., before mentioned, did not extend to any thing but 
superstitious uses; and that therefore a man may give lands for the main- 
tenance of a school, a hospital, or any other charitable uses. But as it was 
apprehended from recent experience, that persons on their death-beds might 
make large and improvident dispositions even for these good purposes, and 
defeat the political ends of the statutes of mortmain; it is therefore enacted 
by the statute 9 Geo. II. c. 36, that no lands or tenements, or money 
to be laid out thereon, shall *be given for or charged with any [*274 
charitable uses whatsoever, unless by deed indented, executed in 
the presence of two witnesses twelve calendar months before the death of 
the donor, and enrolled in the court of chancery within six months after its 
execution, (except stocks in the public funds, which may be transferred 
within six months previous to the donor’s death, ) and unless such gift be 
made to take effect immediately, and be without power of revocation: and 
that all other gifts shall be void.(12) The two universities, their colleges, 


q) Stat. 2&3 Anne, ec. 11. 


{¢} Stat. 1 W. and M. st. 2,¢.2. [Notwithstanding,] ( 
) Co. Litt. 99. (r) Rep. 24. 


(12) A bequest of money to be employed in building upon, or otherwise improving, 
land already in mortmain, is not considered a violation of the statute. Attorney-General . 
v. Parsons, 8 Ves. 191. Attorney-General v. Munby, I Meriv. 345. Corbyn v. French, 4 
Ves. 428. And where a testator has pointed out such a mode of applying his bequest in ~ 
favor of a charity as the policy of the law will not admit, still, if he has left it entirely 
optional to his executors or trustees to adopt that mode, or to select some other not 
liable to the same objections, the bequest may be legally carried into effect. Grimmet v. 
Grimmet, Ambl. 212. S. C. 1 Dick. 251. Kirkbank v. Hudson, 7 Price, 217. Curtis v. 
Hutton, 14 Ves. 539. Attorney-General v. Goddard, 1 Turn. & Russ. 350. But, where . 
the testator has used the words of request or recommendation, those words are held to _ 
be mandatory, (Taylor v. George, 2 Ves. & Bea. 378. Paul v. Compton, 8 Ves. 380. | 
Parsons v. Baker, 18 Ves. 476;) and if they point to an appropriation of the legacy con- - 
trary to the policy of the law, the legacy must fail. Grieves v. Case, I Ves. Jr 55000 

In the Attorney-General v. Davies (9 Ves. 543) it was justly termed an absurd distine- 
tion to say that a testator shall not give land to a charity, yet that he may give money 
conditionally, in consideration of another’s giving land for a charity. And it is now 
perfectly well settled, that, if a testator give personal property ‘‘ to erect and endow” a 
school or hospital, it must be considered, unless it be otherwise declared in his will, that 
it was the testator’s intention land should be acquired, as a necessary part of his purpose, 
(Chapman v. Brown, 6 Ves. 408. Attorney-General v. Davies, 9 Ves. 544;) but, where 
the testator has expressly directed that no part of the money bequeathed shall be em- 
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and the scholars upon the foundation of the colleges of Eton, Winchester, 
and Westminster, are excepted out of this act: but such exemption was 


ployed in the purchase of land, it being his expectation that other persons will, at their 
expense, purchase lands and buildings for the purposes intended, there the statute, has 
been held not to apply. Henshaw v. Atkinson, 3 Mad. 313. So, where a testator’s direc- 
tions can be sufficiently answered by Airing land or buildings for the purpose of a charity 
the bequest may be sustained, (Attorney-General v. Parsons, 8 Ves. 191. Johnson v. 
Swan, 3 Mad. 467;) but it seems such hiring must not be on /ease, or it would be an acqui- 
sition, by the testator’s directions, of such an interest in lands, tenements, or heredita- 
ments as the third section of the statute prohibits. Blandford v. Thackerell, 2 Ves. Jr. 
241. And where a testator has directed that his real and personal estate shall be employed 
by the trustees named in his will in the purchase of land and the erection of a school- 
house thereon, and the subsequent endowment and support of the school so to be erected, 
the illegality of this gift cannot be cured by an offer, on the part of the trustees or others, 
to provide at their own expense the land required. Attorney-General v. Nash, 2 Brown, 
88, 595. 

? Chantable legacies secured by mortgages on lands, (Currie v. Pye, 17 Ves. 464. Attor- 
ney-General v. Meyrick, 2 Ves. Sen. 46,) or on turnpike-tolls, (Corbyn v. French, 4 Ves. 
380. Howse v. Chapman, 4 Ves. 545,) or by an assignment of poor-rates or county-rates, 
(Finch v. Squire, 10 Ves. 44. The King v. Bates, 3 Price, 358, ) are all void, as is a bequest 
of navigation-shares to charitable uses, (Buckeridge v. Ingram, 2 Ves. Jr. 663;) for in 
each of these cases it has been held that the donation not only savors of the realty, but 
partakes of it. : . 

A bequest to a charity being void so far as it touches any interest in land, it follows 
upon principle, (Attorney-General v. Graves, Ambl. 158, ) that where a testator has charged 
his real estate in aid of his personal with payment of all his legacies, there, if the per- 
sonal estate be not sufficient for payment of the whole, charitable legacies must abate, and 
receive such proportion only as the personal assets afford. If a court of equity were to 
marshal the assets, and secure full payment of the charitable legacies, by throwing the 
other pecuniary legacies upon the testator’s real estate, it would be enabling that to be 
done circuitously which cannot be done directly. Attorney-General v. Tyndall, 2 Eden, 
210. Waller v. Childs, Ambl. 526. Foster v. Blagden, Ambl. 704. Ridges v. Morrison, 
se (@ope, es}, 

As the object of the statute of mortmain was wholly political, and meant to have merely 
a local operation, its provisions do not extend to the alienation of land in the West India 
colonies (Attorney-General v. Stewart, 2 Meriv. 161) or in Scotland. Mackintosh v. 
Townsend, 16 Ves. 338. But a devise of real estate, situate in England, for charitable 
purposes, will not be the less void because such purposes are to be carried into execution 
out of England. Curtis v. Hutton, 14 Ves. 541. 

It has been said that if an heir-at-law°will confirm his ancestor’s devise of land to a 
charity, no court will take it away. Attorney-General v. Graves, Ambl. 158; and see 
Pickering v. Lord Stamford, 2 Ves. Jr. 584. However, as an immediate gift from the heir 
would be good only in case it was made a year before his death, upon the principle of the 
statute he ought to live a year after confirmation of the devise to give it validity. 

When a bequest for charitable purposes which, if it stood alone, would be valid, is 
coupled with and dependent upon a devise void under the statute of mortmain, the devise 
being the principal, and failing, the accessory bequest must also fail. Attorney-General 
v. Davies, 9 Ves. 543. Chapman v. Brown, 6 Ves. 410. Attorney-General v. Goulding, 
2 Brown, 429. And where an undefined portion of a legacy is directed by the testator to 
be applied for purposes which the policy of the law does not admit, the bequest of the 
residue to a charity which the law sanctions cannot take effect; for, the illegal part of the 
gift being undefined, it is impossible to ascertain the amount of the residue. Attorney- 
General vy. Hinxman, 2 Jac. & Walk. 277. Vezey v. Jamson, 1 Sim. & Stu. 71. Grieves 
v. Case, I Ves. Jr. 553. If, indeed, the legal bequest and the illegal purpose are not so 
eae orogens as to Re nec and the proportions are defined, or capableof being exactly 
calculated, in such cases the bequest may be supported. Attorney-General v. ¢ 
Ves. 29. Waite v. Webb, 6 Mad. Te a uF uf Saran 

Where a bequest of money to be laid out in land is void under the mortmain act, the 
money never becomes impressed with the character of land, and no resulting trust arises 
in favor of the testator’s heir-at-law. Attorney-General v. Tonner, 2 Ves. Jr. 7. Chap- 
man v. Brown, 6 Ves. 4It. 

By the statute of 43 Geo. III. c. 107, the operation of the mortmain act is so far quali- 
fied as to allow any one to give, by deed enrolled or by will, any real or personal property 
for the augmentation of queen Anne’s bounty. 

And, by statute 43 Geo. III. c. 108, persons are allowed to give, by deed or will, lands 
not exceeding five acres, or goods and chattels not exceeding 500/., for the purposes of 
promoting the building or repairing of churches, or of houses for the residence of minis- 
ters, and of providing churchyards or (with certain restrictions) glebes. If such gift 


730 


Cuap, 18] OF THINGS. 274 


granted with this proviso, that no college shall be at liberty to purchase 
more advowsons than are equal in number to one moiety of the fellows or 
students upon the respective foundations. (13) 

2. Secondly, alienation to an alten is also a cause of forfeiture to the crown 
of the land SO alienated ; not only on account of his incapacity to hold them, 
which occasions him to be passed by in descents of land,(s) but likewise on 
account of his presumption in attempting, by an act of his own, to acquire 
any real property; as was observed in the preceding book. (4) (14) 

ae Lastly, alienations by particular tenants, when they are greater than the 
law -entitles them to make, and devest the remainder or reversion, (7) are 
also forfeitures to him whose right is attacked thereby. As, if tenant for his 
own life alienes by feoffment or fine for the life of another, or in tail, or in - 
fee;(15) these being estates, which either must or may last longer than his 
own, the creating them is not only beyond his power, and inconsistent with 
the nature of his interest, but is also a forfeiture of his own particular estate 

(s) See pages 249, 250. (w) Co, Litt..251. 

(¢) Book i. page 372. 
exceed the prescribed limits, it is not therefore void: the lord-chancellor may reduce it. 

The greater part of this note is extracted from 2 Hoveden on Frauds, 308, 312.— 
CHITTY. 

(13) By the 45 Geo. III. c, 101, this part of the statute is repealed; so that these colleges 
may now hold any number of advowsons. But it is said a license from the crown s still 
necessary when a college purchases an advowson. Many colleges are provided with 
licenses to purchase to a specified extent, and they have been held valid. 

A corporation has, from its nature, a right to purchase lands though the charter con- 
tains no license to that purpose. And in this respect the statutes of mortmain have not 
altered the law, except in case of superstitious uses. But since those statutes, it is 
necessary, in order to enable a corporation to retain lands which it has purchased, to 
have a license for that purpose: otherwise, in England, the next lord of the fee may 
enter within a year after the alienation; and, if he do not, then the next immediate 
lord, from time to time, has half a year to enter; and for default of all the mesne lords, 
the king takes the land so aliened forever. But in Pennsylvania, where there are no 
mesne lords, the right would accrue immediately to the commonwealth. Leazure v. 
Hillegas, 7 S. & R. 313. The statutes of mortmain haye been extended to that State 
only so far as they prohibit dedications of property to superstitious uses and grants to 
corporations without a statutory license. Methodist Church v. Remington, I Watts, 
218. ‘‘We have not,’ says Chancellor Kent, ‘‘in this country re-enacted the statutes 
of mortmain, or generally assumed them to be in force; and the only legal check to the 
acquisition of lands by corporations consists in those special restrictions contained in the 
acts by which they are incorporated, and which usually confine the capacity to purchase 
teal estate to specified and necessary objects, and in the force to be given to the excep- 
tion of corporations, out of the statute of wills, which declares that all persons other than 
bodies politic and corporate may be devisees of real estate.” 2 Kent’s Com. 282,— 
SHARSWOOD. 

(14) Commonw. v. Martin, 5 Munf. (Va.) 117, 134 (1816). Read wv, Read, 5 Call. Va. 
160, 208 (1804). Merle v, Matthews, 26 Cal. 455, 478 (1864). Williams on Real Prop. 
p. 63 (6 ed.), p. 83 (1 ed.). See ante, 249 and notes. ; 

(15) Robinson v. Miller, 1 B. Mun. (Ky.) 88, 94 (1840). King v. Reeves, 36 Ga. 199, 
209. Redfern v. Exrs. of Middleton, 1 Rice, S. C. 459, 467. Roseboom vy, Van Vechten, 
5 Denio (N. Y.) 414, 424 (1848). Irvine v. Sibbetts, 2 Casey (26 Pa.), 477, 481 (1856). 
Sanford v. Sanford, 55 Ga. 527, 535 (1875). Pingrey on Real Prop. p. 322. ‘Tiedeman 
on Real Prop. p. 47, 3 64 (2 ed. 1892). Washburn on Real Prop. vol. I, p. 125 (5 ed. 
1887). Newell on Ejectment, p. 174, @ 12 (1892). . 

Or byrecovery. 1 Co.14, b. But not by lease and release, bargain and sale, etc.; as 
no estate passes by these conveyances but what may legally pass. The alienation in fee 
by deed, by tenant for life, etc. of any thing which lies in grant, as an adyowson, com- 
mon, etc., does not amount to a forfeiture, (Co. Litt. 251, b.;) but a fine in fee of such an 
estate will be a forfeiture, (ibid.;) but the fine of an eguztaéle tenant for life will not work 
a forfeiture. 1 Prest. Conv. 202. See in general, as to the description of forfeiture, 
I Saund. 319, b. etc.—ARCHBOLD. fk 

aw He oothdon of fines and recoveries, and the recent enactment (8 & 9 Vict. c 106, 
s. 4) that no feoffment shall have a tortious operation, have, it seems, made this cause of 


forfeiture impossible.—KERR. 
See also rowers Hist. of Law of Real Prop. p. 63. Boone on Real Prop. p. 56, 2 39 


(1883). 
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to him in remainder or reversion.(v) For which there seems to be two rea- 
sons. First, because such alienation amounts to a renunciation of the feodal 

connection and dependence; it implies a refusal to perform the due 
*275] renders and services to the lord of *the fee, of which fealty is con- 

stantly one: and it tends in its consequence to defeat and devest the 
remainder or reversion expectant: as therefore that is put in jeopardy by 
such act of the particular tenant, it is but just that, upon discovery, the 
particular estate should be forfeited and taken from him, who has shown so 
manifest an inclination to make an improper use of it. The other reason 1s, 
because the particular tenant, by granting a larger estate than his own, has 
by his own act determined and put an entire end to his own original inter- 
est,(15) and on such determination the next taker is entitled to enter regu- 
larly, asin his remainder or reversion.(16) The same law, which is thus 
laid down with regard to tenants for life, holds also with respect to all tenants 
of the mere freehold or of chattel interests; but if tenant in tail alienes in fee, 
this is no immediate forfeiture to the remainderman, but a mere dzscontzenu- 
ance (as itis called)(w) of the estate-tail, which the issue may afterwards 
avoid by due course of law:(x) for he in remainder or reversion hath only a 
very remote and barely possible interest therein, until the issue in tail is 
extinct. But, in case of such forfeitures by particular tenants, all legal estates 
by them before created, as if tenant for twenty years grants a lease for fifteen, 
and all charges by him lawfully made on the lands, shall be good and avail- 
able in law.(v)(17) For the law will not hurt an innocent lessee for the fault 
of his lessor; nor permit the lessor, after he has granted a good and lawful 
estate, by his own act to avoid it, and defeat the interest which he himself 
has created. 

Equivalent, both in its nature and its consequences, to an illegal alienation 
by the particular tenant, is the civil crime of dzsclaimer,; as where a tenant, 
who holds of any lord, neglects to render him the due services, and, upon 
an action brought to recover them, disclaims to hold of his lord. Which 
disclaimer of tenure in any court of record is a forfeiture of the lands to the 

lord,(z) upon reasons most apparently feodal.(18) And so likewise, 
*276] if in any court of record the *particular tenant does any act which 

amounts to a virtual disclaimer; if he claims any greater estate than 
was granted him at the first infeodation, or takes upon himself those rights 
which belong only to tenant of a superior class;(a) if he affirms the reversion 
to be in a stranger, by accepting his fine, attorning as his tenant, collusive 
pleading and the like;(4) such behavior amounts to a forfeiture of his particu- 
lar estate. 

III. Lapse is a species of forfeiture, whereby the right of presentation to a 
church accrues to the ordinary by neglect of the patron to present, to the 
metropolitan by neglect of the ordinary, and to the king by neglect of the 
metropolitan.(19) For it being for the interest of religion, and the good of 


(v) Litt. 2415. 2) Finch. 270, 271. 
(w) See book iii. ch. 10. a) Co. Litt. 252. 
(x) Litt. 23 595, 596, 597. (b) Ibid, 253. 


(y) Co. Litt. 288. 


(15) ‘“‘In modern times the forfeiture of an estate results only upon the breach of some 
condition of the instrument creating the estate, as a default in the payment of rent, an 
attornment to a stranger, a denial of the landlord’s title and the like.’» Newell on Eject- 
ments, 174 (1892) and authorities there cited. 

Sanford v, Sanford, 55 Ga. 527, 535 (1875). 1 Lomax Digest, 642. 

17) Goodeve’s Mod. Law of Real Prop. 3 ed. 354. 

(18) Delaney v. Ga. Nun., 12 Barb. (N. Y.) 120, 124 (1851). Failey v. Craig, 6 Hals. 
(N. J.) 262, 282 (1830). 

(19) In Virginia, when it was a colony, the governor was entitled to present, and if he 
neglected to do so for a certain time, then the Bishop of London, and then the king; 
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the public, that the church should be provided with an officiating minister, 
the law has therefore given this right of lapse, in order to quicken the 
patron; who might otherwise, by suffering the church to remain vacant 
avoid paying his ecclesiastical dues, and frustrate the pious intentions of his 
ancestors. ‘This right of lapse was first established about the time (though 
not by the authority)(c) of the council of Lateran,(d ) which was in the 
reign of our Henry the Second, when the bishops first began to exercise 
universally the right of institution to churches.(e) And therefore, where 
there is no right of institution, there is no right of lapse: so that no donative 
-can lapse to the ordinary,(/) unless it hath been augmented by the queen’s 
bounty. ( g&) But no right of lapse can accrue, when the original presenta- 
tion is in the crown.(/) 

The term, in which the title to present by lapse accrues from the one to 
the other successively, is six calendar months,(z) (following in this case the 
‘computation of the church, and not the usual one of the common law, ) 
and this *exclusive of the day of the avoidance.(#) But if the bishop [*277 
be both patron and ordinary, he shall not have a double time allowed 
him to collate in;(/) for the forfeiture accrues by law, whenever the negli- 
gence has continued six months in the same person. And also if the bishop 
doth not collate his own clerk immediately to the living, and the patron pre- 
sents, though after the six months are elapsed; yet his presentation is good, 
and the bishop is bound to institute the patron’s clerk.(#) For as the law 
only gives the bishop this title by lapse, to punish the patron’s negligence, 
there is no reason that, if the bishop himself be guilty of equal or greater 
negligence, the patron should be deprived of his turn. If the bishop suffer 
the presentation to lapse to the metropolitan, the patron has also the same 
advantage if he presents before the archbishop has filled up the benefice; and 
that for the same reason, Yet the ordinary cannot, after lapse to the metro- 
politan, collate his own clerk to the prejudice of the archbishop.(z) For 
he had no permanent right and interest in the advowson, as the patron hath, 
but merely a temporary one; which having neglected to make use of during 
the time, he cannot afterwards retrieve it. But if the presentation lapses to 
the king, prerogative here intervenes and makes a difference; and the patron 
shall never recover his right till the king has satisfied his turn by presenta- 
tion: for nullum tempus occurrit regt.(0)(20) And therefore it may seem as 
if the church might continue void forever, unless the king shall be pleased 
to present; anda patron thereby be absolutely defeated of his advowson. 
But to prevent this inconvenience, the law has lodged a power in the patron’s 
hands, of as it were compelling the king to present. For if, during the 
delay of the crown, the patron himself presents, and his clerk is instituted, 
the king indeed by presenting another may turn out the patron’s clerk, or, 
after induction, may remove him by guware impedit:(21) but if he does not, and 
the patron’s clerk dies incumbent, or is canonically deprived, the king hath 
lost his right, which was only to the next or first presentation.( /) 

*In case the benefice becomes void by death, or cession through [*278 
plurality of benefices, there the patron is bound to take notice of the 


c) 2 Roll. Abr. 336, pl. 10. 3 (k) 2 Inst. 361. 
(3 Bract. J. 4, ¢. 2, ¢. 3. (1) Gibs. Cod. 769. 
a font Imped. 3 Cro. Jac. 518 iy 2 Roll ‘Abr 368 
. Abr. tit. Qa. Imped. TO. Jac. 7 n oll. y a 
tay diab 1 Geo. I. - 2 © 10. 0) Dr. and St. Dial. 2, c. 36. Cro. Car. 355. 
h) Stat. 17 Edw. II. c. 8. 2 Inst. 273. p) 7 Rep. 28. Cro. Eliz. 44. 
w 6 Rep. 62. Regist 42. 


but the revolution having annihilated this part of the ecclesiastical constitution, the 
forfeiture incurred by a lapse accrued to the commonwealth. Turpin e al, v. Locket e¢ 
al,, 6 Call. (Va.) 113, 145 (1804). ‘ 

(20) [Time does not run against the king. ] ; 

(21) [Why he impeded. The first words of the writ. ] 
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vacancy at his own peril; for these are matters of equal notoriety to the patron 
and ordinary: but in case of a vacancy by resignation, or canonical depriva- 
tion, or if a clerk presented be refused for insufficiency, these being matters 
of which the bishop alone is presumed to be cognizant, here the law requires 
him to give notice thereof to the patron, otherwise he can take no advantage 
by way of lapse.(g) Neither shall any lapse thereby accrue to the metropoli- 
tan or to the king; for it is universally true, that neither the archbishop nor 
the king shall ever present by lapse, but where the immediate ordinary might 
have collated by lapse, within the six months, and hath exceeded his time: 
for the first step or beginning faileth, et guod non habet principium, non habet 
jfinem.(r)(21) If the bishop refuse or neglect to examine and admit the 
patron’s clerk, without good reason assigned or notice given, he is styled a 
disturber by the law, and shall not have any title to present by lapse; for no 
man shall take advantage of hisown wrong.(s) Also if the right of presenta- 
tion be litigious or contested, and an action be brought against the bishop to 
try the title, no lapse shall incur till the question of right be decided. (¢) 

IV. By simony, the right of presentation to a living is forfeited, and vested 
pro hac vice(22) in the crown. Simony is the corrupt presentation of any one 
to an ecclesiastical benefice for money, gift, or reward. It is socalled from the 
resemblance it is said to bear to the sin-of Simon Magnus, though the pur- 
chasing of holy orders seems to approach nearer to his offence. It was by 
the canon law a very grievouscrime: andis so much the more odious, because, 
as Sir Edward Coke observes,(z) it is ever accompanied with perjury; forthe 
presentee is sworn to have committed no simony. However, it was not an 
offence punishable in a criminal way at the common law;(w) it being thought 

sufficient to leave the clerk to ecclesiastical censures. But as these 
*279]| did not affect *the simoniacal patron, nor were efficacious enough to 

repel the notorious practice of the thing, divers acts of parliament 
have been made to restrain it by means of civil forfeitures; which the modern 
prevailing usage, with regard tospiritual preferments, calls aloud to be put in 
execution. I shall briefly consider them in this place, because they devest the 
corrupt patron of the right of presentation, and vest a new right in the crown. 

By the statute 31 Eliz. c. 6, it is for avoiding of simony enacted, that if any 
patron for any corrupt consideration, by gift or promise, directly or indirectly, 
shall present or collate any person to an ecclesiastical benefice or dignity; 
such presentation shall be void, and the presentee be rendered incapable of 
ever enjoying the same benefice: and the crown shall present to it for that 
turn only.(v) But if the presentee dies, without being convicted of such 
simony in his lifetime, it is enacted by stat. 1 W. and’ M.c. 16, that the 
simoniacal contract shall not prejudice any other innocent patron, on pre- 
tence of lapse to the crown or otherwise. Also by thestatute 12 Anne, stat. 2, 
c. 12, if any person for money or profit shall procure, in his own name or the 
name of any other, the next presentation to any living ecclesiastical, and shall 
be presented thereupon, this is declared to be a simoniacal contract; and the 
party is subject to all the ecclesiastical penalties of simony, is disabled from 
holding the benefice, and the presentation devolves to the crown. 

Upon these statutes many questions have arisen, with regard to what is, and 
what is not, simony. And, among others, these points seem to be clearly 
settled: 1. That to purchase a presentation, the living being actually vacant, 


q) 4 Rep. 75. 2 Inst. 632. (uw) 3 Inst. 156. 

3 oo: Monten (w) Moor. 564, 

8 oll. T. I >) For oth ies infli i 

Seas LRA, _ a eo ue penalties inflicted by this statute see 


(21) [And that which has no beginning has no end. ] 
(22) [For this occasion. ] 
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is open and notorious simony:(y) this being expressly in the face of the 
statute. 2. That for a clerk to bargain for the next presentation, the incum- 
bent being sick and about to die, was simony, even before the statute of 
queen Anne:(z) and now, by that statute, to purchase, either in his own 
name or another’s, the next presentation, and be thereupon presented 

*at any future time to the living, is direct and palpable simony. [*280 
But, 3. It is held that for a father to purchase such a presentation 

in order to provide for his son, is not simony: for the son is not concerned in 
the bargain, and the father is by nature bound to make a provision for him.(@) 
4. That if a simoniacal contract be made with the patron, the clerk not being 
privy thereto, the presentation for that turn shall indeed devolve to the crown, 
as a punishment of the guilty patron; but the clerk, who is innocent, does 
not incur any disability or forfeiture.(4)(22) 5. That bonds given to pay 
money to charitable uses, on receiving a presentation to a living, are not 
simoniacal,(¢) provided the patron or his relations be not benefited thereby;(d) 
for this is no corrupt consideration, moving to the patron. 6. That bonds 
of resignation, in case of non-residence or taking any other living, are not 
simoniacal;(e) there being no corrupt consideration herein, but such only as 
is for the good of the public. So also bonds to resign, when the patron’s son 
comes to canonical age, are legal; upon the reason being given, that the father 
is bound to provide for his son.(/) 7. Lastly, general bonds to resign at 
the patron’s request are held to be legal:(g) for they may possibly be given 
for one of the legal considerations before mentioned; and where there is a 
possibility that a transaction may be fair, the law will not suppose it iniqui- 
tous without proof.(23) But, if the party can prove the contract to have been 
a corrupt one, such proof will be admitted, in order to show the bond simon- 
iacal, and therefore void. Neither will the patron be suffered to make an ill 
use of such a general bond of resignation; as, by extorting a composition for 
tithes, procuring an annuity for his relation, or by demanding a resignation 
wantonly or without good cause, such as is approved by the law; as, for the 
benefit of his own son, or on account of non-residence, plurality of livings, 
or gross immorality in the incumbent. (/) 


(y Cro. Eliz. 778. Moor. 914. d) Stra. 534. 

2) Hob. 165. e) Cro. Car. 180. 

(a) Cro. Eliz. 686. Moor. 916. Jf) Cro. Jac. 248, 274. 

(b) 3 Inst. 154. Cro. Jac. 385. $3 Cro. Car. 180. Stra. 227. 

(c) Noy, 142. (h) 1 Vern. 411. 1 Eq. Ca. Abr. 86, 87. Stra. 534. 


(22) Whish and Woollatt v. Hesse, 3 Hogg. Eccl. Rep. 724 (1832). 

(23) Whish and Woollatt v. Hesse, 3 Hogg. Eccl. Rep. 693 (1832). In the great case of 
The Bishop of London v. Ffytche, it was determined by the house of lords that a general 
bond of resignation is simoniacal andillegal. The circumstances of that case were briefly 
these. Mr. Ffytche, the patron, presented Mr. Eyre, his clerk, to the bishop of London for 
institution. The bishop refused to admit the presentation, because Mr, Eyre had given a 
general bond of resignation: upon this Mr. Ffytche brought a guare impedit against the 
bishop, to which the bishop pleaded that the presentation was simoniacal and void, by 
reason of the bond of resignation; and to this plea Mr. Ffytche demurred. From a series 
of judicial decisions, the court of Common Pleas thought themselves bound to determine 
in his favor, and that judgment was affirmed by the court of King’s Bench; but these 


judgments were afterwards reversed by the house of lords. The principal question was 
this, —viz., whether such a bond was a record, gift, profit, or benefit to the patron under 
the 31 Eliz. c. 6: if it were so, the statute had declared the presentation to be simoniacal 
and void. Such a bond is so manifestly intended by the parties to be a benefit to the 
patron, that it is surprising that it should ever have been argued and decided that it was 
not a denefit within the meaning of thestatute. Vet many learned men are dissatisfied 
with this determination of the lords, and are of opinion that their judgment would 
be different if the question were brought before them a second time. But it 1s gener- 
ally understood that the lords, from a regard to their dignity, and to preserve a con- 
sistency in their judgments, will never permit a question which they have once decided 
to be again debated in their house. See 1 Bro. 286. The case of The Bishop of London 
v. Ffytche is reported at length in Cunningham’s Law of Simony, p. 52.—CHITTY. 
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*281 | *V. The next kind of forfeitures are those by dveach or non-per- 

formance of a condition annexed to the estate, either expressly by 
deed at its original creation, or impliedly by law from a principle of natural 
reason. Both which we considered at large in a former chapter. (z ) 

VI. I therefore now proceed to another species of forfeiture, viz. by waste. 
Waste, vastum, is a spoil or destruction in houses, gardens, trees, or other 
corporeal hereditaments, to the disherison of him that hath the remainder or 
reversion in fee-simple or fee-tail.(£)(24) 

Waste is either voluntary, which is a crime of commission, as by pulling 
down a house; or it is ermissive,(25) which is a matter of omission only, as 
by suffering it to fall for want of necessary reparations.(26) Whatever does 
a lasting damage to the freehold or inheritance is waste.(/) ‘Therefore 
removing wainscot, floors, or other things once fixed to the freehold of a 
house, is waste.(#)(27) If a house be destroyed by tempest, lightning, or 


t) See ch. x. page 152. i) Hetl. 35. 
k) Co. Litt. 53. m) 4 Rep. 64. 


(24) A tenant for life is bound to use ordinary care in keeping the buildings, in which 
he has a life estate, from going to decay; but in doing this he is not obliged to expend 
extraordinary sums. Wilson v. Edmonds, 24.N. H. 517, 545 (1852). He has no property 
in timber or underwood till his estate comes into possession, and therefore cannot havean 
account in equity, or maintain an action of trover at law, for what has been cut wrong- 
fully by a preceding tenant, notwithstanding his own estate, being without impeachment 
of waste, would have entitled him to cut such timber or underwood and put the produce 
into his own pocket: the owner of the first estate of inheritance, at the time when the 
timber was cut, is the party entitled to redress in such case. Pigot v. Bullock, 1 Ves. Jr. 
484. Whitfield v. Bewit, 2 P. Wms. 241. However, a tenant for life in remainder, 
though he cannot establish any property in timber actually severed during a prior estate, 
may bring a bill to restrain waste; and he may sustain such a suit although he has not 
the immediate remainder, and notwithstanding his estate, whenever it comes into posses- 
sion, will be subject to impeachment for waste; for, though he will have no right to the 
timber, he will have an interest in the mast and shade of the trees. So, trustees to 
preserve contingent remainders may maintain a suit for a similar injunction, even though 
the contingent remaindermen have not come into esse. Perrot v. Perrot, 3 Atk. 95. 
Stansfield v. Habergham, 10 Ves. 281. Garth v. Cotton, 3 Atk. 754. Itis true that in 
cases of legal waste, if there be no person capable of maintaining an action before the 
party who committed the waste dies, the wrong is then without a remedy at common 
law; but, where the question is brought within the cognizance of equity, those courts say 
unauthorized waste shall not be committed with impunity; and the produce of the tortious 
act shall be laid up for the benefit of the contingent remainderman. Marquis of Lans- 
ddowne v. Marchioness Dowager of Lansdowne, I Mad. 140. Bishop of Winchester z. 
Knight, 1 P. Wms. 407. Anonym. 1 Ves, Jr. 93.—CHITTy. Tiedeman on Real Prop. 
@ 72 (1892). White v. Wagner, 4 Md. (H. & J.) 578 (1818). Sanderson v. Jones ef ai., 
6 Fla.’ (Papy) 480 (1855). Malone’s Real Prop. Trials, 724. 

(25) Where an estate is given for life, without impeachment of waste other than wil- 
Sul waste, this will excuse permissive waste. Lansdowne v. Lansdowne, I Jac. & Walk. 
523. If the tenant for life, under such a limitation, cut timber, Sir Wm. Grant, M. R., 
‘seems to have felt it questionable whether the tenant could appropriate to himself the 
principal money produced by the sale of such timber, though he held it clear he was 
entitled to the interest thereof for his life, (Wickham v. Wickham, 19 Ves. 423. S. C. 
Cooper, 290;) but, from the case of Williams v. Williams, (12 East, 220,) it should 
es that the tenant for life would have the entire property in timber so cut down.— 

HITTY. 

(26) Peirce v. Burroughs, 58 N. H. (Jenks) 304 (1878). Hill v. Woodman, 14 Me. 
(Shipley) 43 (1836). Tiedeman on Real Prop. 3 72 Eng. ed. (1892) p. 57. 

(27) Between the heir and executor there has not been any relaxation of the ancient 
law with regard to fixtures; for there is no reason why the one should be more favored 
than the other, or the courts would be disposed to assist the heir and to prevent the 
inheritance from being dismembered and disfigured. If the inheritance cannot be enjoyed 
without the things in dispute, the owner could never mean to give them to the executor 
as in the case of salt-pans fixed with mortar to a brick floor, and without which the salt- 
works produce no profit, but if removed are of very little value to the executor, as old 
materials only. 1 Hen. Bl. 259, n., a. But the courts are more favorable to an executor 
of a tenant for life against a person in remainder; and therefore they have held that his 
executor shall have the benefit of a fire-engine erected by a tenant for life, because the 


736 


Cap. 18] OF THINGS. 281 


the like, which is the act of Providence, it is no waste: but otherwise, if the: 
house be burned by the carelessness or negligence of the lessee: though now, 
by the statute 6 Anne, c. 31, no action will lie against a tenant for an 


colliery might be worked without it, though not so conveniently, 3 Atk. 13. With 
regard to a tenant for years, it is fully established he may take down useful and necessary 
erections for the benefit of his trade or manufacture and which enable him to carry it on. 
with more advantage. Bac. Abr. Executor, H. 3. 3 Esp. 11. 2 East, 88. It has been 
so held in the case of cider-mills. A tenant for years may also carry away ornamental 
marble chimney-pieces, wainscot fixed only by screws, and such like. But erections for 
the purposes of farming and agriculture do not come under the exception with respect to 
trade, and cannot be taken down again. See Elwes v. Maw, 3 East, 52. And where the. 
tenant has covenanted to leave all buildings, etc., he cannot remove even erections for 
trade. 1 Taunt. 19. Where a tenant for years has a right to remove erections and 
fixtures during his lease, and omits doing it, he is a trespasser afterwards for going upon 
the land, but not a trespasser de bonis asportatis [For carrying away the goods]. 
-2 East, 88. A farmer who raises young fruit-trees on the demised land for filling up. 
his lessor’s orchards is not entitled to sell them, unless he is a nurseryman by trade. 
4 Taunt. 316.—CHITTY. 

In the time of lord Coke the general rule was, that whatever was once annexed to the 
freehold became part thereof, and could not afterwards be separated but by him who was 
entitled to the inheritance: to have taken it away would have been waste in any other 

erson. Indeed, the law is thus laid down in all the old, and recognized to have been so 
in the more modern, cases. This rule, however, has been relaxed, especially in cases 
between landlord and tenant, and is made more favorable to the latter. When a man, 
for instance, rents a house, a mill, or a shop, and, for his own convenience, puts stoves in 
the house, or a packing-press, or elevators in the mill, or a crane and pulley, or other 
like thing, in the shop, the tenant may remove any of the articles thus put up for his own 
convenience or advantage. White v. Arndt, 1 Whart.g1. Raymond v. White, 7 Cowen, 
319. However, even as between landlord and tenant, fixtures erected by the latter, and 
which he is entitled to remove, must be removed during the term: after the expiration 
of the term the tenant can neither remove them nor recover their value from the land- 
lord. Shepard v. Spaulding, 4 Metcalf, 416. The leading English case on this subject 
is Elwes v. Maw, 3 East, 52. Lord Ellenborough’s opinion has always been referred to 
with approbation, as settling the principles of the law in regard to fixtures. He says, 
‘‘ Questions respecting the right to what are ordinarily called fixtures principally arise 
between three classes of persons. Ist. Between different descriptions of representatives. 
of the same owner of the inheritance, viz., between his Aezy and executor. In this first 
case, 7. €., as between heir and executor, the rule obtains with the most rigor in favor of 
the inheritance, and against the right to disannex therefrom, and to consider as personal 
chattel, any thing which has been affixed thereto. 2dly. Between the executors of tenant 
Sor life or in tail and the remainderman or reversioner,—in which case the right to. 
fixtures is considered more favorably for executors than in the preceding case between 
heir and executor, The third case, and that in which the greatest latitude and indulgence 
has always been allowed in favor of the claim to having any particular article considered 
as personal chattels as against the claim in respect to freehold or inheritance, is the case 
between landlord and tenant.”’ , 

The privilege of removing fixtures does not hold in general between the owner of the 
soil and third persons having a vested interest. The owner may, of course, at any time 
disannex fixtures from the freehold, and by that act make them personalty, but not as. 
against creditors who had acquired a lien upon it as realty. Gray v. Holdship, 17 S. & 
R. 413. Morgan v. Arthurs, 3 Watts, 140. So between vendor and vendee,a steam- 
engine with its fixtures, used to drive a bark-mill, and pounders to break hides in a tan- 
nery, pass by asale of the freehold. Oves v. Ogilsby, 7 Watts, 106. Despatch ie ¢ 
Bellamy Manufacturing Co., 12 N. Hamp. 205. Indeed, there are some things used with, 
and necessary to the enjoyment of, the freehold, which form a part of it, though not 
annexed to it, such as keys; and on the same principle it has been held in many cases. 
that machinery which is a constituent part of a manufactory, for the purpose of which 
the building has been adapted, without which it would cease to be such manufactory, ie 
part of the freehold though it be not actually fastened to it. Whether fast or kee 
the machinery of a manufactory which is necessary to constitute it, and Yn iS : a 
would not be a manufactory at all, must be regarded as realty and a part of the freehold. 
Voorhis v. Freeman, 2 W. & S. 116. Pyle v. Pennock, 2 W. & S. 390. Eee Peer 
7 Metcalf, 40. Rice v. Adams, 4 Harrington, 332. The old and stricter rule, w ne ooks 
to annexation as the criterion in such cases, has been adhered toin many o ms eee 
Cresson v. Stout, 17 Johns. 116. Vanderpoel v. Allen, 10 Barbour, S. C. 157. ‘Taffe v. 
Warwick, 3 Blackf. 111. Bush v. Baxter, 3 Missouri, 207. -SHARSWOOD. é we 

““A mote liberal rule is now applied, and actual damage must be shown in order 
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accident of this kind.(28) Waste may also be committed in ponds, dove- 
houses, warrens, and the like; by so reducing the number of the creatures 
therein, that there will not be sufficient for the reversioner, when he comes 
to the inheritance.(z) Timber also is part of the inheritance.(0) Such are 
oak, ash, and elm in all places; and in some particular countries, by local 
custom, where other trees are generally used for building, they are for that 
reason considered as timber; and to cut down such trees, or top them, or do 

any other act whereby the timber may decay, is waste. ( Pp) (29) But 
282] underwood the tenant may cut down at any seasonable time *that he 

pleases;(g) and may take sufficient estovers of common right for 
house-bote and cart-bote; unless restrained (which is usual) by particular 
covenants or exceptions.(7) The conversion of land from one species to 
another is waste. Io convert wood, meadow, or pasture into arable; to turn 
arable, meadow, or pasture into woodland; or to turn arable or woodland 
into meadow or pasture, are all of them waste.(s)(30) For, as Sir Edward 
Coke observes,(#) it not only changes the course of husbandry, but the 


n) Co. Litt. 58. r) Co. Litt, 41. 

ap. 62. 8 ob. 296. 
o Go tite 53. ty 1 Inst. 53. 
q) 2 Roll. Abr, 817. a 


that the action may lie; and although even now a material and permanent change in 
the character of the building, and the uses to which it might be put, will not be per- 
mitted, yet any slight or immaterial change, as the cutting of a door, or the opening of 
two rooms into one, will be permissible whenever it is possible for the premises 
to be restored to their original condition at the end of the term, and in no case will 
the erection of new buildings be waste.’’ Tiedeman on Real Prop. 377, enl. ed. p. 62 
(1892), and cases there cited. See also Brown v. Dinsmoor, 3 N. H. 108 (1834). 

(28) With a proviso, however, that the act shall not defeat any agreement between 
landlord and tenant. See the statute. But if a lessee covenants to pay rent, and to 
repair with an express exception of casualties by fire, he may be obliged to pay rent 
during the whole term, though the premises are burnt down by accident and never 
rebuilt by the lessor. 1 T. R. 310. Nor can he be relieved by a court of equity, (Anst. 
687,) unless perhaps the landlord has received the value of his premises by insuring. 
Amb. 621. And if he covenants to repair generally, without any express exceptions, and 
the premises are burnt down, he is bound to rebuild them, 6 T. R. 650.—Currry. 

(29) But the tenant has the right to the fruit and mast growing upon it, and the lop- 
pings for fuel, and the benefit of the shade for his cattle. Accordingly, all fruit which 
may be plucked, or bushes or trees, not timber, which. may be cut or blown down, will 
belong to the tenant; but timber trees, which may be cut or blown down, will imme- 
diately become the property of the owner of the first estate of inheritance in the land. 
But if the tenant should be a tenant without impeachment of waste (sine impetitione 
vasti) timber cut down by him in a business-like manner will become his own property 
when actually severed, but not before, for the words ‘‘ without impeachment of waste,’’ 
imply a release of all demands in respect of any waste which may be committed. 188 
however, the words should be merely zwithout being impeached for waste, the property 
in the trees when cut would still remain in the landlord, and the action only would be 
discharged which he might otherwise have maintained against the tenant for the waste 
committed by the act of felling the timber. Williams on Pers. Prop. 4 ed. p. 18 (1872), 

Dimloyelo: 

“In the United States, whether cutting of any kind of trees in any particular case is 
waste, seems to depend upon the question whether the act is such asa prudent farmer 
would do with his own land having regard to the land as an inheritance, and whether the 
doing it would diminish the value of the land as an estate.”? Wash. on Real Prop. vol. 
I, 108 (1887). See also Tiedeman on Real Prop. 3 74, enl. ed. p. 58 (1892). 

In the case of wild and uncultivated lands, the tenant would have the right to clear 
the land of trees, whatever they may be, if such clearing was necessary for the purpose 
of cultivating it; and the timber cut by the tenant in clearing, belongs to him, which he 
may sell for his own profit. But in no case is the tenant allowed to cut timber for sale, 
unless this is the customary mode of using the land. Tiedeman on Real Prop. 2 74, enl. 
ed. p. 59 (1892), and cases there cited. Johnson v, Johnson, 18 N. H. 594, 596 (1847). 

(30) The rule in this country is that no such change will be waste unless it results in a 
permanent injury to the inheritance; but it will be waste if the tenant permits the arable 
or meadow land to be overgrown with brushwood, or if he exhausts the land by unwise 
tillage. See Tiedeman on Real Prop. enlarged Am, ed, 3 72 (1892), 
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evidence of the estate; when such a close, which is cenveyed and described 

as pasture, is found to be arable, and e¢ converso.(30) And the same rule is 

observed, for the same reason, with regard to converting one species of edifice 

into another, even though it is improved in its value.(~) ’To open the land 

to search for mines of metal, coal, etc. is waste;(31) for that is a detriment 

to the inheritance:(v)(32) but if the pits or mines were open before, it is no 
(u) 1 Lev. 809. (v) 5 Rep. 12. 


(30) [Conversely. ] 

( Se Washb, on Real Prop. 5 ed. 150 (1887). ‘Tiedeman on Real Prop. 2 ed. 60, 4 75 
1892). 

(32) It is in order to prevent irremediable injury to the inheritance that the court of 
chancery will grant injunctions against waste and allow affidavits to be read in support 
of such injunctions. The defendant might possibly be able to pay for the mischief done 
if it could ultimately be proved that his act was tortious; but if any thing is about to be 
abstracted which cannot be restored 77 specie, no man ought to be liable to have that 
taken away which cannot be replaced merely because he may possibly recover (what 
others may deem) an equivalent in money. Berkeley v. Brymer, 9 Ves. 356. But, 
although lord Nottingham (in Tonson v. Walker, 3 Swanst. 679) intimated that a proba- 
bility of right might authorize an application for an injunction against waste, this was only 
an obiter dictum [Incidental opinion]. It is a general rule that, in order to sustain a mo- 
tion in restraint of waste, the party making the application must set forth and verify an 
express and positive title in himself, (or in those whose interests he has to support:) a 
hypothetical or disputed title will not do. Davis v. Leo, 6 Ves. 787. Whitelegg v. Black- 
legg, 1 Brown, 57. A plaintiff who, after failing in ejectment, comes to equity to restrain 
waste, stating that the defendant claims by adverse title, it has been stated, states himself 
out ofcourt. Pillsworth v. Hopton, 6 Ves. 51. This dictwm may perhaps admit occasional 
qualification, (see Norway v. Rowe, I9 Ves. 154. Kinder v. Jones, 17 Ves. 110. Hodg- 
son v. Dean, 2 Sim. & Stu. 224;) but, clearly, where the title is disputed as between a 
devisee and the heir-at law, neither an injunction to stay waste nor a receiver will be 
granted on the application of either party. Jones v. Jones, 3 Meriv. 174. Smith v. Coll- 
yer, 8 Ves. 90. It is not, however, to be understood that a plaintiff who, though he has 
no /egal title, has concluded a contract authorizing him to call upon the court to clothe 
his possession with the legal title, cannot sustain a motion in restraint of waste, provided 
the defendant’s answer admits such contract. Norway v. Rowe, 19 Ves. 155. 

In general cases, for the purpose of dissolving an injunction granted ea parte [From 
hearing one side], the established practice is to give credit to the answer when it comes in 
if it denies all the circumstances upon which the equity of the plaintiff ’s application rests, 
and not to allow affidavits to be read in contradiction to such answer. Clapham v. White, 
8 Ves. 36. But an exception to this rule is made in cases of alleged irremediable waste, 
(Potter v. Chapman, Ambl. 99,) and in cases analogous to waste, (Peacock v. Peacock, 16 
Ves. 51. Gibbs v. Cole, 3 P. Wms. 254;) yet, even in such cases, the plaintiff’s affidavits 
must not go to the question of ¢7¢/e, but be confined to the question of fact as to waste done 
or threatened. Morphett v. Jones, 19 Ves. 351. Norway v. Rowe, 19 Ves. 153. Countess 
of Strathmore v. Bowes, I Cox, 264. Andas to matters which the plaintiff was acquainted 
with when he filed his bill, he ought at that time to have stated them upon afhdavit, in 
order to give the defendant an opportunity of explaining or denying them by his answer, 
(Lawson v. Morgan, I Price, 306;) though, of course, acts of waste done subsequently to 
the filing of the bill would be entitled to a distinct consideration. Smythe v. Smythe, 1 
Swanst. 253. And where allegations in an injunction bill have been neither admitted 
nor denied in the answer, there can be no surprise on the defendant; and it should seem 
that affidavits in support of those allegations may be read, though they were not filed 
till after the answer was putin. Morgan v. Goode, 3 Meriv. II. Jefferies v. Smith, 1 Jac. 
& Walk. 300. Barrett v. Tickell, Jacob’s Rep. 155. Taggart v. Hewlett, 1 Meriv. 499. 

Neither vague apprehension of an intention to commit waste, nor information given of 
such intention by a third person, who merely states his belief, but not the grounds of his 
belief, will sustain an application for an injunction. The affidavits should go (not 
necessarily, indeed, to positive acts, but at least) to explicit threats. A court of equity 
never grants an injunction on the notion that it will do no harm to the defendant if he 
does not intend to commit the act in question. An injunction will not issue unless some 
positive reasons are shown to call for it. Hannay v. M’Entire, 11 Ves. 54. Coffin uv. 
Coffin, Jacob’s Rep. 72. ae : : “ 

It was formerly held that an injunction ought not to go against a person who pe a 
mere stranger, and who consequently might, by summary legal process, be turned out 
of possession of premises which he was injuring. Such a person, it was said, was a tres- 
passer; but, there not being any privity of estate, waste, strictly speaking, could not be 
alleged against him. Mortimer v. Cottrell, 2 Cox, 205. But this technical rule is 
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waste for the tenant to continue digging them for his own use;(w) (33) for it: 
is now become the mere annual profit of the land. ‘These three are the 
general heads of waste, viz., in houses, in timber, and in land. Though, as 
was before said, whatever else tends to the destruction, or depreciating the 
value, of the inheritance, is considered by the law as waste. (34) 
Let us next see who are liable to be punished for committing waste. And 
by the feodal law, feuds being originally granted for life only, we find that 
the rule was general for all vassals or feudatories; ‘‘s7 vasallus feudum 
dissipaverit, aut insigni detrimento deterius fecerit, privabitur.” (x) (3 5) But 
in our ancient common law the rule was by no means so large; for not only 
he that was seised of an estate of inheritance might do as he pleased with 
it, but also waste was not punishable in any tenant, save only in three. 
persons; guardian in chivalry, tenant in dower, and tenant by the 

*283] *curtesy;()(36) and not in tenant for life or years. (z) And the 
reason of the diversity was, that the estate of the three former was: 
created by the act of the law itself, which therefore gave a remedy against 
them; but tenant for life, or for years, came in by the demise and lease of the 
owner of the fee, and therefore he might have provided against the commit- 
ting of waste by his lessee; and, if he did not, it was his own default. (37) 
But, in favor of the owners of the inheritance, the statutes of Marlbridge, 
52 Hen. III. c. 23, and of Gloucester, 6 Edw. I. c. 5, provided that the writ 


w) Hob. 295. curtesy. Regist. 72. Bro. Abr. tit. waste, 88. 2 
x) Wright, 44. Inst. 301. 
y) It was, however, a doubt whether waste was (z) 2 Inst. 299, 


punishable at the common law in tenant by the 


overturned. {It is now established, by numerous precedents, that, wherever a defendant is 
taking the substance of a plaintiff’s inheritance, or committing or threatening irreme- 
diable mischief, equity ought to grant an injunction, although the acts are such as, in 
correct technical denomination, ought rather to be termed trespasses than waste. 
Mitchell v. Dors, 6 Ves. 147. Hanson uv. Gardiner, 7 Ves. 309. Twort v. Twort, 16 Ves. 
130. HarlCowper v. Baker, 17 Ves. 128. Thomas v. Oakley, 18 Ves. 186. 

Any collusion by which the legal remedies against waste may be evaded will give to: 
courts of equity a jurisdiction over such cases often beyond, and even contrary to, the 
tules of law. Garth uv. Cotton, 3 Atk. 755. Thus, trustees to preserve contingent re- 
mainders will be prohibited from joining with the tenant for life in the destruction of 
that estate, for the purpose of bringing forward a remainder, and thereby enabling him 
to gain a property in timber, so as to defeat contingent remaindermen; and wherever 
there is an executory devise over after an estate for life subject to impeachment of 
waste, equity will not permit timber to be cut. Stansfield v. Habergham, 10 Ves. 278. 
Oxenden {v. Lord Compton, 2 Ves. Jr. 71. So, though the property of timber severed 
during the estate of a strict tenant for life vests in the first owner of the inheritance, 
yet, where a party having the reversion in fee is, by settlement, made tenant for life, if 
he, in fraud of that settlement, cuts timber, equity will take care that the property shall 
be restored to, and carried throughout all the uses of, the settlement. Powlett v. 
Duchess of Bolton, 3 Ves. 377. Williams v. Duke of Bolton, 1 Cox, 73.—Currry. 

(33) But he cannot open new ones. In the case of minerals, he may follow the same 
vein and for that purpose make new shafts, railroads, and other improvements. Tiede- 
man on Real Prop. 2 75, enl. ed. p. 60 (1892), and cases there cited, and this right he 
may sell to others. The same principle applies to salt works, if there is an existin g salt 
well in the premises and a manufactory of salt, it would not be waste to dig a new well in 
connection with it. Washburn on Real Prop. 5 ed. vol. 1, p. 151 (1887). *P. 111, 2 
Woodfall on Land. & Ten. 608. 

(34) Whether a particular act constitutes waste is a question of fact for the jury to 
determine; if it does damage to the reversion, and is not one of the ordinary uses to 
ee eee is put, ie is aoe and the same act might be waste in one part of the 
county and notin another. Tiedeman on Real Prop. . Eni. ed. p. 1892). 
oe ae Touch. 126. ode Daeg 
_ (35) [If a vassal shall have wasted the fee, or lessened its value by an ious. 
injury, he shall be deprived of it.’’] f y casas 

BS Buckley v, Buckley, 11 Barb. (N. Y.) 64 (1850). 

(37) 1 Addison on Torts, 6 ed. (Bayliss) 516 (189r). 
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of waste shall not only lie against tenants by the law of England (or 
curtesy, ) and those in dower, but against any farmer or other that holds in 
any manner for life or years.(38) So that, for above five hundred years past 
all tenants merely for life, or for any less estate, have been punishable or 
liable to be impeached for waste, both voluntary and permissive; unless their 
leases be made, as sometimes they are, without impeachment of waste absque 
tmpetitione vast; that is, with a provision or protection that no man shall 
tmpetere, or sue him for waste, committed.(39) But tenant in tail after possi- 
bility of issue extinct is not impeachable for waste; because his estate was 
at its creation an estate of inheritance, and so not within the statutes.(a@)(40) 
Neither does an action of waste lie for the debtor against tenant by statute, 
recognizance, or elegz/; because against them the debtor may set off the 
damages in account:(4) but it seems reasonable that it should lie for the rever- 
stoner, expectant on the determination of the debtor’s own estate, or of these 
estates derived from the debtor. (c) 

The punishment for waste committed was, by common law and the statute 
of Marlbridge, only single damages;(d@) except in the case of a guardian, 
who also forfeited his wardship(¢) by the provisions of the great charter;(/) 
but the statute of Gloucester directs that the other four species of tenant 
shall lose and forfeit the place wherein the waste is committed, and also treble 
damages to him that hath the inheritance.(41) The expression of the 
statute is, ‘‘he shall forfeit the ¢#zzg which he hath wasted;’’ and it hath 
been determined that under these words the Alace is also included.(g) And 
if waste be done sfarszm, or here and there, all over a wood, the whole 
wood shall be recovered; or if in several rooms of a *house, the ['*284 
whole house shall be forfeited;(%) because it is impracticable for the 
reversioner to enjoy only the identical places wasted, when lying interspersed 
with the other. Butif waste be done only in one end of a wood, (or perhaps 
in one room of a house, if that can be conveniently separated from the rest, ) 


(a) Co. Litt. 27. 2 Roll. Abr. 820, 828. (e) Ibid. 300. 

b) Co. Litt. 54. (f) 9 Hen. III. c. 4. 
c) F.N. B. 58. (33 2 Inst. 303. 

d) 2 Inst. 146. (Rh) Co. Litt. 54, 


(38) The tenant in dower for life or years is liable to the reversioner for waste done 
the premises even by a stranger, and he may therefore maintain an action against a 
stranger for an injury to the reversion; and the judgment in such an action would bar an 
action by the reversioner for the same injury, for the tenant and reversioners are privies 
in estate. Willey v. Laraway, 64 Vt. (Prouty) 561 (1892). Attersoll v. Stevens, I 
Taunt. 198. White v. Wagner, 4 Md. (H. & J.) 391 (1818). 1 Washb. on Real Prop. 
5 ed. 157 (1887). ns Ys: 

(39) But such tenant is not at liberty to commit wilful and malicious waste, and courts 
of chancery will interpose by injunction to restrain its commission, or compel him to 
repair the waste, if actually committed. Washb. on Real Prop. 5 ed. vol. I, pp. 157 and 
161 (1887). 

as oe some little time before the statute, actions for waste had occasionally been 
brought against tenants for life. Still the action shows strong signs of being new. Pol- 
lock & Maitland’s Hist. of Eng. Law, bk. ii. p. 9 (1895). ; 

(41) The courts of the various states have held differently in respect to the extent to 
which the common law as to waste or the statutes of Marlbridge and Gloucester have been 
adopted in the different states. The tendency of late has been, both in England and 
this country, to do away with the severe remedies provided in the latter statute, and to 
substitute with a process in equity for restraining the commission of waste, or an action 
on the case in which the actual damages done to the inheritance may be recovered by the 
reversioner. Such now is the case by statute in England, where the action of waste is 
abolished by 3 and 4 Wm. IV. c. 27, @ 36. And the action in this country has gone very 
much into disuse in the states where it is recognized by the law. Washb. on Real Prop, 
5 ed. (1887) vol. 1, p. 162. See also Tiedeman on Real Prop. 2 ed. 2 81 (1892). Williams 
on Real Prop. 24. 
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that part only is the locus vastatus, or thing wasted, and that only shall be 
forfeited to the reversioner.(z )(42) 

VII. A seventh species of forfeiture is that of copyhold estates, by breach 
of the customs of the manor. Copyhold estates are not only liable to the 
same forfeitures as those which are held in socage, for treason, felony, alien- 
ation, and waste: whereupon the lord may seise them without any present- 
ment by the homage;() but also to peculiar forfeitures annexed to this spe- 
cies of tenure, which are incurred by the breach of either the general customs 
of all copyholds, or the peculiar local customs of certain particular manors. 
And we may observe that, as these tenements were originally holden by the 
lowest and most abject vassals, the marks of feodal dominion continue much 
the strongest upon this mode of property. Most of the offences, which occa- _ 
sioned a resumption of the fief by the feodal law, and were denominated 
felonia, per quas vasallus amitteret feudum, (L)(43) still continue to be causes 
of forfeiture in many of our modern copyholds. As, by subtraction of suit 
and service; (#) si dominum deservire noluerit:(n) by disclaiming to hold of 
the lord, or swearing himself not his copyholder;(0) sz dominum ejuravit,i. e. 
negavit se a domino feudum habere:(p) by neglect to be admitted tenant 
within a year anda day;(q7) sz per annum et diem cessaverit in petenda investt- 
tura:(r) by contumacy in not appearing in court after three proclamations;(s) 

st a domino ter citatus non comparuerit:(¢) or by refusing, when sworn 
*285] of the homage, to present the truth according to his oath;(z) *s¢ pares 

veritatem noverint, et dicant nescire, cum seiant.(w) In these and a 
variety of other cases, which it is impossible here to enumerate, the forfeiture 
does not accrue to the lord till after the offences are presented by the homage, 
or jury of the lord’s court-baron:(x) per laudamentum parium suorum,( 4) or, 
as is more fully expressed in another place,(z) zemo miles cadinatur de pos- 
Sesstone sut beneficit, nist convicta culpa, que sit laudanda(a) per judicum 
parium suorun.(44) 


i 2 Inst. 304. 8) 8 Rep. 99. Co. Copyh. 2 57. 
k) 2 Ventr. 38. Cro. Eliz. 489. t) Feud. l. 2, t. 22. 
ue Feud. 1, 2, t. 26, in calc. (u) Co. Copyh. 2 57. 

m) 8 Leon. 108. Dyer, 211, (w) Feud. 1. 2, t.°28. 

Mm) eked. tol, t. 21 ‘3 Co. Copyh. 2 58. 

0) Co. Copyh. 2 57. y) Peud. (2) 621. 

p) Feud. l. 2, ¢. 34, and t. 26, 3 3. 2) Ibid st. 22: 


q) Plowd. 372 
r) Feud. l. 2, t. 24. 


a) i.e. arbitranda, defintenda. Du Fresne, iy. 


(42) 1 Washb. on Real Prop. § ed. 158 (1888). Webb’s Pollock on Torts, enlarged 
Am. ed. 427 (1894). Jackson v. Tibbits, 3 Wend. (N. Y.) 342 (1829). Chipman z. 
Emrie, 3 Cal. 273-282 (1853). 

But this remedy at common law has long fallen into disuse, the ends of justice being 
found to be better answered by a court of equity, which grants an injunction to restrain 
waste, and an account of the profits made; and very recently, by the 3 & 4 Wm. IV. c. 
27, % 36, the writ of waste has been abolished. An injunction to restrain waste will be 
granted at the suit not only of a remainderman in fee-simple or fee-tail, but also of a 
remainderman for life, or of trustees to preserve contingent remainders. Perrott v. 
Perrott, 3 Atk. 95. Stansfield v. Habergham, Io Ves. 281. This is perhaps the only 
reason why it is in some cases desirable to have trustees since stat. 8 & 9 Vict. c. 106, 2 8, 
cited ante, p. 172, n.—STEWART. s 

(43) [Felonies by which the vassal wouid lose his fee.] 

(44) [No soldier shall be removed from the possession of his benefice unless convicted 
of some offence, which must be pronounced by the judgment of his peers. | 

It is rather singular that in every instance in which lord Coke on copyholds is cited in 
this paragraph his authority is directly contradictory of the text. In his fifty-seventh 
chapter he divides forfeitures into those which operate co instante [Instantaneously] and 
those which must be presented, and then enumerates those of the former class. Under 
this he ranges, among many others, disclaimer, not appearing after three proclamations 
and refusing when sworn to present the truth. In his fifty-eighth chapter he enumerates 
the second class, and under it places treason, felony, and alienation. It is observable 
also that the references to Dyer, 211, and 8 Rep. 99, are not in point.—CoLERIDGE. 
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VIII. The eighth and last method whereby lands and tenements may 
become forfeited, is that of bankruptcy, or the act of becoming a bankrupt: 
which unfortunate person may, from the several descriptions given of him 
in our statute law, be thus defined; a trader who secretes himself, or does cer- 
tain other acts tending to defraud his creditors. (45) 

Who shall be such a trader, or what acts are sufficient to denominate hima 
bankrupt, with the several connected consequences resulting from that 
unhappy situation, will be better considered in a subsequent chapter; when 
we shall endeavor more fully to explain its nature as it most immediately 
relates to personal goods and chattels. I shall only here observe the manner 
in which the property of lands and tenements is transferred, upon the suppo- 
sition that the owner of them is clearly and indisputably a bankrupt, and that 
a commission of bankrupt is awarded and issued against him. 

By statute 13 Eliz. c. 7, the commissioners for that purpose, when a man is 
declared a bankrupt, shall have full power to dispose of all his lands and 
tenements, which he had in his own right at the time when he became a 
bankrupt, or which shall descend or come to him at any time afterwards, 
before his debts are satisfied or agreed for; and alllands and tenements which 
were purchased by him jointly with his wife or children to his own 
use, (or such interest therein as *he may lawfully part with,) or pur- [*286 
chased with any other person upon secret trust for his own use; and 
to cause them to be appraised to their full value, and to sell the same by deed 
indented and enrolled, or divide them proportionably among the creditors. 
This statute expressly included not only free, but customary and copyhold, 
lands; but did not extend to estates-tail, further than for the bankrupt’s life; 
nor to equities of redemption on a mortgaged estate, wherein the bankrupt 
has no legal interest, but only an equitable reversion. Whereupon the statute 
21 Jac.I.c. 19 enacts, that the commissioners shall be empowered to sell or 
convey, by deed indented and enrolled, any lands or tenements of the bank- 
rtupt, wherein he shall be seised of an estate-tail in possession, remainder, or 
reversion, unless the remainder or reversion thereof shall be in the crown; 
and that such sale shall be good against all such issues in tail, remaindermen, 
and reversioners, whom the bankrupt himself might have barred by a com- 
mon recovery, or other means; and that all equities of redemption upon 
mortgaged estates shall be at the disposal of the commissioners; for they 
shall have power to redeem the same as the bankrupt himself might have 
done, and after redemption to sell them.(46) And also by this and a former 
act,(4) all fraudulent conveyances to defeat the intent of these statutes are 
declared void; but that no purchaser dona fide, for a good or valuable con- 
sideration, shall be affected by the bankrupt laws, unless the commission be 
sued forth within five years after the act of bankruptcy committed. ; 

By virtue of these statutes a bankrupt may lose all his real estate; which 
may at once be transferred by his commissioners to their assignees without 
his participation or consent.(47) 


(6) 1 Jac. I. e: 16. 


(45) Sackett v. Andross, 5 N. Y. (Hill) 342 (1843). 

(46) Sheppard’s Touchstone, 226 (1820). ' 

(47) By the Bankrupt Law Consolidation Act, 1849, 12 & 13 Vict. c. 106, when any per- 
son has been adjudged a bankrupt, all lands, tenements, and hereditaments (except copy 
or customary hold) in any of her majesty’s dominions to which he is entitled, and any 
disposable interest he may have in any such property, or which may descend or come to 
him before he obtains his certificate of discharge, become vested in the assignees 
appointed on behalf of the creditors, in the manner directed by law, by virtue of such 
appointment alone, and without any deed or conveyance. As for his copy or customary 
hold lands, power is given to the commuissioners in bankruptcy to sell them; and the 
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CHAPTER XIX. 


V. OF TITLE BY ALIENATION. 


THE most usual and universal method of acquiring a title to real estates is 
that of alienation, conveyance, or purchase in its limited sense; under which 
may be comprised any method wherein estates are voluntarily resigned by 
one man and accepted by another; whether that be affected by sale, gift, 
marriage, settlement, devise, or other transmission of property by the mutual 
consent of the parties.(48). 

This means of taking estates by alienation is not of equal antiquity in the 
law of England with that of taking them by descent, For we may remember 
that, by the feodal law,(a) a pure and genuine feud could not be transferred 
from one feudatory to another without the consent of the lord; lest thereby a 
feeble or suspicious tenant might have been substituted and imposed upon 
him to perform the feodal services, instead of one on whose abilities and 
fidelity he could depend. Neither could the feudatory then subject the land 
to his debts; for, if he might, the feodal restraint of alienation would have been 
easily frustrated and evaded.(4) And, as he could not aliene it in his lifetime, 
so neither could he by will defeat the succession by devising his feud to another 
family; nor even alter the course of it by imposing particular limitations, or 
prescribing an unusual path of descent. Nor, in short, could he aliene the 
estate, even with the consent of the lord, unless he had also obtained the con- 

sent of his own next apparent or presumptive heir.(c) And therefore 
*288]| it was very usual in ancent feoffments to express that *the alienation 

was made by consent of the heirs of the feoffor: or sometimes for the 
heir-apparent himself to join with the feoffor in the grant.(d@) And, on the 
other hand, as the feodal obligation was looked upon to be reciprocal, the 
lord could not aliene or transfer his signiory without the consent of his 
vassal: for it was esteemed unreasonable to subject a feudatory to a new 
superior, with whom he might have a deadly enmity, without his own appro- 
bation; or even to transfer his fealty, without his being thoroughly apprised 
of it, that he might know with certainty to whom his renders and services 
were due, and be able to distinguish a lawful distress for rent from a hostile 
seising of his cattle by the lord of a neighboring clan.(e) This consent of 
the vassal was expressed by what was called attorning,(f) or professing to 


a) See page 37. prioris domini obsequio et fide, novo se sacramento novo 
aM Feud. t.1, t, 27. _ atem domino acquirenti obstringebat,idque jussu auctoris. 

c) Co. Litt, 94. Wright, 168. [Possessions with a right of jurisdiction can only 
d) Madox, Formul. Angl. N° 316, 319, 427. taken by attorning or professing to become tenant, 
¥ Gilb. Ten. 75. _ as it is usually called; when the vassal resigning 
) The same doctrine and the same denomination his former obedience and faith, bound himself bya 


revailed in Bretagne—possessiones in jurisdictiona- fresh oath to the new lord, and that by the command 
ibus non aliter apprehendi posse, quam per attournances of his ancient lord.] D’Argentre, Antig. Consuet. 
et avirances, ut loqui solent; cum vasallus, ejurato Brit. apud Dufresne, i. 819, 820. 


commissioner is enabled by the Fines and Recoveries Act to bar any estate-tail which the 
bankrupt may have in any lands, as far as the bankrupt himself might have done the 
same. 

A ninth method of forfeiture—that by insolvency—is of the same nature as that by 
bankruptcy. By insolvency is here meant generally the inability of a person to satisfy 
the demands of his creditors. Assignees are appointed either by the Court for the 
Relief of Insolvent Debtors in London, or by a judge of the county court, to be the 
depositaries of the estate and effects of the insolvent, and his whole real estate, imme- 
diately on such appointment, becomes vested in them without any conveyance in trust 
for the benefit of the creditors. KERR. 

(48) Masters v. Madison County Mutual Insurance Co., Barb. Sup. Ct. Rep. (N. VY.) 
624-629 (1852). Maydwell v. Maydwell, 9 Heiskell (Tenn.) 571-577 (1872). Adams v, 
Rockingham M. F. Ins. Co., 29 Me. 292-295 (1849). Burbank vy. Rockingham M. F. Ins. 
Co., 24 N. H. 550-558 (1852). 5 Manitoba Rep. (Ewart) 365-422 (1889). Boone on Real 
Prop. 3 276 (1883). : 

744 


CuHap, 19] OF THINGS. 288-289-290 


become the tenant of the new lord: which doctrine of attornment was after- 
wards extended to all lessees for life or years.(49) For if one bought an 
estate with any lease for life or years standing out thereon, and the lessee or 
tenant refused to attorn to the purchaser, and to become his tenant, the 
grant or contract was in most cases void, or at least incomplete: ( ¢°) which 
was also an additional clog upon alienations. 

But by degrees this feodal severity is worn off ; and experience hath shown 
that property best answers the purposes of civil life, especially in commercial 
countries, when its transfer and circulation are totally free and unrestrained. 
The road was cleared in the first place by a law of king Henry the First 
which allowed a man to sell and dispose of lands which he himself had pur- 
chased; for over these he was thought to have a more extensive power than 
over what had been transmitted to him in a course of descent from 
his ancestors:(/) *a doctrine which is countenanced by the feodal [*289 
constitutions themselves:(z) but he was not allowed to sell the whole 
of his own acquirements, so as totally to disinherit his children, any more 
than he was at liberty to aliene his paternal estate.(7) Afterwards a man 
seems to have been at liberty to part with all his own acquisitions, if he had 
previously purchased to him and his assigns by name; but, if his assigns were 
not specified in the purchase-deed, he was not empowered to aliene:(#) and 
also he might part with one-fourth of the inheritance of his ancestors without 
the consent of his heir.(7) By the great charter of Henry III.,(7) no sub- 
infeudation was permitted of part of the land, unless sufficient was left to 
answer the services due to the superior lord, which sufficiency was probably 
interpreted to be one-half or moiety of the land.(z) But these restrictions 
were in general removed by the statute of guza emptores,(o) whereby all 
persons, except the king’s tenants zz capite, were left at liberty to aliene all 
or any part of their lands at their own discretion.(f) And even these ten- 
ants 22 capite were by the statute 1 Edw. III. c. 12, permitted to aliene, on 
paying a fine to the king.(g) By the temporary statutes 7 Hen. VII. c. 3, 
and 3 Hen. VIII. c. 4, all persons attending the king in his wars were 
allowed to aliene their lands without license, and were relieved from other 
feodal burdens. And, lastly, these very fines for alienations were, in all 
cases of freehold tenure, entirely abolished by the statute 12 Car. II. c. 24. 
As to the power of charging lands with the debts of the owner, this was 
introduced so early as stat. Westm. 2, which(”) subjected a mozety of the 
tenant’s lands to executions, for debts recovered by law: as the whole of 
them was likewise subjected to be pawned in a statute merchant by the 
statute de mercatoribus, made the same year, and in a statute staple by statute 
27 Edw. III. c. 9, and in other similar recognizances by statute 
*23 Hen. VIII. c. 6. And now, the whole of them is not only [*290 
subject to be fawned for the debts of the owner, but likewise to be 
absolutely so/d for the benefit of trade and commerce by the several statutes 
of bankruptcy. The restraint of devising lands by will, except in some 

(g) Litt. 3 551. may lawfully do it; but he cannot aliene the whole, 


(h) Emptiones vel acquisitiones suas det cut magis because he cannot disinherit his son and heir.] 
velit. Terram autem quam ei parentes dederunt, non Glanvil. /. 7, ¢. 1. 


mittat extra cognationem suam. [He may give his (k) Mirr. c. 1, 83. This is also borrowed from the 
purchases or acquisitions to whomsoever he pleases; feodal law. Feud. l. 2, t. 48, 
but the land which descended to him he cannot (l) Mirr. ibid. 
aliene from his kindred.] LL. Hen. I. c. 70. m) 9 Hen. III. ¢e. 32. 
(i) Feud, 1. 2, t. 39. n) Dalrymple of Feuds, 9. 
(7) Si questum tantum habuerit is, qui partem terrz 0) 18 Edw. I. ¢. 1. 
sue donare voluerit, tune quidem hoe et licet: ed oe B ae rae 72, 91. 
5 mestum, guia non potes ium suum heredem qd nst. 67. 
Oar ? “ : 3 13 Edw. I. c. 18. 


exheredare. pt he, who wishes to give a part of his 
Jand, has only what he has acquired himself, he 


(49) Thomas v. Blackemore, 5 Yerger (Tenn. ) 113-126 (1833). 
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places by particular custom, lasted longer; that not being totally removed 
till the abolition of the military tenures. The doctrine of a/fornments con- 
tinued still later than any of the rest, and became extremely troublesome, 
though many methods were invented to evade them; till at last they were 
made no longer necessary to complete the grant or conveyance, by statute 
4 & 5 Anne, c. 16;(50) nor shall, by statute 11 Geo. Il. c. 19, the attorn- 
ment of any tenant affect the possession of any lands, unless made with 
consent of the landlord, or to a mortgagee after the mortgage is forfeited, or 
by direction of a court of justice.(51) 

In examining the nature of alienation, let us first inquire, briefly, wo may 
aliene, and to whom; and then, more largely, ow a man may aliene, or the 
several modes of conveyance. 

I. Who may aliene, and to whom: or, in other words, who is capable of 
conveying and who of purchasing. And herein we must consider rather the 
incapacity, than capacity, of the several parties: for all persons in Jossesson 
are prima facie capable both of conveying and purchasing, unless the law 
has laid them under any particular disabilities.(52) But, if a man has only 


50) Thomas v. Blackemore, 5 Yerger (Tenn.)-113-126 (1833). 

ae An attornment at the common law was an agreement of the tenant to the grant of 
the seigniory or of a rent, or of the donee in tail, or tenant for life or years, to a grant of 
reversion or remainder made to another. Co. Litt. 309,a. And the attornment was 
necessary to the perfection of the grant. However, the necessity of attornments was in 
some measure avoided by the statute of uses, as by that statute the possession was imme- 
diately executed to the, use, (I Term R. 384, 386,) and by the statute of wills, by which 
the legal estate is immediately vested in the devisee. Yet attornment continued after 
this to be necessary in many cases, but both the necessity and efficacy of attornments 
have been almost totally taken away by the statute 4 & 5 Anne, c. 16, 44 9, Io, and If 
Geo. II. c. 19, @ 11. The first statute having made attornment unnecessary, and the 
other having made it inoperative, it is now held not to be necessary either to aver it in 
a declaration in covenant, or plead it in an avowry or other pleading whatever. Doug. 
283, Moss v. Gallimore. See Mr. Serjt. Williams’s note, 1 Saund. 234, b., n. 4. Under 
the proviso in the first act, any notice to the tenant of his original landlord having parted 
with his interest is sufficient; and therefore the tenant’s knowledge of the title of cestuy 
que trust [The one who benefits by the trust] as purchaser has been held sufficient notice 
to entitle his trustees to maintain an action of assumpsit for use and occupation as grantees 
of the reversion against the tenant, who had improperly paid over his rent to a vendor 
after such knowledge. 16 Kast, 99. Although the first-mentioned act renders an attorn- 
ment unnecessary, yet it is still useful for a purchaser to obtain it, because after an 
attornment he would not in any action against the tenant be compelled to adduce full 
evidence of his title, (Peake’s Law of Evid. 266, 267,) though the tenant would still be 
at liberty to show that he had attorned by mistake. 6 Taunt. 202.—Currty. See also 
Hogsett v. Ellis, 17 Mich. (Jennison) 351-364 (1868). 

(52) But it is a rule of law that no person can vest an estate in another against his will; 
and consequently, if a grantee, lessee, or devisee refuses the estate intended to be vested 
in him, the grant, lease, or devise will be void. Thompson v. Leech, 2 Vent. 198. An 
estate granted or devised to a person for his own benefit is seldom disclaimed; but it often 
happens that persons who are made grantees or devisees in trust for others decline to act, 
in which case they may disclaim by deed. See Nicolson v. Wordsworth, 2 Swanst. 372. 
Townson v. Tickell, 3 B. & A. 31. Smith v. Smith, 6B. & C. 112. Begbie v. Crook 
2 Bing. N. C. 70.—COLERIDGE. ; 

The doctrine maintained by the masterly argument of justice Ventris in Thompson v. 
Leach, (2 Vent. 201,) and eventually established by the decision of that case in the house 
of lords, is, that a common-law conveyance put into the hands of an agent for transmis- 
sion to the grantee takes effect the instant it is parted with, and vests the title, though 
the grantee be ignorant of the transaction; and that the rejection of such a grant has the 
effect of revesting the title in the grantor, it would seem, by a species of remitter. It has 
been held, therefore, that whenever the conveyance in such a case is in trust, and the 
grantee refuses to accept, equity, which always protects, where it can without disturbing 
a legal right, the interests of a cestuy que trust from the acts of the trustee, will support 
the trust as sufficiently created, and appoint a trustee in the place of him who has 
refused to accept. Read v. Robinson, 6 Watts & Serg. 329. Where the grantee does 
accept, his title relates back to the execution of the deed, and in every case, whether the 
transfer is to the grantee beneficially or in trust, his acceptance will be presumed until 
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in him the 7zgAz of either possession or property, he cannot convey it to any 

other, lest pretended titles might be granted to great men, whereby justice 

might be trodden down and the weak oppressed.(s)(53) Vet reversions and 

vested remainders may be granted; because the possession of the particular 

tenant is the possession of him in reversion or remainder; but contingencies 

and mere posszbilitzes, though they may be released, or devised by will, ( 54) 
(s) Co. Litt. 214, 


the contrary appear. Wilt v. Franklin, 1 Binn. 502,-SHARSWOOD. Sanderson v, Jones 
6 Fla. 430-447 (1855). , 

(53) It is a very ancient rule of law that rights not reduced into possession should not 
be assignable to a stranger, on the ground that such alienation tended to increase main- 
tenance and litigation, and afforded means to powerful men to purchase rights of action 
and oppress others. Co. Litt. 214, 265, a., n. 1, 232, b., n. I. Our ancestors were so 
anxious to prevent alienation of choses or rights in action, that we find it enacted by the 
32 Hen. VIII. c. 9 (which, it is said, was in affirmance of the common law, Plowd. 88) 
that no person should buy or sell, or by any means obtain any right or title to, any 
manors, lands, tenements, or hereditaments, unless the person contracting to sell, or his 
ancestor, or they by whom he or they claim the same, had been in possession of the 
same, or of the reversion or remainder thereof, for the space of one year before the con- 
tract; and this statute was adjudged to extend to the assignment of a copyhold estate (4 
Co, 26, a.) and of a chattel interest, or a lease for years of land whereof the grantor was. 
not in possession. Plowd. 88. At what time this doctrine, which itis said had relation 
originally only to /anded estates, (2 Woodd. 388,) was first adjudged to be equally appli- 
cable to the assignment of a mere fersonal chattel not in possession, it is not easy to 
decide: it seems, however, to have been so settled at a very early period of our history, 
as the works of our oldest text-writers, and the reports, contain numberless observations 
and cases on the subject. Lord Coke says (Co. Litt. 214, a.; see also 2 Bos. & Pul. 541) 
that it is one of the maxims of the common law that no right of action can be trans- 
ferred, ‘‘ because, under color thereof, pretended titles might be granted to great men, 
whereby right might be trodden down and the weak oppressed, which the common law 
forbiddeth.”—Cuitry. See also McMahon v. Bowe, 114 Mass. 140-144 (1873). Newell 
on Ejectment, 447 (1892). 

But now, by statute 8 & g Vict. c. 106, contingent, executory, and future interests and 
possibilities, coupled with an interest in any tenements or hereditaments of any tenure, 
whether the object of the gift or limitation of such interest or possibility be or be not 
ascertained, and rights of entry, whether vested or contingent, may be disposed of by 
deed; and, by statute 1 Vict. c. 26, estates contingent as to the person, and rights of 
action and entry, which before were not devisable, may now pass by will.—KERR. 

The ancient policy, which prohibited the sale of pretended titles, and held the convey- 
ance to a third person of lands held adversely at the time to be an act of maintenance, 
was founded upon a state of society which does not exist in this country. A right of 
entry was not assignable at common law, because, said lord Coke, ‘‘ under color thereof, 
pretended titles might be granted to great men, whereby right might be trodden down 
and the weak oppressed.’’? The repeated statutes which were passed in the reigns of 
Edward I. and Edward III. against champerty and maintenance arose from the embar- 
rassments which attended the administration of justice in those turbulent times, from 
dangerous influence and oppression of men in power. ; . 

The doctrine that a conveyance bya party out of possession and with an adverse pos- 
session against him is void, prevails equally in Connecticut, Massachusetts, Vermont, 
Maryland, Virginia, North Carolina, Tennessee, Kentucky, Mississippi, Alabama, 
Indiana, and probably in most of the other States. In some States—such as New Hamp- 
shire, Pennsylvania, Ohio, Illinois, Missouri, and Louisiana—the doctrine does not 
exist: and a conveyance by a disseisee would seem to be good, and pass to the third 
person all his right of possession and of property, whatever it might be. 4 Kent Com. 
457.—SHARSWOOD. : inte ts : 

(54) It is now well established, as a general rule, that possibilities (not meaning thereby 
mere hopes of succession, Carleton v. Leighton, 3 Meriv. 671. Jones v. Roe, 3 T. R. 93, 
96) are devisable; for a disposition of equitable interests in land, though not good at law, 
may be sustained in equity. Perry v. Phelips, 1 Ves. Jr. 254. Seawen v. Blunt, 7 Ves. 
300. Moor v. Hawkins, 2 Eden, 343. But the generality of the doctrine that every equit- 
able interest is devisable requires at least one exception: the devisee of a copyhold must 
be considered as having an equitable interest therein; but it has been decided that he 
cannot devise the same before he has been admitted. Wainwright v. Elwell, 1 Mad. 627. 
So, under a devise to two persons, or to the survivor of them, and the estate to be dis- 
posed of by the survivor by will, as he should think fit, it was held that the devisees took 
as tenants in common for life, with a contingent remainder in fee to the survivor, but 
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or may pass to the heir or executor, yet cannot (it hath been said) be assigned 
to a stranger, unless coupled with some present interest. (7)(55) 
Persons attainted of treason, felony, and premunire are incapable of con- 
veying,(56) from the time of the offence committed, provided attainder 
follows:(z) for such conveyance by them may tend to defeat the king 
*291] of his forfeiture, or the *lord of his escheat. But they may purchase 
for the benefit of the crown, or the lord of the fee, though they are 
disabled to 4old; the lands so purchased, if after attainder, being subject to 
immediate forfeiture; if before, to escheat as well as forfeiture, according to 
the nature of the crime.(w) So also corporations, religious or others, may 
purchase lands; yet, unless they have a license to hold in mortmain, they 
cannot retain such purchase, but it shall be forfeited to the lord of the fee. 
Idiots and persons of non-sane memory, infants and persons under duress, 
are not totally disabled either to convey or purchase, but sb modo only.(57) 
For their conveyances and purchases are voidable, but not actually void.(58) 
The king indeed, on behalf of an idiot, may avoid his grants or other acts.(7) 


(t) Sheppard’s Touchstone, 238, 239, 822. 11 Mod. (w) Ibid, 2. 
152. 1P. Wms. 574. Stra. 132. (x) Co. Litt. 247. 
(u) Co. Litt. 42. 


that such contingent remainder was not devisable by a will made by one of the tenants 
in common in the lifetime of both. Doe v. Tomkinson, 2 Mau. & Sel. 170.—CHITTY. 

(55) Mr. Ritso remarks that, independently of thus confounding contingencies and 
mere possibilities, as if they were in pavi ratione [The same reason, 7. é., under the same 
rule],—which they certainly are not,—there is here a great mistake; first, in describing 
mere possibilities to be such as may be released or devised by will, etc.; and, secondly, 
in supposing devisable possibilities to be incapable of being assigned to a stranger. For, 
in the first place, there is this wide difference between contingencies (which import a 
present interest of which the future enjoyment is contingent) and mere possibilities, 
(which import no such present interest,) namely, that the former may be released in cer- 
tain cases, and are generally descendible and devisable, but uot so the latter. Suppose, 
for instance, lands are limited (by executory devisee) to A. in fee, but if A. should die 
before the age of twenty-one, then to C. in fee: this is a kind of possibility or contin- 
gency which may be released or devised, or may pass to the heir or executor, because 
there is a present interest, although the enjoyment of it is future and contingent. But 
where there is no such present interest, as the hope of succession which the heir has 
from his ancestor in general, this, being but a mere or naked possibility, cannot be re- 
leased or devised, etc. Fearne, 366. 

Secondly, contingencies or possibilities which. may be released or devised, etc., are also 
assignable in equity, upon the same principle; for an assignment operates by way of 
agreement or contract, which the court considers as the engagement of the one to trans- 
fer and make good a right and interest to the other. As where A., possessed of a term 
of 1000 years, devised it to B. for 50 years, if she should so long live, and after her decease 
to C., and died; and afterwards C. assigned to D.; now, this was a good assignment, 
although the assignment of a possibility to a stranger. The same point was determined, 
in the case of Theobald v. Duffay in the house of lords, March, 1729-30. Ritso, Introd. 
48.—SHARSWOOD. 

(56) Shep. Touch. 56. 

(57) [Under certain conditions.] The Law of Sales (Newmark.) 3 46. Odum v. Riddick, 
104 N. C. 515-521 (1889). Gerling v. Ins. Co., 39 W. Va. 689 (1895). 

(58) Deeds of insane persons and probably habitual drunkards and like persons while 
under guardianship on account of their mental disability, are absolutely void. What 
degree of mental disability is sufficient to deprive a person of the power to make a valid 
conveyance of real estate is often a question of great difficulty, but it seems that any im- 
pairment of the faculties short of a complete inability to understand the nature of the act 
will not render a deed of conveyance void on the ground of mental disability. Newell on 
Ejectment, 446 (1892). The right to avoid it is a personal right which can only be exer- 
zised by an insane person or his guardian or representatives. ‘The contract is binding 
upon the party who is of sound mind. Caldwell v. Ruddy, 2 Idaho, 6-11 (1893). See 
also Greenleaf’s Cruise on Real Prop. 863, n. (1856). Story on Bills of Exchange, 116, 2 
106 (1860). Story on Prom. Notes (7 ed.) 119, 3 ror (1878). Williams on Real Prop. 66 
(1886). Wait’s Fraud. Convey. 561, 3 426 (1884). Allis v, Billings, 47 Mass. 415, 417 
(1843). Merriman v, Munson, 134 Pa. 114-127 (1890). Campbell v. Kuhn, 45 Mich 513- 
ae ees Allen v. Berryhill, 27 Iowa, 534-544 (1869). Carrier v. Sears, 86 Mass. 336- 

1863). ‘ 
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But it hath been said that a on compos himself, though he be afterwards 
brought to a right mind, shall not be permitted to allege his own insanity in 
order to avoid such grant: for that no man shall be allowed to stultify him- 
self, or plead his own disability. ‘The progress of this notion is somewhat 
curious. In the time of Edward I., zon compos was a sufficient plea to avoid 
a man’s own bond:(y) and there is a writ in the register(z) for the alienor 
himself to recover lands aliened by him during his insanity; dum fuct non 
compos mentis sue, ut dicit, etc.(59) But under Edward III. a scruple began 
to arise, whether a man should be permitted to blemish himself by pleading 
his own insanity:(@)(60) and, afterwards, a defendant in assize having 
pleaded a release by the plaintiff since the last continuance, to which the 
plaintiff replied (ore éenus,(61) as the manner then was) that he was out of 
his mind when he gave it, the court adjourned the assize; doubting whether, 
as the plaintiff was sane both then and at the commencement of the suit, he 
should be permitted to plead an intermediate deprivation of reason; and the 
question was asked how he came to remember the release, if out of 

his senses when he gave it.(¢) Under Henry VI., this way of *reas- [292 
oning (that a man shall not be allowed to disable himself by pleading 

his own incapacity, because he cannot know what he did under such a situa- 
tion) was seriously adopted by the judges in argument;(c) upon a question, 
whether the heir was barred of his right of entry by the feoffment of his 
insane ancestor.(62) And from these loose authorities, which Fitzherbert 
does not scruple to reject as being contrary to reason,(d ) the maxim that a 
man shall not stultify himself has been handed down as settled law:(e) though 
later opinions, feeling the inconvenience of the rule, have in many points 
endeavored to restrain it.(/)(63) And, clearly, the next heir, or other person 
interested, may, after the death of the idiot or ox compos, take advantage of 
his incapacity and avoid the grant.(¢)(64) And so too, if he purchases under 


(y) Britton, c. 28, fol. 66. (c) 39 Hen. VI. 42. 
(z) Fol. 228. See also Memorand. Scacch. 22 Edw. I. i) ENB. 202. 

(prefixed to Maynard’s Year-book, Edw. II.) fol. 23. e) Litt. 2405. Cro. Eliz. 398. 4 Rep. 123. Jenk. 40. 
(a) 5 Edw. III. 70. ) Com. 469. 3 Mod. 310, 311. 1 Eq. Ca, Abr. 279. 
(b) 35 Assis. pl. 10. g) Perkins, 2 21. 


(59) [While he was of unsound mind, as he says. ] 

(60) Newland on Contracts, 16. 

61) [By word of mouth. ] 

ten) Mitchell v. Kingman, 5 Pick. (Mass.) 431-432 (1827). State v. Pike, 49 N. H. 
399-430 (1870). Lang v. Whidden, 2 N. H. 435-439 (1822). Hall v. Butterfield, 59 N. 
H. 354-355 (1879). m va 

(63) This doctrine does not seem to prevail in our ecclesiastical courts; for in Turner v. 
Meyers, 1 Hagg. 414, lord Stowell annulled a marriage by reason of insanity of the hus- 
band, the husband himself being the promovent in the suit: and his lordship says ex- 
pressly, “‘It is, I conceive, perfectly clear in law that a party may come forward to main- 
tain his own past incapacity.’’ This case is entitled to the more consideration because 
the suit had been first instituted by Turner’s father, probably with a view to this very 
objection, and lord Stowell then dismissed it. x 

And the student will understand the rule even in our common-law courts to be restrained 
to the party’s specially pleading his own insanity on the record; because I imagine it to 
be quite clear that any one may show himself in evidence to have been in such a state at 
the time of an act done as that the act itself is void. As if A., a lunatic, seals a bond 
and is sued upon it, when he recovers his intellect he may plead that it is not his bond, 
and show his incapacity at the time of sealing it.—COLERIDGE. ; 

The party himself may set up as a defence and in avoidance of his contract that he 
was non compos mentis [Not of sound mind] when it was alleged to have been made. 
The principle advanced by Littleton and Coke that a man shall not be heard to stultify 
himself has been properly exploded, as being manifestly absurd and against natural 
justice. 4 Kent Com. 451.—SHARSWOOD. See also 1 Story on Contracts, 5 ed. 73. 
Long on Sales (Rand’s ed.) 24. 1 Parson’s on Contracts, 384. Barrett v. Buxton, 2 
Aiken (Vt.) 167-169 (1826). Pearl v. McDowell, 3 Marsh. (Ky.) 659 (1830). Owing’s 
case, 1 Bland. (Md.) 370-377 (1835). 

(64) 1 Story on Contracts, 5 ed. 73. 
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this disability, and does not afterwards, upon recovering his senses, agree to- 
the purchase, his heir may either waive or accept the estate at his option.(4) 
In like manner an infant may waive such purchase or conveyance when he 
comes to full age; or, if he does not actually agree to it, his heirs may waive 
it after him.(z) Persons also, who purchase or convey under duress, may 
affirm or avoid such transaction whenever the duress is ceased.(7 )(65) For 
all these are under the protection of the law; which will not suffer them to 
be imposed upon through the imbecility of their present condition; so that 
their acts are only binding in case they be afterwards agreed to, when such 
imbecility ceases. Vet the guardians or committees of a lunatic, by the 
statute of 11 Geo. III. c. 20, are empowered to renew in his right, under 
the directions of the court of chancery, any lease for lives or years, and 
apply the profits of such renewal for the benefit of such lunatic, his heirs or 
executors. (66) 
The case of a feme-covert is somewhat different. She may purchase an 
estate without the consent of her husband, and the conveyance is 
*293] good during the coverture, till he avoids *it by some act declaring 
his dissent.(#) And, though he does nothing to avoid it, or even 
if he actually consents, the feme-covert herself may, after the death of her 
husband, waive or disagree to the same,(67) nay, even her heirs may waive 


h) Co. Litt. 2, (J) 2 Inst. 4838. 5 Rep. 119. 
ih Ibid. {3 Co. Litt. 3. 


(65) Where a deed has been prepared in pursuance of personal instructions of the convey- 
ing party, yet if it be proved that such party, though appearing to act voluntarily, was in 
fact not a free agent, but so subdued by harshness and cruelty that the deed spoke the 
mind, not of the party executing, but of another, such deed cannot in equity stand, 
though it may be difficult to make ont a case of legal duress. Peel v. —, 16 Ves. Jr. 159, 
citing Lady Strathmore v. Bowes, I Ves. Jr. 22. When the execution of a deed is pre- 
vented or compelled by force or artifice, equity will give relief (Middleton v. Middleton, 
I Jac. & Walk. 96) in favor of a volunteer, and even, in some cases, as against innocent 
parties, (Mastaer v. Gillespie, 11 Ves. 639;) for it would be almost impossible ever to- 
reach a case of fraud, if third persons were allowed to retain gratuitous benefits which 
they had derived from the fraud, imposition, or undue influence practiced by others. 
Huguenin v. Bazeley, 14 Ves. 289. Stillwell v. Wilkins, Jacob’s Rep. 282. Still, it 
would be pushing this principle too far to extend it to innocent purchasers, (Lloyd v. 
Passingham, Coop. 155:) it is only when an estate has been obtained by a third person 
without payment, or with notice of fraud, that a court of equity will take it from him to. 
restore it to the party who has been defrauded of it, (Mackreth v. Symmons, 15 Ves. 
340;) a bond fide purchaser, for valuable consideration and without notice, will not be 
deprived of the advantage which his legal title gives him. Jerrard v. Saunders, 2 Ves. Jr. 
457.—CHITTY. 

Tiedeman on Real Prop. 2 ed. 3 796 (1892). 

‘Fhe Supreme Court of the United States in U. S. v, Huckable, 16 Wall. 432, defines 
duress which will be a good defence to a contract to be, ‘‘such degree of constraint or 
danger, either actually inflicted or threatened and impending, as is sufficient in severity 
or apprehension, to overcome the mind and will of a person of ordinary firmness.”’ 

(€6) And by virtue of the statute of 29 Geo. II. c. 31, the committee of a lunatic may 
surrender existing leases in order to obtain renewals thereof, to the same uses, and liable- 
to the same trusts and conditions, as the former leases. By the statute of 43 Geo. III. c. 
75, the sale or mortgage of the estates of lunatics is authorized for certain purposes; and 
it is enacted that committees may not only gram leases of tenements in which a xox 
compos [A person not sound] has an absolute estate, but, where the lunatic has a limited 
estate with a power of granting leases on fines, for lives or years, such power may be exe- 
cuted by his committee under the direction of the great seal. This power is extended to 
lands in ancient demesne by statute 59 Geo. III. c. 80, and the power of selling or mort- 
gaging the estates of lunatics, given by the statute of 43 Geo. III. c. 75, is extended by the 
3 Geo. IV. c. 78, and may be exercised for any such purposes as the lord chancellor shall 

ILECEs 

Where estates are vested in trustees who are infants, idiots, lunatics, or trustees of 
unsound mind, or who cannot be compelled or refuse to act, the conveyance and transfer 
of such estates is provided for by the statute of 6 Geo. IV. c. 74, which consolidates and 
amends the previous enactments on the subject.—Currry. 

(67) Oliver e¢ al. v. Houdlet, 13 Mass. (Tyng.) 237-9 (1816). The rule laid down in 
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it after her, if she dies before her husband, or if in her widowhood she does. 
nothing to express her consent or agreement.(/)(68) But the conveyance or 
other contract of a femé-covert (except by some matter of record), is. 


(2) Co. Litt. 3. 


ee eee ee 


the text must be understood with some obvious qualifications. The possession by a 
married woman of property settled to her separate use may, as a necessary incident, 
carry with it the right of disposition over such property. Rich v. Cockell 9 Ves. 37 é 

Fettiplace v. Gorges, I Ves. Jr. 49. Tappenden v. Walsh, 1 Phillim. 352. Grigby v ks 

1 Ves. Sen. 518. Bell v. Hyde, Prec. in Cha. 330. A court of equity has no power to set 

aside, but is bound to give effect to, a disposition made by a feme covert [Married woman] 

of property settled to her separate use, though such disposition be made in favor of her 
husband, or even of her own trustee; notwithstanding it may be plain that the whole 

object of the settlement in the wife’s favor may be counteracted by this exercise of’ 
her power. Pybus v. Smith, 1 Ves. Jr. 194. Parkes v. White, 11 Ves. 221, 222. Jack- 

son v. Hobhouse, 2 Meriv. 487. Nantes v. Corrock, 9 Ves. 189. Sperling v. Roch- 

fort, 8 Ves. 175. Sturgis v. Corp, 13 Ves. 190. Glyn v. Baxter, I Younge & Jerv. 332. 

Acton v, White, 1 Sim. & Stu. 432. And the assent of trustees to whom property is. 
given for the separate use of a married woman is not necessary to enable her to bind that 

property as she thinks fit, unless such assent is required by the instrument under which 

she is beneficially entitled to that property. Essex v. Atkins, 14 Ves. 547. Brown z. 

Like, 14 Ves. 302. Pybus v. Smith, I Ves. Jr. 194. 

(68) In these cases she is examined by the court, and her assent, without the compul- 
sion of her husband, is ascertained. When a fine or recovery of the wife's estate is had, 
she may join her husband in the deed to declare the uses. She cannot alone declare- 
them; but if her husband alone declares them, it will be presumed to be with her consent. 

Story, J., in Durant v, Richie, 8 Fed. Cas. 119-121 (1825), citing Comyn. Dig. ‘‘ Baron 
& Feme,”’ G. 1, 2, 4. Cruise, Uses, pp. 132, 133, arts. 195, 196, 198. 1 Rop. Husb. & 
Wife, 53. Shep. Touch. p. 39. 

So, as Mr. Sugden, in the 3d chapter of his Treatise on Powers, adduces numerous au- 
thorities to prove, it has long been settled that a married woman may exercise a power 
over land, or, in other words, direct a conveyance of that land, whether the power be 
appendant, in gross, or simply collateral, and as well whether the estate be copyhold or 
freehold. Doev. Staple, 2 T. R. 695. Tomlinson v. Dighton, 1 P. Wms. 149. Hearle v. 
Greenbank, 3 Atk. 711. Peacock v. Monk, 2 Ves. Sen. I91. Wright v. Englefield, Ambl. 
473. Driver v, Thompson, 4 Taunt. 297. And it would operate palpable injustice if 
where a married woman held property in trust as executrix, or ex autre droit [In the 
right of another] she could not convey and dispose of the same as the duties of her trust 
required. Scammel v. Wilkinson, 2 East, 557. Perkins, ch.i.3 7. _ 

No doubt the separate estate of a _feme covert cannot be reached as if she were a feme 
sole [Single woman], without some charge on her part, either express or to be zmplied. 
It seems, however, to be settled, notwithstanding the dislike of the principle which has 
been often expressed, (Jones v. Harris, 9 Ves. 497. Nantes v. Corrock, 9 Ves. 189. Heatley 
v. Thomas, 15 Ves. 604,) that when a wife joins with her husband in a security, this is. 
an implied execution of her power to charge her separate property, (Greatley v. Noble, 3 
Mad. 94. Stuart v. Lord Kirkwall, 3 Mad. 389. Hulme v. Tennant, 1 Brown, 20. 
Sperling v. Rochford, 8 Ves. 175;) and by joining in a sale with her husband by fine, a 
married woman may clearly come under obligations affecting her separate trust-estate. 
Parkes v. White, 11 Ves. 221, 224. A court of equity will certainly not interfere without 
great reluctance, for the purpose of giving effect to the improvident engagement of a 
married woman, for the accommodation of her husband; but where it appears in evi- 
dence that she wasa free agent, and understood what she did, when she engaged her 
separate property, a court of equity, it has been held, is bound to give effect to her con- 
tract, (Essex v. Atkins, 14 Ves. 547;) or, rather, perhaps, it may be more correctly put 
to say, that although a feme covert cannot by the equitable possession of separate pro- 
perty acquire a power of personal contract, yet she has a power of disposition as incident 
to property, and her actual disposition will bind her, Aguilar v. Aguilar, 5 Mad. 418. 
The distinction between the mere contract or general engagement of a married woman 
and an appropriation of her separate estate has been frequently recognized. Power v. 
Bailey, 1 Ball. & Beat. 52. She can enter into no contract affecting her person: the: 
remedy must be against her property. Sockett v. Wray, 4 Brown, 485. Francis v. Wid- 
ville, 1 Mad. 263. 

Where her husband is banished for life, (Countess of Portland v. Prodgers, 2 Vern. 
104,) or, as it seems, is transported beyond the seas, (Newsome v, Bowyer, 3 P. Wms. 38. 
Lean. v. Schutz, 2 W. Bla. 1198,) or is an alien enemy, (Deerly v. Duchess of Mazarine, 
1 Salk. 116; and see Co. Litt. 132, b., 133, a.,) in all these casesit has been held that it is 
necessary the wife should be considered as a feme sole,—CHITTY. Atcommon law a feme: 
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absolutely void, and not merely voidable;(m) and therefore cannot be 
affirmed or made good by any subsequent agreement. 

The case of an alien born is also peculiar. For he may purchase any 
thing; but after purchase he can fold nothing(69) except a lease for years 
of a house for convenience of merchandise, in case he be an alien friend (70) 
all other purchases (when found by an inquest of office) being immediately 
forfeited to the crown. (7) (71) 


(m) Perkins, 3154. 1 Sid. 120. (n) Co. Litt. 2. 


covert could not convey her interests in lands by deed at all. Still a method of convey- 
ance was invented through the aid of the courts of law by which, with the concurrence 
of her husband, she was enabled to alien her lands. They might join in levying a fine 
or suffering a common recovery. So copyhold lands held in right of the wife might be 
disposed of by the husband and wife joiningin a surrender. In some localities, by a par- 
ticular custom, the wife’s interest in lands might be aliened by the husband and wife join- 
ing ina deed of bargain and sale. But by no custom was the concurrence of the husband 
ever dispensed with. Albany Fire Ins. Co. v. Bay. 4 Comstock (N. Y.) 30 (1850). 

It has been held, however, wherever the wife has a separate estate secured to her bya 
deed of trust she can exercise no power over the estate except what is clearly given to her 
by the deed. The Methodist Episcopal Church v, Jaques, 3 Johns. Ch. Rep. 108. Lan- 
caster v. Dolan, I Rawle, 231.—SHARSWOOD. 

I Parsons on Contracts, 8 ed. 389. Forbes v. Sweesy, 8 Neb. (Brown) 520-6 (1879). 
Cox v. Wood, 20 Ind. 54-56 (1863). The provisions of the common law concerning the 
property rights of married women have undergone numerous and radical changes, both 
in the United States and in England. The general trend of the legislation which has 
effected these changes isto extend the rights of acquisition, enjoyment and alienation of 
the wife’s estate, and to enlarge her powers to trade and exercise a profession. For 
the modern doctrine in the United States of the right of a married woman to contract, 
and her liability on her contracts, see Cord’s Mar. Wom. 

(69) ‘‘If,’? says lord Coke, (Co. Litt. 2, a. b., Com. Dig. Aliens, C. 2, see the reasons, 
Bac. Abr. Aliens, C.,) ‘‘ an alien purchase houses, lands, tenements, or hereditaments, to 
him and his heirs, albeit he can have no heirs, yet he is of capacity to fake a fee-simple, but 
not to hold; for upon office found—that is, upon the inquest of a proper jury—the king 
shall have it by his prerogative of whomsoever the land is holden; and so it is if the alien 
doth purchase land and die, the law doth cast the freehold and inheritance upon the 
king.’’? And if an alien purchase to him and the heirs of his body, he is tenant in tail; 
and if he suffer a recovery, and afterwards an office is found, the recovery is good to bar 
the remainder, (9 Co. 141. 2 Roll. 321. 4 Leon. 84. Com. Dig. Aliens, C. 2;) but the 
estate purchased by an alien does not vest in the king till office found, until which the 
alien is seised and may sustain actions for injuries to the property. 5 Co. 52, b. 1 
Leonard, 47. 4 Leon. 82. Com. Dig. Aliens, C. 4. But though an alien may dake real 
property by purchase, yet he cannot take by descent, by dower, or by the curtesy of Eng- 
land, which are the acts of the law; for the act of law, says Sir Edward Coke, (7 Co. 25, 
a. Com. Dig. Aliens, C. 1. Bac. Abr. Aliens, c. 2 Bla. Com. 249,) giveth the alien 
nothing. Therefore, by the common law, (Co. Litt. 8, a.,) an alien could not inherit to 
his father, though the father were a natural-born subject; and the statutes have made no 
alteration in this respect in favor of persons who do not obtain denization or naturaliza- 
tion. So that an alien is at this day excluded not only from holding what he has taken 
by purchase, after office found, but from even ¢aking by descent at all; and the reason of 
this distinction between the act of the alien himself, by which he may take but cannot 
hold, and the act of the law, by which he cannot even éake, is marked by Lord Hale, in 
his judgment in the case of Collingwood v. Pace, 1 Ventr. 417, where he says, though an 
alien may take by purchase by his own contract that which he cannot retain against the 
king, yet the law will not enable him by act of his own to transfer by hereditary descent, 
or to take by an act in daw, for the law, gue nihil frustra [Which does nothing in vain, ] 
will not give an inheritance or freehold by act in law, for he cannot keep it. 

_The general rule of the law therefore appears to be, that an alien by purchase, which is 
his own act, may take real property, but cannot hold it; by descent, dower, or curtesy, or 
any other conceivable act of the law, he cannot even dake any lands, tenements, or 
hereditaments whatsoever, much less hold them. The reason of the law’s general 
exclusion of aliens we have seen, ane, 1 book, 371, 372.—CHITTY. 

(70) In former times no alien was permitted even to occupy a house for his habitation: 
and the alteration in that law was merely in favor of commerce and merchants. See 
« Rapin, Hist. Eng. 361, n. 9. Bac. Abr. Aliens, C.—Currry. 

See further Heirn v, Bridault, 37 Miss. 209-229 (1859). 

(71) But not before the inquest, (5 Co. 52, b.;) and if the purchase be made with the 
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Papists, lastly, and persons professing the popish religion, and neglecting 
to take the oath prescribed by statute 18 Geo. III. c. 60, within the time 
limited for that purpose, are, by statute 11 & 12 W. IIL.c. 4, disabled to 
purchase any lands, rents, or hereditaments; and all estates made to their 
use, or in trust for them, are void. (0) (72) 

II. We are next, but principally, to inquire how a man may alien or con- 
vey; which will lead us to consider the several modes of conveyance. 

_In consequence of the admission of property, or the giving a separate 
right by the law of society to those things which by the law of nature were 
in common, there was necessarily some means to be devised, whereby that 
separate right or exclusive property should be originally acquired; 
*which, we have more than once observed, was that of occupancy or [*294 
first possession. But this possession, when once gained, was also 
necessarily to be continued; or else, upon one man’s dereliction of the thing he 
had seised, it would again become common, and all those mischiefs and con- 
tentions would ensue which property was introduced to prevent. For this 
purpose therefore of continuing the possession, the municipal law has estab- 
lished descents and alzenations; the former to continue the possession in the 
heirs of the proprietor after his zzvoluntary dereliction of it by his death; the 
latter to continue it in those persons to whom the proprietor, by his own 
voluntary act, should choose to relinquish it in his lifetime. A translation, 
or transfer, of property being thus admitted by law, it became necessary that 
this transfer should be properly evidenced: in order to prevent disputes, 
either about the fact, as whether there was any transfer at all; or concerning 
the persons, by whom and to whom it was transferred; or with regard to the 
subject-matter, as what the thing transferred consisted of; or, lastly, with 
relation to the mode and quality of the transfer, as for what period of time 
(or, in other words, for what estate and interest) the conveyance was made. 
The legal evidences of this translation of property are called the common 
assurances of the kingdom; whereby every man’s estate is assured to him, 
and all controversies, doubts, and difficulties are either prevented or 
removed. (73) 

‘These common assurances are of four kinds: 1. By matter zz pazs, or deed; 
which is an assurance transacted between two or more private persons 77 
pais, in the country; that is, (according to the old common law,) upon the 
very spot to be transferred. 2. By matter of vecord, or an assurance trans- 
acted only in the king’s public courts of record. 3. By special custom, 


(o) 1 P. Wms. 354. 


king’s license, there can be no forfeiture. 14 Hen. IV. 20. Harg. Co. Witte 2 De ites 
—CHITTY. 

But alien friends are now, by stat. 7 & 8 Vict. c. 66, enabled to take and hold lands, 
for residence or business, for twenty-one years; and a person born out of the kingdom 
whose mother is a natural-born subject, is enabled to take any estate by devise, purchase, 
inheritance, or succession.—KERR. 

McCaw v. Galbraith, 7 S. C. Law (Rich.), 74-84 (1853). Dred Scott v. Sandford, 19 
Howard, 578 (1856). Crane v, Reeder, 21 Mich. 24~73 (1870). Harlock v. Jackson, 1 
Tread. (S. Car.) Law, 135-141 (1812). J ve De Vausney, 52 N. J. Eq. Rep. 502-505 
(1894). 3 Washb. on Real Prop. 5 ed. 275. An alien could take a fee by purchase, but 
he could not hold it against the king (Co. Litt. 2 a, 2 b,), but the estate purchased by an 
alien did not vest in the king until office found, until which the alien was seised and 
could sustain actions for injuries to his property. / ve De Vausney, 52 Dickinson (N. J.) 

05 (1894). 
: as ae these disabilities have now been entirely swept away. 10 Geo. IV.c. 7. 2& 
3 Wm. IV. c. 115.—KERR. ’ : f 

See 20 and 21 Vict. c. 57, ‘‘An act to enable married women to dispose of reversionary 
interests in personal estate.”’? 45 and 46 Vict. c 75 (“ Married Women’s Property Act,. 
1882’’) (General powers of married women as to property). 

(73) Sheppard’s Touchstone, vol. 1, Preston, p. 2. 
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obtaining in some particular places, and relating only to some particular species 

of property. Which three are such as take effect during the life of the 
party conveying or assuring. 4. The fourth takes no effect till after his 
death; and that is by devdse, contained in his last will and testament. We 
shall treat of each in its order. 


CHAPTER XX. 
OF ALIENATION BY DEED. 


In treating of deeds, I shall consider, first, their general nature; and, 
next, the several sorts or kinds of deeds, with their respective incidents. 
And in explaining the former, I shall examine, first, what a deed is; sec- 
ondly, its requisites; and, thirdly, how it may be avoided. 

I. First, then, a deed is a writing sealed and delivered by the parties.(a) 
It is sometimes called a charter, caréa, from its materials; but most usually, 
when applied to the transactions of private subjects, it is called a deed, in Latin 
factum, «ar eoxnv,(1) because it is the most solemn and authentic act that 
a man can possibly perform, with relation to the disposal of his property; and 
therefore a man shall always be estopped by his own deed, or not permitted 
to aver or prove any thing in contradiction to what he has once so solemnly 
and deliberately avowed.(0)(2) If a deed be made by more parties than one, 
there ought to be regularly as many copies of it as there are parties, and 
each should be cut or indented (formerly in acute angles zzstar dentium, like 
the teeth of a saw, but at present in a waving line) on the top or side, to tally 
or correspond with the other; which deed, so made, is called an indenture.(3) 
Formerly, when deeds were more concise than at present, it was usual to 
write both parts on the same piece of parchment, with some word or letters 
of the alphabet written between them; through which the parchment was 

cut, either in a straight or indented line, in such a manner as to leave 
*296] half the word on *one part and half on the other. Deeds thus made 

were denominated syugvapha by the canonists;(c) and with us chz- 
rographa, or hand-writings;(d ) the word cirvographum or cyrographum being 
usually that which is divided in making the indenture: and this custom is 
‘still preserved in making out the indentures ofa fine, whereof hereafter. 
But at length indenting only has come into use, without cutting through 
any letters at all; and it seems at present to serve for little other purpose than 
to give name to the species of the deed.(4) When the several parts of an 
indenture are interchangeably executed by the several parties, that part or 
copy which is executed by the grantor is usually called the orginal, and the 


. (a) Co. Lit 171. c) Lyndew. l. 1, #. 10, ¢. 1. 
(3) Plowd. 434. f ) Mirror, ¢. 2, 3 27. 


(1) [By way of pre-eminence.] Corlies v. Van Note, 1 N. J. 332 Har. (1838). Binn’ 
Tees (10 ed.) p. 72, title ‘‘ Deed.” bess se) xo oe 

(2) Howard v. Moale, 2 Md. (Harris & Johnson) 277 (1808). Steinkauer v. Witman, 
Admr., 1S. & R. (Pa.) (1815). Fite v. Doe, 1 Blackford (Ind.) 131 (1821). Hall v. 
Benner, 1 Pen. & Watts (Pa.) 407 (1830). Johnson v. Cunningham, 1 Ala. 255, Judges 
(1840). 1 Story on Contracts (5 ed.) 3. Wood. L. & T. 364 (1884). 2 Greenleaf’s Cruise 
ee Prop. 301 (1856). 

3) 1 Warvelle on Vendors, . Wood. Landlord and T t ; i 
Coase 335 enant, 323 (1884). Smith on 
(4) Williams on Real Prop. (6 ed.) 151. 2 Greenleaf’s Crui Real 5 
I Woodfall on L. and T. ae me Mumma tere 2 OE 8 I) 
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rest are counterparts: though of late it is most frequent for all the parties to 
execute every part; which renders them all originals. A deed made by one 
party only is not inderited, but foiled or shaved quite even ; and therefore 
called a deed-poll, or a single deed.(5) 

II. We are in the next place to consider the requisites of a deed.(6) The 
Jirst of which is, that there be persons able to contract and be contracted 
with for the purposes intended by the deed: and also a thing, or subject- 
matter, to be contracted for; all which must be expressed by sufficient 
names.(/)(7) So as in every grant there must be a grantor, a grantee, and 
a thing granted; in every lease a lessor, a lessee, and a thing demised. 

Secondly, the deed must be founded upon good and sufficient consideration. 
Not upon an usurious contract;(g) nor upon fraud or collusion, either to 
‘deceive purchasers bora fide,(h) or just and lawful creditors;(z) any of which 
bad considerations will vacate the deed, and subject such persons, as put the 
-same in use, to forfeitures and often to imprisonment. A deed also, or other 
grant, made without any consideration, is, as it were, of no effect: for it is 
‘construed to enure, or to be effectual, only to the use of the grantor 
himself.(£)(8) The consideration may be either *a good or a valuable [297 
‘one.(g) A good consideration is such as that of blood, or of natural 
love and affection, when a man grants an estate to a near relation; being 
founded on motives of generosity, prudence, and natural duty; a valuable 
consideration is such as money, marriage, or the like, which the law esteems 
an equivalent given for the grant:(/) and is therefore founded in motives of 
justice.(10} Deeds made upon good consideration only, are considered as 
merely voluntary, and are frequently set aside in favor of creditors, and dona 
Jide purchasers.(11) 


y: Mirror, c. 2, 327. Litt. 2371, 372. i Stat. 13 Eliz. c. 5. 
) Co. Litt. 35. k) Perk, 2 533. 
g) Stat. 13 Eliz. ec. 8. (J) 3 Rep. 83. 


(A) Stat. 27 Eliz. c. 4. 


(5) Now a deed purporting to be an indenture shall have the effect of an indenture, 
and an immediate estate or interest in any tenements or hereditaments, and the benefit 
of a covenant or of a condition, may be taken, although the taker thereof be not named 
a party to the indenture. 8 & 9 Vict. c. 106, s. 5. STEWART. 

(6) Boone, Real Prop. 315 (1883). 

(7) Wood. L. & T. 324 (1884). Jarvis v. Babcock, 5 Barbour (N. Y.) 146 (1848). Sellers 
v. Union Lumbering Co., 39 Wis. 527 (1876). 

(8) This sentence is not quite accurately worded. From the expression ‘‘ deed, or 
other grant,’’ it might be inferred that a deed was a species of grant; whereas a grant is 
only one mode of conveyance by deed. Next, it is not true that all deeds or all grants 
made without consideration are of no effect; for, Ist. As to all deeds which operate at 
common law or by transmutation of possession, I imagine that they will be valid at law 
to pass the estates they profess to pass as against the grantor, though made without any 
consideration; and, 2d. As to deeds which operate under the statute of uses, they create 
a use which results to the grantor. To all appearance, indeed, no change is made in the 
grantor’s title or rights by such a deed; yet that it is without effect in law cannot be said, 
because it works such an alteration in the grantor’s estate from that which he had before, 
that any devise of the lands made before the date of the deed will take no effect unless 
the will be republished,—that is, in fact, new-made.—COLERIDGE. ae 

Jackson v. Alexander, 3 Johns. (N. Y.) 486 (1808). Murray v. Klinzing, 64 Conn. 
85 (1894). : 

oe aie goodness and value of consideration depends in law upon its quality and not 
its quantity.” Howard v. Daniels, 2 N. H. 140 (1819). Williams, Pers. Prop. 70 (1872). 
Williams on Pers. Prop. (4 ed.) 73, 74. 

(10) Vanhorn’s Lessee v. Harrison, I Dallas, 138 (1785). Verplank v. Stern, 12 Johns. 
(N. VY.) 552 (1815). Bason Admx. v. Hushart, 2 Tex. 479 (1847). Whiteside v. Jennings, 
19 Ala. 790 (1851), Wheeler’s Exrs. v. Wheeler, 2 Metcalfe (Ky.) 477 (1859). Potter & 
Son v. Gracie, 58 Ala. 307 (1877). Jackson v, Hough, 38 W. Va. 241 (1893). 1 Story 
on Contracts (5 ed.) 502. I Parsons on Con. (8 ed.) 431. Leake’s Law, of Contracts 

ed. ; Sper Se Ks ; 
eae I conceive, is only true of a bargain and sale; for “herein it is said to differ 
from a gift, which may be without any consideration or cause at all; and that [a bargain 
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7G 
F090 


297 OF THE RIGHTS [Boox II 


Thirdly, the deed must be wrztten, or I presume printed,(12) for it may be 
in any character or any language; but it must be upon paper or parchment. 
For if it be written on stone, board, linen, leather, or the like, it is no 
deed.(7)(13) Wood or stone may be more durable, and linen less liable to 
rasures; but writing on paper or parchment unites in itself, more perfectly 
than any other way, both those desirable qualities: for there is nothing else 
so durable, and at the same time so little liable to alteration; nothing so secure 
from alteration, that is at the same time so durable.(14) It must also have 


(m) Co. Litt. 229. F. N. B. 122. 


and sale] hath always some meritorious cause moving it, and cannot be without it.” 
Shep. Touch. 221. But, otherwise, a voluntary conveyance is good both in law and 
equity against the party himself. Tr. of Eq. b. I, c. 5,8. 2. It used to be thought if a 
person make a voluntary grant of lands, although he could not resume them himself, 
yet, if he afterwards made another conveyance of them for a valuable consideration, the 
first grant would be void with regard to this purchaser under the 27 Eliz.c. 4. But it 
was determined by lord Mansfield and the court that there must be some circumstance 
of fraud to vacate the first conveyance, the want of consideration alone not being suffi- 
cient. See Cowp. 705. But it has since been decided (9 East, 57) that a voluntary 
settlement of lands, made even 72 consideration of natural love and affection,—even as a 
provision for the nearest relations, parents or children,—is void as against a subsequent 
purchaser for a va/wadle consideration, although such purchaser had notice of the prior 
settlement. If a person is indebted at the time of making a voluntary grant, or becomes 
so soon afterwards, it will be considered fraudulent and void with respect to creditors 
under the 13 Eliz. c.5. Andifa person makesa voluntary grant, and afterwards becomes. 
bankrupt, whether he was indebted or not at the time, it will be void by the I Jac. c. 15, 
and the estate granted may be conveyed by the commissioners to the assignees for the 
benefit of the creditors. 1 Atk. 93._-CHRISTIAN. 

The better American doctrine seems now to be that voluntary conveyances of land: 
bona fide made and not originally fraudulent are valid against subsequent purchasers 
with notice either actual or constructive. Jackson v. Town, 4 Cowen, 603. Richer v. 
Ham, 14 Mass. 139. Cathcart y. Robinson, 5 Peters, S. C. Rep. 280. 4 Kent’s Com. 463. 

There are some deeds to the validity of which a consideration need not have been 
stated. It was not required at common law in feoffments, fines, and leases, in considera- 
tion of the fealty and homage incident to every such conveyance. The law raised a 
consideration from the tenure itself and the solemnity of the act of conveyance. The 
necessity of a consideration came from the courts of equity, where it was held requisite 
to raise a use; and, when uses were introduced at law, the courts of law adopted the 
same idea, and held that a consideration was necessary to the validity of a deed of bar- 
gain and sale. It has been long the settled law that a consideration expressed or proved 
was necessary to give effect toa modern conveyance to uses. Lloyd v. Spillett, 2 Atk. 
Rep. 148. Jackson v. Alexander, 3 Johns. 491. Preston on Abst. vol. 3, 13, 14. The 
consideration need not be expressed in the deed; but it must exist. Fink v. Green, 5 
Barb. S. C. Rep. 455. _The mention of the consideration in a deed was to prevent a 
resulting trust; but it is only prima facie evidence of the amount, and may be varied by 
parol proof. Meeher v. Meeher, 16 Conn. 383. 4 Kent Com. 465.—SHARSWOOD. 

(12) Com. Dig. Fait, A. 3 Chitty’s Com. L. 6. There seems no doubt that it may be 
printed, and that, if signatures be requisite, the name of a party in print at the foot of 
the instrument would suffice. 2M. & S. 288.—Currry. 

(13) 4x re Benson, 34 Fed. Rep. 653 (1888). Wood, L. & T. 324 (1884). ‘‘ Without 
meeting with any positive adjudication, it seems to be the accepted opinion of all the 
courts and treatise-writers that to make a valid deed it must be written on parchment or 
paper, it being supposed that these two materials are more durable, and less capable of 
erasure or alteration. This objection goes more to the inadvisability of using other 
materials, from the individual standpoint of the parties, rather than to establish a ground 
for holding the deed to be otherwise invalid. There can be no objection in principle toa 
deed written on cloth or on unprepared skins of animals, so long as the writing remains 
unobliterated. And the reason fails altogether if the writing is carved on stone or engraved 
on metal.’?’ Tiedeman Real Prop. 742-3 (2 ed. 1892). Newell on Ejectment, 445 (1892). 

_(14) The statute of frauds is not only silent as to what material shall be used. but is 
silent also as to whether the letters are to be impressed upon the paper, parchment or 
other substance. . . . It has accordingly been admitted that printing was writing 
within the meaning of the Statute of Frauds and that stamping was equivalent to signing; 
and also that making a mark was, within the statute, a subscribing. Baker on Sales 391. 
Williams on Real Prop. (6 ed.) 151. Boone Real Prop. 316 (1883). 2 Greenleaf’s Cruise 
on Real Prop. 325 (1856). 1 Sheppard’s Touchstone, Preston, 55. 
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the regular stamps imposed on it by the several statutes for the increase of 
the public revenue; else it cannot be given in evidence. Formerly many 
conveyances were made by parol, or word of mouth only, without writing ;(15) 
but this giving a handie to a variety of frauds, the statute 29 Car. Il. c 3 
enacts, that no lease estate or interest in lands, tenements, or hereditaments 

made by livery of seisin, or by parol only, (except leases, not exceeding three 
years from the making, and whereon the reserved rent is at least two-thirds 
of the real value, ) shall be looked upon as of greater force than a lease or 
estate at will; nor shall any assignment, grant, or surrender of any interest 
in any freehold hereditaments be valid: unless in both cases the same be put 
in writing, and signed by the party granting, or his agent lawfully author- 
ized in writing.(16) 

Fourthly, the matter written must be /egadly or orderly set forth; that is, 
there must be words sufficient to specify the agreement and bind the 
parties; which *sufficiency must be left to the courts of law to deter- [*298 
mine.(7)(17) For it is not absolutely necessary in law to have all 


(n) Co. Litt. 225. 


(15) Newell on Ejectment, 446 (1892). ‘‘It is to be remembered that in Massachusetts, 
before the colonial ordinance of 1652, as before the Statute of Frauds in England, lands 
might be and sometimes were transferred by word of mouth and livery of seisin, without 
oreo) 4 Mass. Col. Rec. pl. I. ror.’? City of Boston v. Richardson, 13 Allen (Mass. 
I : 

(16) Courts of equity, though the practice has been lamented, have long been in the 
habit of deciding, upon equitable grounds, in contradiction to this positive enactment. 
The earliest case of the kind appears to have been that of Foxcraft v. Lyster, (Colles’s P. 
C. 108.) By the highest tribunal of the realm it was held to be against conscience to 
suffer a party who had entered into lands and expended his money on the faith of a parol 
agreement to be treated as a trespasser, and for the other party, in fraud of his engage- 
ment, (although that was only verbal,) to enjoy the advantage of the money so laid out. 
This determination, though in the teeth of the act of parliament, was clearly founded 
on sound abstract principles of natural justice, and, confirmed as it has been by an almost 
daily succession of analogous authorities, is not now to be questioned. 

It is settled, also, that trusts of lands arising by implication, or operation of law, are 
not within the statute of frauds: if they were, it has been said that statute would tend 
to promote frauds rather than prevent them. Young v. Peachy, 2 Atk. 256, 257. Willis 
v. Willis, 2 Atk. 71. Anonym. 2 Ventr. 361. 

The statute of frauds enacts that no agreement respecting lands shall be of force unless 
it be signed dy the party to be charged; but the statute does not say that every agreement 
so signed shall be enforced. To adopt that construction would be to enable any person 
who had procured another to sign an agreement to make it depend on his own will and 
pleasure, whether it should be an agreement or not. Lord Redesdale, indeed, has inti- 
mated a doubt whether in any case tat turning upon the fact of part performance) an 
agreement ought to be enforced which has not been signed by, or on behalf of, both 
parties. Lawrenson v. Butler, 1 Sch. & Lef. 20. O’Rourke v. Percival, 2 Ball. & Beat. 
62. Lord Hardwicke and Sir Wm. Grant held a different doctrine. Backhouse v. 
Mohun, 3 Swanst. 435. Fowle v. Freeman, 9 Ves, 354. Western v. Russell, 3 Ves. & 
Bea. 192. Lord Eldon, without expressly deciding the point, seems to have leaned to 
lord Redesdale’s view of the question, (Huddlestone v. Biscoe, 11 Ves. 592;) and Sir 
Thomas Plumer wished it to be considered whether, when one party has not bound him- 
self, the other is not at liberty to enter into a new agreement witha third person. Martin 
v. Mitchell, 2 Jac. & Walk. 428.—CHITTY. ; 

By statute 8 & 9 Vict. c. 106,s. 4, a feoffment made after the ist of October, 1845, other 
than a feoffment made under a custom by an infant, shall be void at law unless evidenced 
by deed; and it is also enacted that a partition and an exchange of any hereditaments 
not being copyhold, and a lease, required by law to be in writing, of any hereditaments, 
and an assignment of a chattel interest not being copyhold in any hereditaments, and a 
surrender in writing of any interest therein not being a copyhold interest, and not being 
an interest which might by law have been created without writing, made after the 1st day 
of October, 1845, shall also be void at law, unless made by deed.—STEWART, | ; 

(17) If a deed correctly describe land by its quantities and occupiers, though it describe 
it as being in a parish in which it is not, the land shall pass by the deed. 5 Taunt. 207. 
A deed made with blanks, and afterwards filled up and delivered by the agent of the 
party, is good. 1 Anst. 229. 4B. & A. 672. And the palpable mistake of a word will 
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the formal parts that are usually drawn out in deeds, so as there be sufficient 
words to declare clearly and legally the party’s meaning.(18) But, as these 
formal and orderly parts are calculated to convey that meaning in the clearest, 
distinctest, and most effectual manner, and have been well considered and 
settled by the wisdom of successive ages, it is prudent not to depart from 
them without good reason or urgent necessity,(19) and therefore I will here 
mention them in their usual(o) order. 

1. The premises may be used to set forth the number and names of the 
parties, with their additions or titles. They also contain the recital, (20) if 
any, of such deeds, agreements, or matters of fact, as are necessary to explain 
the reasons upon which the present transaction is founded; and herein also 
is set down the consideration upon which the deed is made. And then fol- 
lows the certainty of the grantor, grantee, and thing granted.( f)(21) 

2, 3. Next come the habendum and tenendum.(q) ‘The office of the 
habendum is properly to determine what estate or interest is granted by the 
deed: though this may.be performed, and sometimes is performed, in the 
premises. In which case the habendum may lessen, enlarge, explain, or 
qualify, but not totally contradict or be repugnant to the estate granted in 
the premises.(22) Asif a grant be ‘‘to A. and the heirs of his body,’’ in 
the premises, habendum ‘‘to him and his heirs forever,’’ or vice versa, here 
A. has an estate-tail, and a fee-simple expectant thereon.(7)(23) But, had it 
been in the premises ‘‘to him and his heirs;’’ habendum ‘‘to him for life,” 
the habendum would be utterly void;(s)(24) for an estate of inheritance is 
vested in him before the habendum comes, and shall not afterwards be taken 
away or devested by it.(25) The tenendum, ‘‘and to hold,’’ is now of very 

little use, and is only kept in by custom. It was sometimes formeriy 
*299] “*used to signify the tenure by which the estate granted was to be 
holden; viz., ‘‘ enendum per servitium militare, in burgagio, in libero 
socagio, etc.’’(26) But, all these being now reduced to free and common 


0) C. 6. ; (r) Co. Litt. 21.2 Roll. Rep. 19, 23. Cro. Jac. 476. 
} Ege ane N° II. 31, page v. (s) Rep. 23. 8 Rep. 56. 
q id. 


not defeat the manifest intent of the parties. Doug. 384.—Cuirry. Allston v. Thompson, 
I Cheeves’ Eq. (S. C.) 283 (1840). Atwood v. Killen, 2 Fed. cas..200 (1878). 

(18) Gambrill v. Doe, 8 Ind. 140, 141 (1846). Wager v. Wager, I Sergeant & Rawle 
(Pa.) 380 (1815). Corlies v. Van Note, 1 U. S. 332 (Harrison, 1838). Allston v. Thompson, 
I Cheeves’ Eq: (S. C.) 283 (1840). Whitty v. Duffy, 135 Pa. 620, 623 (1890). 

(19) The maxim in pleading in favor of following approved precedents, ‘‘ nam nihil 
simul inventum est et perfectum,”’ [‘‘For nothing is at once invented and perfected’’] 
may well be applied to conveyancing. Co. Litt. 230, a. Frequently the reason for 
using particular expressions will appear after many years’ study, when before, upon a 
cursory examination, the words seemed unnecessary, if not improper.—CuHITry. 

(20) Bigelow, Estoppel, 365 (5 ed. 1890). 

(21) Lancaster Bank v. Myley, 13 Pa. 551 (1850). Messerschmidt v. Baker, 22 Minn. 
86 (1875). McLeod v. Tarrant, 39 S. C. 273 (1892). 

(22) Hawkins v. Gould, 3 H. & J. (Md.) 248 (1811). Wager v. Wager, 1 S. & R. (Pa.) 
375, 380 (1815). Cong. Society of Halifax v. Stark, 34 Vt. 243, 250 (1864). Griffin z. 
Fellows, 81* Pa. 114, 123 (1873). Smith v. Smith, 71 Mich. 640 (1890). State v. Black 
River Phosphate, Co., 32 Fla. 113 (1893). 

(23) Chaffee v. Prince’s Heirs, 2 Root (Conn.) 207 (1795). Warnock v, Wightman, I 
Brevard (S. C.) 282 (1802), Caulk v. Fox and wife, 13 Fla. 67 (1869). 

(24) Moss v, Sheldon, 3 Wand S. (Pa.) 160, 162 (1842). Tyler v. Moore, 42 Pa. 374, 387 
(1862). Meredith v. Owen, 4 Sneed (Tenn.) 223, 226 (1856). Echols z. Jordan and wife 
eae S.) 28 (1863). : 

25) Hafner v. Irwin, 4 Der. & Bal. (N. C.) 435 (1839). Benning v. Benning, 14 Ky. 
610 (B. Monroe, 1854). Eldridge v. See Yup Co. Cal. 51 (1860), Roeiendar ee 
cet me ce oe Prior e¢ al. U Quack se 29 Ind. 475, 479 (1868). 

2 cho ho military service, in burgage, in free so Be i 
Gali destaeray y y gag cage.’’] Holladay v. Dailey, 1 
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socage, the tenure is never specified. Before the statute of guia emptores, 18 
Edw. I., it was also sometimes used to denote the lord of whom the land should 
be holden:(27) but that statute directing all future purchasers to hold, not 
of the immediate grantor, but of the chief lord of the fee, this use of the 
tenendum hath been also antiquated; though for a long time after we find it 
mentioned in ancient charters that the tenements shall be holden de capitaltbus 
dominis feodi;(t)(28) but as this expressed nothing more than the statute 
had already provided for, it gradually grew out of use. 

4. Next follow the terms of stipulation, if any, upon which the grant is 
made; the first of which is the veddendum, or reservation, whereby the 
grantor doth create or reserve some new thing to himself out of what he had 
before granted, as ‘‘ rendering therefore yearly the sum of ten shillings, or a 
pepper-corn, or two days’ ploughing, or the like.’’?(«) Under the pure feodal 
system, this render, vedztws, return, or rent, consisted in chivalry principally 
of military services; in villeinage, of the most slavish offices; and in socage, 
it usually consists of money, though it may still consist of services, or of any 
other certain profit.(w) ‘To make a veddendum good, if it be of any thing 
newly created by the deed, the reservation must be to the grantors, or some 
or one of them, and not to any stranger to the deed.(x) But if it be of 
ancient services or the like, annexed to the land, then the reservation may be 
to the lord of the fee. (_y) 

5. Another of the terms upon which a grant may be made is a condition, 
which is a clause of contingency, on the happening of which the estate 
granted may be defeated: as ‘‘ provided always, that if the mortgagor 
shall pay the mortgagee *500/. upon such a day, the whole estate [*300 
granted shall determine;’’ and the like.(z) 

6. Next may follow the clause of warranty; whereby the grantor doth, 
for himself and his heirs, warrant and secure to the grantee the estate so 
granted.(a) By the feodal constitution, if the vassal’s title to enjoy the feud 
was disputed, he might vouch, or call the lord or donor to warrant or insure 
his gift; which if he failed to do, and the vassal was evicted, the lord was 
bound to give him another feud of equal value in recompense.(6)(27) And 
so, by our ancient law, if before the statute of guza emptores a man enfeoffed 
another in fee, by the feodal verb dedz, to hold of himself and his heirs by 
certain services; the law annexed a warranty to this grant, which bound the 
feoffor and his heirs, to whom the services (which were the consideration 
and equivalent for the gift) were originally stipulated to be rendered.(c) Or 
if a man and his ancestors had immemorially holden land of another and his 
ancestors by the service of homage, (which was called homage auncestral, ) this 
also bound the lord to warranty;(d ) the homage being an evidence of sucha 
feodal grant. And, upon a similar principle, in case, after a partition or ex- 
change of lands of inheritance, either party or his heirs be evicted of his 
share, the other and his heirs are bound to warranty,(e) because they enjoy 
the equivalent. And so, even at this day, upon a gift in tail or lease for life, 
rendering rent, the donor or lessor and his heirs (to whom the rent is pay- 
able) are bound to warrant the title.(/) But in a feoffment in fee, by the 
verb dedi, since the statute of guza emptores, the feoffor only is bound in the 


t) Appendix, N° I. Madox, Formul. passim. a) Ibid. N° I. page i. 

2 Tbid. N° Il. 21, page iii. b) Feud, 1. 2, t. 8 and 25. 
w) See page 41. c) Co. Litt. 384. 

x) Plowd. 13. 8 Rep. 71._ ) Litt. 2 148. 

y) Appendix, N° I. page i. (e) Co, Litt. 174. 

z) Ibid. N° II. 2 2, page viii. (f) Ibid. 384. 


(27) Quia emptores—so called from the first words of the old statute, which was written 
in Latin. Patton v. McFarlane, 3 Pen. & Walls (Pa.) p. 422 (1833). Bigelow, Estoppel, 
416 (4 ed. 1890). _ 

(28) [Of the chief lords of the fee. ] 
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implied warranty, and not his heirs;(g) because it is a mere personal con- 
tract on the part of the feoffer, the tenure (and of course the ancient services ) 
resulting back to the superior lord of the fee.(28) And in other forms 
*301] of alienation, gradually introduced since that statute, *no warranty 
whatsoever is implied;(Z) they bearing no sort of analogy to the 
original feodal donation. And therefore in such cases it became necessary to 
add an express clause of warranty to bind the grantor and his heirs; which 
is a kind of covenant real, and can only be created by the verb warranizzo or 
warrant.(Z) (29) : 
These express warranties were introduced, even prior to the statute of guza 
emptores, in order to evade the strictness of the feodal doctrine of non-aliena- 
tion without the consent of the heir.(30) For, though he, at the death of his 
ancestor, might have entered on any tenements that were aliened without his 
concurrence, yet if a clause of warranty was added to the ancestor’s grant, 
this covenant descending upon the heir insured the grantee; not so much by 
confirming his title, as by obliging such heir to yield him a recompense in 
lands of equal value: the law, in favor of alienations, supposing that no 
ancestor would wantonly disinherit his next of blood;(#) and therefore pre- 
suming that he had received a valuable consideration, either in land, or in 
money which had purchased land, and that the equivalent descended to the 
heir together with the ancestor’s warranty. So that when either an ancestor, 
being the rightful tenant of the freehold, conveyed the land to a stranger and 
his heirs, or released the right in fee-simple to one who was already in posses- 
sion, and superadded a warranty to his deed, it was held that such warranty 
not only bound the warrantor himself to protect and assure the title of the 
warrantee, but it also bound his heir: and this, whether that warranty was 
lineal or collateral to the title of the land. Lzzeal warranty was, where the 
heir derived, or might by possibility have derived, his title to the land 
warranted, either from or through the ancestor who made the warranty; as, 
where a father, or an elder son in the life of the father, released to the 
disseisor of either themselves or the grandfather, with warranty, this was 
lineal to the younger son.(/)(31) Collateral warranty was where the heir’s 
title to the land neither was, nor could have been, derived from the 
*302] ‘warranting ancestor; as, where a younger brother released to his 
father’s disseisor, with warranty, this was collateral to the elder 
brother.(7z) But where the very conveyance to which the warranty was 
annexed immediately followed a disseisin, or operated itself as such, (as, 
where a father tenant for years, with remainder to his son in fee, aliened in 
fee-simple with warranty,) this, being in its original manifestly founded on 
the ¢ort or wrong of the warrantor himself, was called a warranty commencing 
by dissetsin; and, being too palpably injurious to be supported, was not 
binding upon any heir of such tortious warrantor. (7) (32) 
In both lineal and collateral warranty, the obligation of the heir (in case 
the warrantee was evicted, to yield him other lands in their stead) was only 


9) Co. Litt. 384, (1) Litt. 22 703, 706, ‘707. 
h) Ibid. 102. (m) Thid. 23 705, 707. 
a) Litt. 3733. n) Ibid. 22 698, 702. 


k) Co. Litt. 378. 


(28) Bigelow, Estoppel, 386 (4 ed. 1890). Real Property Trials, Malone, 381. 

(29) Henning v. Withers, 2 Cons. Repts. (S. C. 1814). 

(30) ‘‘ This, though the word ‘ feodal’ is out of place, we believe to be true. The clause 
of warranty became a normal part of the charter of feoffment about the year 1200.’’ Poi- 
lock & Maitland, Hist. of Eng. Law, 311 (1895). Townsend v. Morris, 6 Cowen (N. Y.) 
126 (1826). Logan v. Moore, 1 Dana (Ky.) 59 (1833). 

(31) 1 Sheppard’s Touchstone, Preston, ror. 

(32) Bates v. Norcross, 34 Pick. (Mass.) 19 (1835). 
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on condition that he had other sufficient lands by descent from the warrant- 
ing ancestor.(0)(33) , But though, without assets, he was not bound to insure 
the title of another, yet in case of lineal warranty, whether assets descended 
or not, the heir was perpetually barred from claiming the land himself; for 
if he could succeed in such claim, he would then gain assets by descent, (if 
he had them not before,) and must fulfil the warranty of his ancestor: and 
the same rule (f) was with less justice adopted also in respect of collateral 
warranties, which likewise (though no assets descended) barred the heir of 
the warrantor from claiming the land by any collateral title; upon the pre- 
sumption of law that he might hereafter have assets by descent either from or 
through the same ancestor.(34) ‘The inconvenience of this latter branch of the 
rule was felt very early, when tenants by the curtesy took upon them to aliene 
their lands with warranty; which collateral warranty of the father descend- 
ing upon the son (who was the heir of both his parents) barred him from 
claiming his maternal inheritance; to remedy which the statute of Gloucester, 
6 Edw. I. c. 3, declared, that such warranty should be no bar to the son, 
unless assets descended from the father. It was afterwards attempted 

in 50 Edw. III. *to make the same provision universal, by enacting, [303 
that no collateral warranty should be a bar, unless where assets de- 

scended from the same ancestor;(g) but it then proceeded not to effect. 
However, by the statute 11 Hen. VII. c. 20, notwithstanding any alienation 
with warranty by tenant in dower, the heir of the husband is not barred, 
though he also be heir to the wife. And by statute 4 & 5 Anne, c. 16, all 
warranties by any tenant for life shall be void against those in remainder or 
reversion; and all collateral warranties by any ancestor who has no estate of 
inheritance in possession, shall be void against his heir. By the wording of 
which last statute it should seem that the legislature meant to allow, that the 
collateral warranty of tenant in tail in possession, descending (though with- 
out assets) upon a remainderman or reversioner, should still bar the remain- 
der or reversion. For though the judges, in expounding the statute dé 
donts, held that, by analogy to the statute of Gloucester, a lineal warranty 
by the tenant in tail without assets should not bar the issue in tail, yet they 
held such warranty with assets to be a sufficient bar:(7) which was therefore 
formerly mentioned(s) as one of the ways whereby an estate-tail might be 
destroyed; it being indeed nothing more in effect than exchanging the land 
entailed for others of equal value. They also held that collateral warranty 
was not within the statute de donis; as that act was principally intended to 
prevent the tenant in tail from disinheriting his own issue; and therefore 
collateral warranty (though without assets) was allowed to be, as at common 
law, a sufficient bar of the estate-tail and all remainders and reversions 
expectant thereon.(4) And so it still continues to be, notwithstanding the 
statute of queen Anne, if made by tenant in tail in possession: who there- 
fore may now, without the forms of a fine or recovery, in some cases make 
a good conveyance in fee-simple, by superadding a warranty to his grant; 


0} Co, Litt, 102. n Lite 8 712, 2 Inst, 298 
( Gor ttt, VED ; t) Co. Litt. 374. 2 Inst. 335. 


(33) 3 Wash. on Real Prop. (5 ed.) 515. Townsend v. Morris, 6 Cowen (N. Y.) 127 
(1826). Russ v. Alpaugh, 118 Mass. 372 (1875). ; 

(34) ‘This doctrine is not, and never was, any part of the common law of this State 
(Minn.). It was based upon the mere presumption that the heir might thereafter take 
assets by descent from or through the same ancestor. Being founded on neither reason 
- nor justice, both English and American judges have united in denouncing the whole doc- 

trine as unjust and indefensible.’’ It has never been generally adopted in the United 
States. Goodwin v. Kumm, 43 Minn. 404 (1890). Tappan v. Redfield, 1 Halsted, N. J. 


; 846). 
Eq. 340 (1846) sa 
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which, if accompanied with assets, bars his own issue, and without them 
bars stich of his heirs as may be in remainder or reversion.(35) 
304 | *7, After warranty usually follow covenants,(36) or conventions, 
which are clauses of agreement contained in a deed, whereby either 
party may stipulate for the truth of certain facts, or may bind himself to 
perform, or give, something to the other. Thus the grantor may covenant 
that he hath a right to convey; or for the grantee’s quiet enjoyment; or the 
like; the grantee may covenant to pay his rent, or keep the premises in 
repair, etc.(7)(37) If the covenantor covenants for himself and his hezrs, 
it is then a covenant real, and descends upon the heirs; who are bound to 
perform it, provided they have assets by descent, but not otherwise; if he 
covenants also for his executors and administrators, his personal assets, 2s 
well as his real, are likewise pledged for the performance of the covenant; 
which makes such covenant a better security than any warranty.(38) It is. 


(w) Appendix, N° II. 2 2, page viii. 


(35) But now, by the statute 3 & 4 W. IV. c. 74, all warranties entered into after the 
31st December, 1833, by a tenant in tail, shall be void against the issue in tail and 
remainderman. By the statute 3 & 4 W. IV. c. 27, s. 39, the effect of warranty in tolling 
a right of entry was taken away; and by the same statute the writ of warrantia chariz 
and the writ of voucher, by the help of which the party wishing to obtain the protection 
of warranty might have defended himself, were also abolished. So that warranties of 
teal estate, which have indeed been long disused, cannot now have any practical opera- 
tion.—KERR. 

pad on Estoppel, 388 (4 ed. 1890). Banister v. Henderson, I Quincy (Mass.) 155. 

1765). 
(36) As to covenants in general, see Com. Dig. Covenant. The word ‘‘ covenant” is 
not essentially necessary to the validity of a covenant, for a proviso to pay is a covenant, 
and may be so declared upon. Clapham v. Moyle, Lev. 155. And it may be inferred 
from the exception in another covenant. 16 East, 352. 

A vendor’s covenant that he hath right to convey is usually only against his own 
acts, and not absolutely that he has a good title. Sometimes, when he takes by descent, 
he covenants against his own acts and those of his ancestor; and if by devise, it is not 
usual for him to covenant against the acts of the devisor as well as his own. But the 
usual words ‘‘ notwithstanding any act by him done,”’ etc., are generally to be taken as 
confining the covenant to acts of hisown. 2 Bos. & Pul. 22, 26. Hob. 12. Seethecon- 
structions on covenants for good title, 2 Saund. 178, a.; b. 181. 

Covenants which affect, or are intimately attached to, the thing granted, as to repair, 
pay rent, etc., are said to run with the land, and bind not only the lessee, but his assignee 
also, (5 Co. 16, b.,) and enure to the heir and assignee of the lessor, even although not 
named in the covenant. See 2 Lev. 92. As are also those which the grantor makes that 
he is seised in fee, has a right to convey, for quiet enjoyment, for further assurance, and 
the like, which enure not only to the grantee, but also to his assignee, (1 Marsh, 107, 
S.C. 5 Taunt. 418. 4 M. & S. 188, id. 53,) and to executors, etc. according to the 
nature of the estate. 2 Lev. 26. Spencer’s case, 5 Co. 17, b. 3 T.R.13. And these are 
covenants real, as they either pass a realty or confirm an obligation so connected with 
realty that he who has the realty is either entitled to the benefit of, or is liable to perform, 
the obligation. Fitz. N. B. 145. Shep. Touch. c. 7, 161. See, as to right and liability 
of suing and being sued on these covenants, in cases of heirs, assigns, etc., I Chitty on 
Pl. 10, 11, 13, 38, 39, 42.—CHITTY. 

Mitchell v. Warner, 5 Conn. 516 (1825). Boone, Real Prop. 353 (1883). 

(37) 2 Wait’s Actions & Defences, 363 (1887). 

(38) The executors and administrators are bound by every covenant without being 
named, unless it is such a covenant as is to be performed personally by the covenantor, 
and there has been no breach before his death. Cro. Eliz. 553.—CHRISTIAN. 

_ This is not a correct description of a covenant real, which is that whereby an obliga- 
tion to pass something real is created, as lands or tenements, or the obligation of which 
is so connected withthe realty that he who has the latter is either entitled to the benefit 
of, or liable to perform, the other. Fitz. N. B. 145. Shep. Touch. c. 7, p. 161. Thus, a 
warranty is a real covenant, a covenant to levy a fine, etc. The heirs of the covenantor, 
with assets descended, may be sued for the breach of any covenant, whether real or per- 
sonal, to the performance of which they are expressly bound. On the other hand, exe- 
cutors and administrators are bound by all covenants of the testator, whether named or 
not, except the thing which was the object of the covenant related to the realty or was 
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also in some respects a less security, and therefore more beneficial to the 
grantor; who usually covenants only for the acts of himself and his ancestors 
whereas a general warranty extends to all mankind. For which reasons the 
covenant has in modern practice totally superseded the other. (39) 

8. Lastly, comes the conclusion, which mentions the execution and date of 
deed, or the time of its being given or executed, either expressly or by ref- 
erence to some day and year before mentioned.(w)(4o) Not but a deed is 
good, although it mention no date; or hath a false date; or even if it hath 
an impossible date, as the thirtieth of February; provided the real day of its 
being dated or given, that is, delivered, can be proved.(+)(41) 

I proceed now to the f/th requisite for making a good deed; the reading 
of it.(42) ‘This is necessary wherever any of the parties desire it; and, if it 
be not done on his request, the deed is void as to him. If he can, he should 
read it himself: if he be blind or illiterate, another must read it to him. If 
it be read falsely, it will be void; at least for so much as is misrecited: unless 
it be agreed by collusion that the deed shall be read false, on purpose to 
make it void; for in such case it shall bind the fraudulent party.(y) 

*“Sixthly, it is requisite that the party, whose deed it is, should [305 
seal,(43) and now in most cases I apprehend should sign it 


w) Appendix, N° IT. 22, page xii. (y) 2 Rep. 8,9. 11 Rep. 27. 
Se Co. Litt. 46. Dyer, 28. ee yi 


something to be performed personally by the covenantor, the obligation to perform which, 
of course, ended with his life. Cro. Eliz. 553.—COLERIDGE. 

(39) ‘‘1t was the inaptitude of the covenant of general warranty to accommodate itself 
to the various intentions of the parties, as well as the circumstances connected with the 
titles to the land, that first gave rise to these special covenants, and recommended them 
to general use; which repudiates the idea of their being contained within it. And Judge 
Blackstone, in speaking of them, seems-to consider them preferable to a warranty, because 
they are susceptible of such modification as to make them either a better or a less security 
to the grantee as may best comport with the intention of the parties.’’ Patton v. Mc- 
Farlane, 3 Pen. & Watts (Pa.) 423 (1823) Kennedy, J. Threlkeld’s Admr. v. Fitzhugh’s 
Eyxor., 2 Leigh (Va.) 457 (1830). 

(40) Hoit v. Russell, 56 N. H. 563 (1876). Corlies v. Van Note, 1 N. J. 332 (1838). 
Willard on Real Estate and Conveyancing (2 ed.) 382. 

(41) The date of a deed is not essential. Com. Dig. Fait, B. 3. In ancient times the 
date of the deed was generally omitted; and the reason was this, viz., that the time of 
prescription frequently changed, and a deed dated before the time of prescription was not 
pleadable, but a deed without date might be alleged to be made within the time ofvpre- 
scription. Dates began to be added in the reigns of Edward I. and Edward III.— 
CHRISTIAN. : 

Where a deed purported to bear date on the twentieth of November, and was executed 
by one of two defendants on the sixteenth of that month, and by the other on a previous 
day, it was held to be immaterial, it not appearing that a blank was left for the date at 
the time of the execution. 6 Moore, 483. A person may declare in covenant that the 
deed was indented, made, and concluded on a day subsequent to the day on which the 
deed itself is stated on the face of it to have been indented, made, and concluded. 4 
East, 477. And where there is no date to a deed, and it directs something to be done 
within a certain time after its supposed date, the time will be calculated from the 
delivery. 2 Lord Raym. 1076. And see Bac. Abr. Leases, I. I. Com. Dig. Fait, B. 3. 
Carty; 

(42) Strong v. Linington, 8 Bradwell (Ill.) 444 (1881). Rogers v, Place, 29 Ind. 580 
(1868). 1 Bigelow Frauds, 328 (1877). Schuylkill County v. Copley, 67 Pa. 359 (1871). 

(43) See in general, Com. Dig. Fait, A. 2. Sealing may be averred in pleading. 1 
Saund. 290, n. 1. If A. execute a deed for himself and his partner, by the authority of 
his partner and 7” his presence, ithas been held a good execution, though only sealed 
once, (47. R. 313. 3 Ves. 578;) though it is an established rule that one partner cannot 
bind the other partners by deed. 77. R. 207. A person executing a deed for his prin- 
cipal should sign in the name of the principal, (6 T. R.176,) or thus, “‘ for A. B., (the 
principal,) E. F., his attorney.’ 2 East, 142.—CuiTty. Boone Real Prop. 331 (1883). 
“ Although it has now become a mere formality, it 1s still held to be indispensable in 
most of the states, possibly in all except California, Colorado, Kentucky, Iowa, Alabama, 
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also.(44) ‘The use of seals, as a mark of authenticity to letters and other instru- 
ments in writing isextremely ancient. We read of it among the Jews and Per- 
sians in the earliest and most sacred records of history.(z)(45) And in the 
book of Jeremiah there is a very remarkable instance, not only of an attestation 
by seal, but also of the other usual formalities attending a Jewish pur- 
chase.(a) In the civil law also,(d) seals were the evidence of truth, and 
were required, on the part of the witnesses at least, at the attestation of 
every testament. But in the times of our Saxon ancestors, they were not 
much in use in England.(46) For though Sir Edward Coke(c) relies on an 
instance of king Edwin’s making use of a seal about a hundred years before 
the conquest, yet it does not follow that this was the usage among the whole 
nation: and perhaps the charter he mentions may be of doubtful authority, 
from this very circumstance of being sealed; since we are assured by all our 
ancient historians, that sealing was not then in common use. The method 
of the Saxons was for such as could write to subscribe their names, and, 
whether they could write or not, to affix the sign of the cross; which custom 
our illiterate vulgar do, for the most part, to this day keep up; by signing a 
cross for their mark, when unable to write their names. And indeed this 
inability to write, and therefore making a cross in its stead, is honestly avowed 
by Caedwalla, a Saxon king, at the end of one of his charters.(d@) In like 

manner, and for the insurmountable reason, the Normans, a brave 
*306] but *illiterate nation, at their first settlement in France, used the 

practice of sealing only, without writing their names: which custom 


z) 1 Kings, c. xxi. Daniel,c. vi. Esther, c. viii. (c) 1 Inst. 7. 

a) ‘‘And I bought the field of Hananeel, and (a) “ Propria manu pro ignorantia literarum signum 
weighed him the money, even seventeen shekels of sanctex crucis expressi et subscripst.”’ [‘‘On account of 
silver. And I subscribed the evidence, and sealed my ignorance of letters, I have impressed and sub- 
it, and took witnesses, and weighed him themoney _ scribed with my own hand the sign of the holy 
in the balances. And I took the evidence of the crea Seld. Jan. Angl. l. 1, 242. And this (accord- 
purchase, both that which was sealed according to ing to Procopius) the emperor Justin, in the East, 


the law and custom, and also that which was open.”’ and Theodore, king of the Goths, in Italy, had 
C, xxxii. before authorized by their example, on account of 
(b) Inst. 2, 10, 2 and 3. their inability to write. 


Kansas, Louisiana and Texas, where by statute seals have been abolished as a requisite 
of adeed.’? Tiedeman Real Prop. 778 (2ed. 1892). ‘‘ But in the northeastern states, and 
in N. Y., N. J. and N. C. the practice is to attach to the deed another piece of paper without 
any impression whatever, and itis usually attached to the instrument with mucilage in- 
stead of with wax or a wafer, and an instrument not sealed is not adeed. In most, if not 
all, the other states a mere scroll or flourish of the pen at the end of the signature is 
(38. . be a seal, if the parties intended it as such.’? Wood. Landlord and Tenant, 326 
1884). 

‘‘ While this rule (of sealing) is firmly established it is highly technical in its nature 
and confessedly stands upon very narrow ground. The whole theory of the solemnity 
of a seal is totally unsuited to the business methods of the present day, and the constant 
tendency of courts and legislatures is to ignore the distinctions formerly founded upon its 
use.’”? Meehem on Agency, 68 (1889). 

‘When the legislature enacted that a seal or wafer was unnecessary, but that a scroli 
or other device would be sufficient, the solemnity attending the execution of such con- 
tract vanished; and when the legislature further provided that no instrument should be 
held invalid for want of a seal, and it became under the statute mere prima facie evi- 
dence of consideration, the affixing of seals, except toinstruments required by law to be 
under seal, became of no practical importance.’’ Benton v. Gray, 57 Mich., 634. Sey- 
mour v. Harvey, 8 Conn. 68 (1830). Clark v. Farmers’ Mfg. Co., 15 Wend, (N. Y.) 258 
(1836). Armstrong v. Stovall, 26 Miss. 281 (1853). Pickens v. Rymer, go N. C. 283 
en) Alderson on Judicial Writs and Process, 52, 53. English v. Helms, 4 Texas, 229 

1849). 

(44) Signing seems unnecessary, unless in cases under the statute of frauds, and 
deeds executed under powers. Com. Dig. Fait, B. 1. 17 Ves. Jr. 459.—CHITTY. 
‘“At law the signature of the party contracting (unless required by the statute of 
frauds) is not essential to the validity of an instrument as his deed, provided it be duly 
sealed and delivered by him.’? Broom’s Parties to Actions, 110. Hoffman v, Bell, 61 Pa. 
State, 451 (1869). Smith on Convicts (4 Am. ed.) * p. 5. : 

(45) View of the Civil Law, Browne, vol. 1, p. 288. 

(46) Jackson v. Wood, 12 Johnson (N. Y) 75 (1815s). 


764 


“CHAP. 20] OF THINGS. 306 
‘continued when learning made its way among them, though the reason for 
doing it had ceased; and hence the charter of Edward the Confessor to West- 
minster abbey, himself brought up in Normandy, was witnessed only by his 
seal, and is generally thought to be the oldest sealed charter of any authen- 
ticity in England.(e) At the conquest, the Norman lords brought over into 
this kingdom their own fashions; and introduced waxen seals only, instead 
‘of the English method of writing their names and signing with the sign of 
the cross.(/)(47) And in the reign of Edward I. every freeman, and even 
such of the more substantial villeins as were fit to be put upon juries, had 
their distinct particular seals.(g¢) ‘The impressions of these seals were some- 
times a knight on horseback, sometimes other devices; but coats of arms 
were not introduced into seals, nor indeed into any other use, till about the 
reign of Richard the First, who brought them from the croisade in the holy 
land; where they were first invented and painted on the shields of the knights, 
to distinguish the variety of persons of every Christian nation who resorted 
thither, and-who could not, when clad in complete steel, be otherwise known 
or ascertained. (48) 

This neglect of signing, and resting only upon the authenticity of seals, 
remained very long among us;(49) for it was held in all our books that 
sealing alone was sufficient to authenticate a deed: and so the common form 
of attesting deeds, ‘‘ sealed and delivered,’’ continues to this day; notwith- 
standing the statute 29 Car. II. c. 3, before mentioned, revives the Saxon 
custom, and expressly directs the signing, in all grants of lands, and many 
other species of deeds: in which therefore signing seems to be now as neces- 
sary as sealing, though it hath been sometimes held that the one includes 
the other.(2)(50) 

(4) Lamb. Archeion. 51. : que scribendi Anglicum rejiciunt.” [Translated in the 

tf) ‘“Normanni chirographorum confectionem, cum text.] Ingulph. 


crucibus aureis, aliisque signaculis sacris, in Anglia g) Stat. Exon. 14 Edw. I. 
firmari soli tam, in cxram impressam mutant, modum- h) 3 Ley.1. Stra. 764. 


47) 3 Wash. on Real Prop. (5 ed.) 285. 

(43) Asa seal is requisite to a deed, the definition and the character of it are well 
settled. The common law intended by a seal an impression upon wax or wafer, or some 
other tenacious substance capable of being impressed. According to lord Coke, a seal is 
‘wax with an impression: sigz//um est cera tmpressa, quia cera sine tmpressione non est 
sigillum. [A seal is wax impressed, since wax without impression is not a seal. The com- 
mon-law definition of a seal, and the use of rings and signets for that purpose and by 
way of signature and authenticity, is corroborated by the usages and records of all 
antiquity, sacred and profane. In the Eastern States, sealing, in the common-law sense. 
is requisite; but in the Southern and Western States, from New Jersey inclusive, the 
impression upon wax has been disused to such an extent as to induce the courts to allow 
(but with certain qualifications in some of the States) a flourish with the pen at the end 
of the name, ora circle of ink, or scroll, to be a valid substitute for a seal. 4 Kent, 
Com. 452. 

In ihe an instrument which in the body of it purports to be under seal will be 
considered a deed, though no seal or scroll be annexed to the signature. Shelton v. 
Armor, 13 Ala. 165.—SHARSWOOD. 

The use of the seal comes to us from the court of Frankish kings. At the date of the 
conquest the Norman duke has a seal, and his cousin, the late King of England, had a 
seal; but, in all probability, very few of William’s followers, only the counts and bishops, 
have seals. Even in the Chancery of our Norman kings, the opposition of a seal had to 
struggle with older methods of perfecting a charter. A seal sufficed for writs, but a sol- 
emn “land-book’’ would, as of old, bear the crosses of the king and the attesting 
magnates, ink crosses which they had drawn, or at least touched with their own hands. 
‘This old ceremony did not utterly disappear before Stephen’s day; but men were begin- 
ning to look for a seal as an essential part of acharter. 2 Pollock & Maitland’s Hist. 
English Law, 221 (1895). 2 Greenleaf’s Cruise on Real Prop. 329 (1856). Tiedeman 
Real Prop. 38 (2 ed. 1892). 

(49) Relph v. Gist, 4 McCord (S. C.) 270 (1827). , on 2 ; 

(50) In Ellis v. Smith, (1 Ves. Jr. 13,) chief-justice Willes said, “I do not think sealing 
is to be considered as signing; and I declare so now, because, if that question ever comes 
before me, I shall not think myself precluded from weighing it thoroughly and decreeing 
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A seventh requisite to a good deed is, that it be delivered(51 ) by the 
*307] party himself or his certain attorney, which therefore 1s *also ex- 
pressed in the attestation; ‘‘sealed and dedivered.’’( 52): A deed 


that it is zof signing, notwithstanding the odcter dicta [Words spoken by the court out- 
side of the question for decision], which in many cases were nunquam dicta [Never 
spoken by the court], but barely the words of the reporters.”” And see, to the same 
effect, Smith v. Evans, 1 Wils. 213.—CHITTY. > 

“There is considerable authority (though short of an actual decision) for holding that 
the statute of frauds does not apply to deeds. Signature is unnecessary for the validity 
of a deed at common law, and it is not likely that the legislature meant to require signa- 
ture where the higher and more formal solemnity of sealing (as it is in a legal point of 
view) is present. Blackstone assumed signature to be necessary.’? Citing Murphy z. 
Boise, L. R. 10 Ex. 126. Cherry v. Heming, 4 Ex. 631; 19 L. J. Ex. 630. Pollock on Con- 
tracts, p. 227 (4 ed. 1891). 1 Sheppard’s Touchstone, Preston, 57. Zann v. Haller, 71 Ind. 
139 (1880). Osborne v. Tunis, 1 Dutcher (N. J.) 660 ( 1856). Wood Statute of Frauds, 
43 (1884). Browne Statute of Frauds, to (4 ed. 1880). Williams on Real Prop. (6 ed.) 152. 

(51) With regard to the delivery of a deed, no particular form or ceremony is necessary: 
it will be sufficient if a party testifies his intention in any manner, whether by action or 
word, to deliver or put it into the possession of the other party, as by throwing it down 
upon the table, with the intent that it may be taken up by the other party, or if a stranger 
deliver it with the assent of the party to the deed. Phil. Ev. 449. 9 Rep. 137, a. Com. 
Dig. tit. Evidence, A. 3. Proof that a party-signed a deed which bears on the face of it 
a declaration that the deed was sealed by the party is when the testimony of a subscribing 
witness cannot be obtained, or when he has no recollection on the subject, evidence to 
be left to a jury that the party sealed and delivered the deed. 7 Taunt. 251. 2 Marsh. 
527; and see 17 Ves. Jr. 439. Peake, R. 146. It is a question of fact for the jury upon 
the whole evidence whether a bond was delivered as a deed to take effect from the 
moment of delivery or at some future time. In Murray v. Earl Stair, Abbott, C. J., 
told the jury that, ‘‘to make the delivery conditional, it was not necessary that any 
express words should be used at the time: the conclusion was to be drawn from all the 
circumstances. It obviated all question as to the intention of the party if, at the time of 
delivery, he expressly declared that he delivered it as an escrow; but that was not essen- 
tial to make it an escrow.”” 2B. & C. 88. See also4 B. & A. 440.—CHITTY. 

It was long a vexed question what would be the effect upon the deed if the grantee 
under an escrow should refuse to accept. Blackstone says (p. 296) that there must be 
persons able to be contracted with. If then a deed be a contract can there be a contract. 
when one of the parties refuses his assent? Can there be a parting with property by the 
grantor and an acceptance thereof by the grantee when the grantee refuses to accept? 
And suppose the gift be more burdensome than beneficial, can such burden be laid upon 
the unwilling grantee? Would tender and refusal be equivalent to acceptance? Or would 
property so deeded but never offered to nor accepted by the grantee, go to his heirs? 
Lord Coke says in Butler v. Baker, 3 Coke, 266: “If A. makes an obligation to B. and 
deliver it to C. to the use of B., this is the deed of A. presently. But if C. offer it to B., 
then B, may refuse 77 pais [The deed] and thereby the obligation will lose itsforce.’? See: 
the discussion in Kingsbury v. Burnside, 58 Ill. 322 e¢ seq. (1871) by McAllister, J. See 2 
Greenleaf’s Ev. (Lewis, Wm.) 2 297. ‘‘ On authority we may properly say that acceptance 
is not a part of delivery, but that delivery makes the deed good against the grantor 
vesting the estate in the grantee; but such delivery may be avoided by the disclaimer or 
disavowal of the deed by the grantee, and thereupon the delivery is avoided, and the 
estate revests in the grantor by remitter.”” Auggenheimer v. Lockridge, 39 W. Va. 461 
(5). Taylor Landlord and Tenant (7 ed.) 130 (1879). State Bank v. Evans, 3 N. J. 163, 
(1835). Van Amvinge v. Morton, 4 Wharton (Pa.) 387 (1839). Armstrong v. Stovall, 
26 Miss. 281 (1853). Berry v. Anderson, 22 Ind. 39 (1864). Pepper v. State, 22 Ind. 411 
(1864). Patterson v, Underwood, 29 Ind. 610 (1868). Freeland v, Charnley, 80 Ind. 136. 
(1881). Bank of Healdsburg v. Bailhache, 65 Cal. 327 (1884). Provost z. Harris, 150 
Til. 47 (1894). ‘ 

(52) Proof of the handwriting of the witnesses, or, if that cannot be had, of the grantor 
of a deed, with the fact that it is in the possession of the grantee or those claiming under 
him, is prima facie evidence of delivery. Sicara’s Lessee v. Davis, 6 Peters, 124. 
Chandler v. Temple, 4 Cush. 285. Green v. Varnall, 6 Missouri, 326. Williams v. 
Springs, 7 Iredell, 384. The registry of a deed, at the request of the grantor, for the 
use of the grantee, and the grantee’s subsequent assent to the same, are equivalent to an 
actual delivery. Hodge v. Drew, 12 Pick. 141. Scrugham v. Wood, 15 Wend. 545. The 
grantor’s placing a deed on record is only prima facie, not conclusive, evidence of its 
delivery. Rigler v. Cloud, 2 Harris, 361. Harrison v. Phillips Academy, 12 Mass. 456. 
Barns v. Hatch, 3 N. Hamp. 304. Gilbert v. North American Ins. Co., 23 Wend. 43.— 
SHARSWOOD. 
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takes effect only from this tradition or delivery; for if the date be false or 
impossible, the delivery ascertains the time of it.(53) And if another per- 
son seals the deed, yet if the party delivers it himself, he thereby adopts the 
sealing, (z) and by a parity of reason the signing also, and makes them both 
his own. A delivery may be either absolute, that is, to the party or grantee 
himself; or to a third person, to hold till some conditions be performed on 
the part of the grantee: in which last case it is not delivered as a deed, but as 
an escrow, that is, as a scrowl or writing, which is not to take effect as a deed 
till the conditions be performed; and then it is a deed to all intents and pur- 
poses. (7) (54) 

he /ast requisite to the validity of a deed is the attestation, or execution 
of it 2 the presence of witnesses:(55) though this is necessary, rather for pre- 


(é) Perk. 2180. (J) Co. Litt. 36. 


_ (53) In general, a deed will be considered as having been executed on the day on which 
it bears date, unless the contrary be shown. Colquhoun v. Atkinson, 6 Munf. 550. 
Breckenridge v. Todd, 3 Monroe, 52. Sweetser v. Lowell, 33 Maine, 446. That the 
acknowledgment before a magistrate is of a subsequent date does not affect this pre- 
sumption. Ford v. Gregory, 10 B. Monroe, 175. Where the date in the body of a deed 
was exactly one year before the date at the foot, it was held that the Jatter should be 
considered as the true date of the execution of the deed. Morrison wv. Caldwell, 5 Mon- 
roe, 4206.—SHARSWOOD. 

(54) But an escrow, when justice requires it, may take effect by relation back to the 
first delivery, so as to give it the effect of a deed duly delivered from that time. If this: 
were not the case, manifest injustice would frequently happen by the occurrence of 
events between the first and second delivery. There is no other rule on the subject than 
the general one by which it may be considered as taking effect from either period so as. 
best to effectuate the purposes of justice. But this fiction can never be made to prevail 
against the truth and justice of the case. 1 Johns. Ch. Rep. 288. If a feme sole [Unmarried 
woinan | execute a deed and marry before it cease to be an escrow by a second delivery, it 
is necessary to give the deed effect from the first delivery; otherwise it would be void. 
So a delivery to a third person for and on behalf of the grantee, or with directions that it is 
to be delivered by him to the grantee on the happening of a particular event, is valid from 
the beginning after the event and acceptance have occurred, the third person being in 
such case considered a trustee for his use. 6 Mod. Rep. 217. 2 Mass. Rep. 452. Whena 
deed for a valuable consideration is executed in the absence of the grantee, if for his. 
benefit, it may take immediate effect, without any agency in a third person to accept 
it; for his assent willbe presumed. 5S. &R. 320. 9S.&R. 244. And itisa matter of 
no importance if the deed be suffered to remain in the possession of the grantor. If both 
parties be present, and the usual formalities of execution take place, without any condi- 
tions or qualifications annexed, it is a complete and valid deed, notwithstanding it be 
left in the hands of the grantor. 1Johns. Ch. Rep. 240. 2 Barnewall & Cressw. 671.— 
REED. 

If a deed be delivered to the grantee, to become absolute on a contingency, such con- 
dition is void and the delivery absolute. There cannot be a delivery as an escrow to the 
grantee himself. Foley v. Cowgill, 5 Blackf. 18. Graves v. Tucker, Io Smedes & Marsh, 

Lawton v. Sager, 11 Barbour, S.C. 349. Johnson v, Branch, 11 Humph, 521. Jordan 
v. Pollock, 14 Geo. 145.—-SHARSWOOD. ; i 

Generally, an escrow takes effect from the second delivery, and is to be considered the 
deed of the party from that time. But this general rule does not apply when justice 
requires a resort to fiction. The relation back to the first delivery, so as to give the deed 
effect from that time, is allowed, in cases of necessity, to avoid injury to the operation of 
the deed, from events happening between the first and second delivery. When one 
makes a deed and delivers it as an escrow and dies; or, in the case of a feme sole, marries 
before the second delivery, the relation back to the time when the grantor was in life, or 
the /eme was sole, is necessary to render the deed valid. Wellborn v. Weaver, 17 Ga. 
274 (1855) Lumpkin, J. Jackson v. Phipps, 12 Johns. (N. Y.) 421 (1815). Sparrow v. 
Smith, 5 Conn. 116 (1823). Coe vw. Turner, 5 Conn. 92 (1823). Herbert v. Herbert, 1 
Breese, 360 (Ill. 1830). Johnson v. Branch, 11 Humphries ( Tenn.) 522 (1851). Firemen’s 
Ins. Co. v. McMillan, 29 Ala. 160 (1856). Loubal v. Kipp, 9 Fla. 66 (1860). Daniels v. 
Smith, 4 Minn. 183 (1860). Berry v. Anderson, 22 Ind. 4o (1864). Fitch v. Bunch, 30 
Cal. 212 (1866). Binn’s Justice, Brightly (10 ed.) p. 72 (1895). ; 

(55) It is not essential to the validity of a deed in general that it should be executed 
in the presence of a witness. Com. Dig. Fait, B. 3. Phil. on Evid. 413 to 421, 4th ed. 
And where the names of two fictitious persons had been subscribed by way of attestation, 
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serving the evidence, than for constituting the essence of the deed.(56) Our 
modern deeds are in reality nothing more than an improvement or amplifica- 
tion of the drevia testata mentioned by the feodal writers,(#) which were 
written memorandums, introduced to perpetuate the tenor of the conveyance 
and investiture, when grants by parol only became the foundation of frequent 
dispute and uncertainty. ‘To this end they registered in the deed the persons 
who attended as witnesses, which was formerly done without their signing 
their names, (that not being always in their power, ) but they only heard the 
deed read; and then the clerk or scribe added their names, in a sort of 
memorandum: thus:—‘‘hijs testibus Johanne Moore, Jacobo Smith, et alits, ad 
hanc rem convocatis.’’(1)(57) This, like all other solemn transactions, was 
originally done only coram paribus,(m) and frequently when assembled in 
the court-baron, hundred, or county-court; which was then expressed in the 

attestation, teste comitatu, hundredo, etc.(n) Afterwards the attesta- 
*308] tion of other witnesses was allowed, the trial in *case of a dispute 

being still reserved to the paves; with whom the witnesses (if more 
than one) were associated and joined in the verdict;(0) till that also was 
abrogated by the statute of York, 12 Edw. II. st. 1, c.2. And in this man- 
ner, with some such clause of Az/s testébus, are all old deeds and charters, 
particularly magna carta, witnessed. And in the time of Sir Edward Coke, 
creations of nobility were still witnessed in the samemanner.(f) But in the 


(k) Feud. 1. 1, t. 4. 322, 660. [Witnessed in the county, in the hundred 
(Z) Co. Litt. 7. (courts) etc.] 

m) Feud. l. 2,t. [In the presence of the peers.] (2) Co. Litt. 6. 

n) Spelm. Gloss. 228. Madox, Formul. N° 21, ) 2 Inst. 37. 


the judge permitted the plaintiff, who had received the deed from the defendant in that 
deceitful shape, to give evidence of the handwriting of the defendant himself; and where 
the subscribing witness denied any recollection of the execution, proof of his handwriting 
was deemed sufficient. Peake Rep. 23, 146. 2 Camp. 635. 

The distinction between execution of deeds at common law and executions under 
powers is fully established. It is a well-known rule that all the formalities and circum- 
stances prescribed by a power are to be strictly observed. If a particular number of 
attesting witnesses is required, there must be that number. If they are to attest ina 
particular form, that form must be followed; and they must attest every thing that is 
necessary for the execution of the power. 4 Taunt. 214. 7 Taunt. 361. 17 Ves. 454, 
S.C. Also, Sugden on Powers. But the 54 Geo. III. c. 168 aids the omission of the 
immemorandum of attestation when, in fact, the deed has been duly attested.—Currry. 

(56) “‘It would seem, that according to the laws of England, subscribing witnesses 
are not essentially necessary to the validity of a deed. . . . . I doubt whether 
there ever was a deed, either at common law or under the statute of uses, that was not 
executed in the presence of witnesses. Livery of seisin seems to imply publicity and the 
presence of witnesses. I have examined many forms of deeds presented by conveyan- 
cers, and all of them, without exception, have a clause of attestation in the presence of at 
least two subscribing witnesses. Such has been the universality of the practice in this 
country that all my brethren concur in saying that they never saw an effectual deed for 
the conveyance of land (unless this be one) which was not executed in the presence of 
Feijen witnesses.”” O’Neall, J. in Allston v. Thompson, 1 Cheeves (S. C.), 273 

1840). 

“At common law this was unnecessary and is still unnecessary in some of the States. 
But generally, in the United States, witnesses are required, the number varying with the 
statutory regulation of each State. In some only one witness is required, but the usual 
number is two.’’ Tiedeman Real Prop. 782 (2 ed. 1892). 

“‘ Neither the common law nor the Stat. of Frauds requires that a deed to be valid 
must be executed in the presence of witnesses.’? However, a deed not executed by two 
witnesses could not, under the Ga. statutes, be recorded, and was hence postponed to 
subsequent deeds properly attested and recorded. Downs v. Yonge, 17 Ga. 206 (1855). 
McCauslin v, McGuire, 14 Kan. 247 (1875). Coryell v. Holmes, 2 Texas Unreported 
Cases, 670 (1891). _1 Sheppard’s Touchstone; Preston, 61. 2 Greenleaf’s Cruise on 
Real Prop. 334 (1856). 3 Wash. on Real Prop. (5 ed.) 291. I Warvelle on Vendors, 487. 
Williams on Real Prop. (6 ed.) 191. 


(57) [‘‘ Witness John Moore, Jacob Smith and others, for this pur bled.”? 
Dole v. Thurlow, 12 Metc. (Mass.) 166 (1846). De Ae eae 
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king’s common charters, writs, or letters-patent, the style is now altered: for 
at present the king is his own witness, and attests his letters-patent thus: 
* Teste metpso, witness ourself at Westminster, etc.,’’ a form which was intro- 
duced by Richard the First,(g) but not commonly used till about the 
beginning of the fifteenth century; nor the clause of hijs testibus(57) entirely. 
discontinued till the reign of Henry the Kighth:(7) which was also the era of 
discontinuing it in the deeds of subjects, learning being then revived. and the 
faculty of writing more general; and therefore ever since that time the wit- 
nesses have usually subscribed their attestations, either at the bottom or on 
the back of the deed. (s) 

IiI. We are next to consider how a deed may be avoided, or rendered of no 
effect. And from what has been before laid down, it will follow, that if a 
deed wants any of the essential requisites before mentioned; either, 1. Proper 
parties, and a proper subject-matter: 2. A good and sufficient considera- 
tion: 3. Writing on paper or parchment, duly stamped: 4. Sufficient 
and legal words, properly disposed: 5. Reading, if desired, before the exe- 
cution: 6. Sealing, and, by the statute, in most cases signing also:(58) or, pe 
Delivery; it is a void deed ad znztio.(59) It may also be avoided by matter 
ex post facto:(60) as, 1. By rasure, interlining, or other alteration in any 
material part: unless a memorandum be made thereof at the time of the 
execution and attestation.(¢)(61) 2. By breaking off, or defacing, the 


(2) Madox, Formul. N° 515. (s) 2 Inst. 78. See page 378. 
r) Ibid. Dissert. fol. 32. (t) 11 Rep. 27. 


(57) [These witnesses. ] 

(58) ‘‘It seems that in some of the States to a very late day a deed is recognized as a 
valid conveyance without being signed by the parties, but in most of them, if not all, 
signing is absolutely required, and in all it is customary and advisable. Sometimes the 
statute requires the deed to be subscribed.”? ‘Tiedeman Real Prop. 777 (2 ed. 1892). 

(59) [From the beginning. ] 

(60) [After the act has been done. ] 

(61) See, in general, Com. Dig. Fait, F. A deed may be considered as an entire trans- 
action, operating as to the different parties from the time of execution by each, but not 
perfect till the execution by all. Any alteration made in the progress of such a transaction 
still leaves the deed valid as to the parties previously executing it, provided the altera- 
tion has not affected the situation in which they stood. Asthus, when A. executed, there 
were blanks, which were filled up and interlineations made before B. executed, but as 
the filling up and interlineation did not affect A., the conveyance to C. was valid. 4B. 
& A. 675.—Curtry. Wood. lL. & T. 361. Silvers v. Reynolds, 2 N. J. 283 (1839). Cor- 
lies v. Van Note, 1 Harrison (N. J.) 332 (1838). ; 

It must not be inferred from the text that every alteration not noted at the time of 
execution avoids a deed. If the alteration was made before execution, it need not be 
noted; although it is advisable always to have it done. Rockafella v. Rea, 7 Halst. 180. 
It is well settled that a material alteration or interlineation fraudulently made by a party. 
after the execution of the deed avoids it. Heffelfinger v. Shutz, 16 S.& R. 44. Miller 
v. Stewart, 4 Wash. C. C. 26. Lewis v. Payn, 8 Cowen, 71. Pequawket Bridge v. Mather, 
8 N. Hamp. 139. It is not so well settled whether, when a deed appears on its face to 
be altered, such alteration is presumed prima facie to have been made before or after 
execution. That it is incumbent»on the party producing a writing to explain any appa- 
rent alteration in it, is decided in Acker v. Ledyard, 8 Barb. S. C. 514; while that the 
presumption shall always be in favor of honesty until the contrary appears, 1s asserted in 
Simpson v. Stackhouse, 9 Barr, 186. Beaman v. Russell, 20 Vermont, 205. Boothby v. 
Stanly, 34 Maine, 115. A memorandum at the foot is valuable in preventing the ques- 
tion from arising. Alterations, however, may be made subsequently to the execution, 
by the authority or consent of the parties given before or after execution, and such 
authority or consent may be proved by oral evidence. Kirwin’s case, 8 Cowen, 118. 
Speake v. The United States, 9 Cranch, 28. If blank spaces be left to be filled after 
execution, the consent of the party executing that they shall be afterwards filled is to 
be implied. Wiley v. Moon, 17S. & R. 438. Smith v. Crooker, 5 Mass. 538. Board- 
man v. Gore, I Stewart, 517. Bank v. Curry, 2 Dana, 142. An alteration by a stranger, 
though material, will not render the instrument inoperative. Nichols v. Johnson, Io: 
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*309] seal.(w)(60) 3. By delivering it up to be cancelled; *that is, to have 

lines drawn over it in the form of lattice-work or cancellz: though the 
phraseis now used figuratively for any manner of obliteration or defacing it.(61) 
4. By the agreement of such, whose concurrence is necessary, in order for the 
deed to stand: as the husband, where a feme-covert is concerned; an infant, 
or person under duress, when those disabilities are removed; and the like. 5. 
By the judgment or decree of a court of judicature. This was anciently the 
province of the court of starchamber, and now of the chancery:(62) when it 
appears that the deed was obtained by fraud, force, or other foul practice; or 
is proved to be an absolute forgery.(w) In any of these cases the deed may 
be avoided, either in part or totally, according as the cause of avoidance is 
more or less extensive. 

And, having thus explained the general nature of deeds, we are next to 
consider their several species, together with their respective incidents. And 
herein I shall only examine the particulars of those which, from long prac- 
tice and experience of their efficacy, are generally used in the alienation of 
veal estates: for it would be tedious, nay infinite, to descant upon all the 
‘several instruments made use of in personal concerns, but which fall under 
our general definition of a deed; that is, a writing sealed and delivered. The 
former, being principally such as serve to convey the property of lands and 
tenements from man to man, are commonly denominated conveyances; which 
are either conveyances at common law, or such as receive their force and 
efficacy by virtue of the statute of uses. 

I. Of conveyances by the common law, some may be called original or 
primary conveyances; which are those by means whereof the benefit or 
estate is created or first arises; other are derivative or secondary, whereby the 


(wu) 5 Rep. 23. (w) Toth. nwmo. 24. 1 Vern. 248. 


Barret v. Thorndike, 1 Greenl. 73. Herrick v. Malin, 22 Wend. 388. No action can 
be maintained by the fraudulent party upon any of the covenants contained in 
the deed. Jackson wv. Jacoby, 9 Cowen, 125. Lewis v. Payn, 8 Cowen, 71. Wallace 
‘uv. Harmstead, 3 Harris, 462. Where, however, a deed separately acknowledged by 
‘a married woman to pass her estate is fraudulently altered, the title of the grantee 
is destroyed, because by law the deed is essential to convey her interest.—SHARS- 
“woop. 

(60) See, in general, Com. Dig. Fait, F. 2. It must be an intentional breaking off or 
defacing by the party to whom the other is bound; for if the person bound break off or 
‘deface the seal, it will not avoid the deed. Touchstone, c. 4, s. 6, 2. And if it appear 
that the seal has been affixed, and afterwards broken off or defaced by accident, the deed 
will still be valid. Palm. 403. And the defacing or cancelling a deed will not in any 
«case divest property which has once vested by transmutation of possession. 2 Hen. Bla, 
263; and see 4 B. & A. 675.—COLERIDGE. 

If several join in a deed, and be separately bound thereby, the breaking off the seal 
‘of one with intent to discharge him from future liability will not alter the liability of the 
others. 1B. & C. 682.—CHITTY. 

(61) But when an estate has passed by the deed, the merely cancelling it will not suffice, 
but there must be a reconveyance, or, in case of a lease, a surrender. 6 East, 86. 4B. & 
A. 465.—CHITTY. 

While the cancellation of a deed by the parties will destroy the deed so far as it is 
‘executory, and annul whatever covenants, express or implied, may be contained in it, it 
‘should be borne in mind, as well-established law, that it will not divest from the grantee 
and revest in the grantor an estate which has once vested. Chipman v. Whittemore, 23, 
Pick. 231. Morgan v, Elam, 4 Yerger, 375. Schutt z. Large, 6 Barb. S. C. 373. Ray- 
nor v. Wilson, 6 Hill, 469. Mallery v. Stodder, 6 Ala. 801. Jordan v. Pollock, 14 Geo 
145.—SHARSWOOD. ; 

(62) The courts of common law are equally competent to nullify the deed in such case 
upon the principle that, the mind not assenting, it is not the deed of the party sought to 
be charged by it; and there is no occasion to resort to a court of equity for relief, when 
evidence at law can be adduced. 2 T. R. 765.—CHrrry. ; 
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benefit or estate originally created is enlarged, restrained, transferred, or 
extinguished. 

*Original conveyances are the following: 1. Feoffment; 2. Gilt eae ero 
Grant; 4. Lease; 5.. Exchange; 6. Partition: derivative areey. 
Release; 8. Confirmation; 9. Surrender; 10. Assignment; 11. Defeaz- 
ance. (63) 

1. A feoftment, feoffamentum, is a substantive derived from the verb, ta 
enfeoff, feoffare or infeudare, to give one a feud; and therefore feoffinent is 
properly donatio feudi.(~) Itis the most ancient method of conveyance, 
the most solemn and public, and therefore the most easily remembered and 
proved. And it may properly be defined, the gift of any corporeal heredita- 
ment to another. He that so gives, or enfeoffs, is called the /eoffor; and the 
person enfeoffed is denominated the coffee. (64) 

This is plainly derived from, or is indeed itself the very mode of, the ancient 
feodal donation; for though it may be performed by the word “‘ enfeoff’”’ or 
‘“‘grant,’’ yet the aptest word of feoffment is ‘‘do or dedi’’(y) And it is still 
directed and governed by the same feodal rules; insomuch that the principal 
rule relating to the extent and effect of the feodal grant, ‘‘ zenor est qui legem 
dat feudo,’’(65) is in other words become the maxim of our law with rela- 
tion to feoffments, ‘‘ modus legem dat donationt.’’(z)(66) And therefore, as 
in pure feodal donations, the lord, from whom the feud moved, must ex- 
pressly limit and declare the continuance or quantity of estate which he 
meant to confer, ‘‘ ze guzs plus donasse presumatur quam in donatione ex- 
pressertt,’’ (a)(67) so, if one grants by feoffment lands or tenements to 
another, and limits or expresses no estate, the grantee (due ceremonies of 
law being performed) hath barely an estate for life.(4) For as the personal 
abilities of the feoffee were originally presumed to be the immediate or 
principal inducements to the feoffment, the feoffee’s estate ought to be con- 
fined to his person, and subsist only for his life; unless the feoffor, by 
express provision in the creation *and constitution of the estate, hath [311 
given it a longer continuance. ‘These express provisions are indeed 
generally made; for this was for ages the only conveyance, whereby our 
ancestors were wont to create an estate in fee-simple,(c) by giving the land 
to the feoffee, to hold to him and his heirs forever; though it serves equally 
well to convey any other estate or freehold. (d ) 

But by the mere words of the deed the feoffment is by no means perfected: 
there remains a very material ceremony to be performed, called “very of 
setsin, without which the feoffee has but a mere estate at will.(e) This livery 
of seisin is no other than the pure feodal investiture, or delivery of corporal 
possession of the land or tenement; which was held absolutely necessary to 
complete the donation. ‘‘ Mam feudum sine tnvestitura nullo modo con- 
stitut potuit:’(f)(68) and an estate was then only perfect, when, as 


Co. Litt. 9. c) See Appendix, N° I. 
A Thid. a) Co. ini, 
z) Wright, 21. e) Litt. 2 66. 
a) Page 108. ff) Wright, 37. 
b) Co. Litt. 42. 


(63) Tiedeman R. P. p. 720. 2 Pingrey on Real Prop. 1290. 7 as 

(64) ‘‘ This is the only primary common law conveyance now known to us which is 
capable of transferring a freehold.’’ Tiedeman on Real Prop. 721 (2 ed. 1892). Smith, 
Landlord & Tenant, 745 (1856). 3 Powell on Mortgages, 1025 a. Perry wv. Price, I Mo. 
395 (1825). 2 Pingrey on Real Prop. 1292. Goodeve’s Mod. Law of R. P. (3 ed.) 351. 

65) [‘‘It is the tenor (of the deed) which gives validity to a fee.’’] 

66) [‘‘ Measure gives validity to the grant.’’] ’ J 

(67) [“‘ Lest any one be presumed to have given more than is expressed in the dona- 


tion.” , ‘ : 
(68 ) [‘‘ For a fee can in no wise be perfected without investiture.’’] 
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the author of Fleta expresses it in our law, ‘‘{/¢ juris et seisine conjunc- 
Os 6 
BE ES in their original rise, were probably intended to demonstrate 
in conquered countries the actual possession of the /ord, and that he did not 
grant a bare litigious right, which the soldier was ill qualified to prosecute, 
but a peaceable and firm possession. And at a time when writing was 
seldom practiced, a mere oral gift, at a distance from the spot that was 
given, was not likely to be either long or accurately retained in the memory 
of bystanders, who were very little interested in the grant. Afterwards they 
were retained as a public and notorious act, that the country might take 
notice of and testify the transfer of the estate; and that such, as claimed title 
by other means, might know against whom to bring their actions. 
In all well-governed nations some notoriety of this kind has been 
*312] ever held requisite, in order to acquire and ascertain *the property of 
lands. Inthe Roman law plenum dominium(70) was not said to sub- 
sist, unless where a man had both the vigh¢ and the corporal possession, which 
possession could not be acquired without both an actual intention to possess, 
and an actual seisin, or entry into the premises, or part of them in the name of 
the whole.(z) And even in ecclesiastical promotions, where the freehold 
passes to the person promoted, corporal possession is required at this day, to 
vest the property completely in the new proprietor; who, according to the 
distinction of the canonists,(z) acquires the jus ad rem, or inchoate and im- 
perfect right, by nomination and institution; but not the 7zs zz re, or com- 
plete and full right, unless by corporal possession. ‘Therefore in dignities 
possession is given by instalment; in rectories and vicarages, by induction, 
without which no temporal rights accrue to the minister, though every eccle- 
siastical power is vested in him by institution. So also even in descents of 
lands by our law, which are cast on the heir by act of the law itself, the heir 
has not plenum dominium, or full and complete ownership, till he has made 
an actual corporal entry into the lands:(71) for if he dies before extry made, 


(} L, 8, e. 14, 35. sufficient. But it is not to be understood that he 
h) Nam apiscimur possessionem corpore et animo; who wishes to take possession must walk over every 
neque per sé corpore, neque per se animo. Non autem clod; for it is enough if he enter on any part of the 
ita accipiendum est, ut qui fundum possidere velit, land.] Ff. 41, 2,3. And again: traditionibus domi- 
omnes glebas circumambulet; sed sufficit quamlibet nia rerum, non nudis pactis, transferuntur. [The 
partem ejus fundi introire. [For to obtain possession, ownership of a thing is transferred by delivery, not 
we must enter on the land with an intention to by mere agreement.] Cod. 2, 3, 20. 

possess, neither entry nor intention alone being (i) Decretal, 1. 3, t. 4, e. 40. 


(69) [“‘ There is a conjunction of law and seisin.”] Lord Mansfield (in Taylor z. 
Horde, 1 Burr. 107) said, in conformity with the text above, ‘‘ Seisin is a technical term, 
to denote the completion of that investiture by which the tenant is admitted into the 
tenure, and without which no freehold could be constituted or pass. Disseisin, conse- 
quently, means some way of turning the tenant out of his tenure, and usurping his place 
and feudal relation.”” It should be observed, however, that livery of seisin, though the 
fact be not endorsed on the deed of feoffment, will be presumed where the possession 
has gone according to the feoffment for a great length of time. Jackson v. Jackson, 
Fitz-Gib. 147. Throckmorton 7. Tracey, 1 Plowd. 149. Anda court of equity will even 
supply the admitted defect of livery of seisin, where a feoffment appears to have been 
made for a good or a valuable consideration. Thompson v. Attfield, as stated from Reg. 
nee in Mr. Raithby’s note to 1 Vern. 4o. Burgh v. Francis, 1 Eq. Ca. Abr. 320,— 

HITTY. 

Turpin v. Locket, 6 Call (Va.) 131 (1804). Den v. Crawford, 3 Halsted (N. J.) 108 
(1825). 2 Lomas v. Blackemore, 5 Yerger (Tenn.) 125 (1833). Maybern v. Johnson, 3 
Green (N. J.) 118 (1835). Sparrow v. Kingman, 1 Comstock (N. Y.) 250 (1848). Rose- 
boom v. Van Vechten, 5 Denio (N. Y.) 419 (1848). Bowen Admr. v. Collins, 15 Ga. 102 
(1854). Cassedy v. Jackson, 45 Minn. 402 (1871). Wells, Fargo & Co. v. Smith & Neston 
2 tat 45 (1877). ; 

(70) [Full ownership.] Jackson v. Demont, ohnson (N. Y.) 58 : 2 
Buford, 3 Bibb. (Ky.) 60 (1813). ou ) S80 BTA eee 

(71) Graham v. Luddington, 19 Hun. (N. Y.) 251 (1879). 
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his heir shall not be entitled to take the possession, but the heir of the per- 
son who was last actually seised.(#) It is not therefore only a mere right 
to enter, but the actual entry, that makes a man complete owner; so as to 
transmit the inheritance to his own heirs: zon jus, sed seisina fact stipt- 
tem.(2)(72) é 

Yet the corporal tradition of lands being sometimes inconvenient, a sym- 
bolical delivery of possession was in many cases anciently allowed ; by trans- 
ferring something near at hand, in the presence of credible witnesses, which 
by agreement should serve to represent the very thing designed to be 
conveyed; and an occupancy of this sign or symbol was per*mitted [tan 
as equivalent to occupancy of the land itself. Among the Jews we 
find the evidence of a purchase thus defined in the book of Ruth:(m) ‘‘now 
this was the manner in former time of Israel, concerning redeeming and con- 
cerning changing, for to confirm all things: a man plucked off his shoe and 
gave it to his neighbor; and this was a testimony in Israel.’? Among the 
ancient Goths and Swedes, contracts for the sale of lands were made in the 
presence of witnesses who extended the cloak of the buyer, while the seller 
cast a clod of the land into it, in order to give possession; and a staff or wand 
was also delivered from the vendor to the vendee, which passed through the 
hands of the witnesses.(7z)(73) With our Saxon ancestors the delivery of a 
turf was a necessary solemnity to establish the conveyance of lands.(o0) And 
to this day, the conveyance of our copyhold estates is usually made from the 
seller to the lord or his steward by delivery of a rod or verge, and then from 
the lord to the purchaser by re-delivery of the same, in the presence of a 
jury of tenants. 

Conveyances in writing were the last and most refined improvement. The 
mere delivery of possession, either actual or symbolical, depending on the 
ocular testimony and remembrance of the witnesses, was liable to be forgotten 
or misrepresented, and became frequently incapable of proof. Besides, the 
new occasions and necessities introduced by the advancement of commerce, 
trequired means to be devised of charging and encumbering estates, and of 
making them liable to a multitude of conditions and minute designations for 
the purposes of raising money, without an absolute sale of the land; and 
sometimes the like proceedings were found useful in order to make a decent 
and competent provision for the numerous branches of a family, and 
for other domestic views. None of which could be effected by a mere, 
simple, corporal transfer of the soil from one man to another, which was 
principally calculated for conveying an absolute unlimited dominion. 
*Written deeds were therefore introduced, in order to specify and [*314 
perpetuate the peculiar purposes of the party who conveyed; yet still, 
for a very long series of years, they were never made use of, but in com- 
pany with the more ancient and notorious method of transfer by delivery of 
corporal possession.(74) 

Livery of seisin, by the common law, is necessary to be made upon every 
grant of an estate of freehold in hereditaments corporeal, whether of inheri- 
tance or for life only.(75) In hereditaments incorporeal it is impossible to be 
made; for they are not the object of the senses; and in leases for years, or 


k) See pages 209, 227, 228. m) Stiernhook, de jwre Sueon. 1,2, c. 4. 
" Fletst. 6, ex2; 32, {33 Hickes, Dissert. Epistolar. 85. 
(m) Ch, iv., 7. 


(72) [Not right, but seisin, makes the stock. ] 
(73) Tiedeman, R. P. 722. 
(74) Wood v. Fleet, 36 Tiffany (N. Y.) 507 (1867). Lake v. Campbell, 13 Ill. tog 
1856). 
: (75) Boone, Real Prop. 4o (1883). 
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other chattel interests, it is not necessary. In leases for years indeed an 
actual entry is necessary to vest the estate in the lessee: for the bare lease 
gives him only a right to enter, which is called his interest in the term, or 
interesse termini: and when he enters in pursuance of that right, he is then, 
and not before, in possession of his term, and complete tenant for years. (p) 
This entry by the tenant himself serves the purpose of notoriety, as well as 
livery of seisin from the grantor could have done; which it would have been 
improper to have given in this case, because that solemnity is appropriated 
to the conveyance of a freehold. And this is one reason why freeholds can- 
not be made to commence zz futuro, (76) because they cannot (at the common 
law) be made but by livery of seisin; which livery, being an actual manual 
tradition of the land, must take effect 7 presenti,(77) or not at all.(7) ; 

On the creation of a freehold remainder, at one and the same time with a 
particular estate for years, we have before seen, that at the common law 
livery must be made to the particular tenant.(7) But if such a remainder 
be created afterwards, expectant on a lease for years, now in being, 
the livery must not be made to the lessee for years, for then it operates 

nothing; ‘‘xam quod semel meum est, amplius meum esse non 
*315]  potest,’’(s)(78) but it must be made to the remainderman *himself, 

by consent of the lessee for years; for without his consent no livery 
of the possession can be given;(/) partly because such forcible livery would 
be an ejectment of the tenant from his term, and partly for the reasons before 
given(z) for introducing the doctrine of attornments. 

Livery of seisin is either in deed or in Jaw. Livery in deed is thus per- 
formed. ‘The feoffor, lessor, or his attorney, together with the feoffee, lessee, 
or his attorney, (for this may as effectually be done by deputy or attorney as 
by the principals themselves in person,)(79) come to the land, or to the 
house; and there, in the presence of witnesses, declare the contents of the 
feoffment or lease, on which livery is to be made. And then the feoffor, if it 
be of land, doth deliver to the feoffee, all other persons being out of the 
ground, a clod or turf, or a twig, or bough there growing, with words to this 
effect: ‘‘I deliver these to you in the name of seisin of all the lands and 
tenements contained in this deed.’’ But if it be of a house, the feoffor must 
take the ring or latch of the door, the house being quite empty, and deliver 
it to the feoffee in the same form; and then the feoffee must enter alone, and 
shut to the door, and then open it, and let in the others.(w) If the con- 
veyance or feoffment be of divers lands, lying scattered in one and the same 
county, then in the feoffor’s possession, livery of seisin of any parcel in the 
name of the rest, sufficeth for all;() but if they be in several counties, there 
must be as many liveries as there are counties. For if the title to these 


(p) Co. Litt. 46. t) Ibid. 48. 

q) See page 165. wu) Page 288. 

r) Page 167. w) Co. Litt. 48. West. Symb. 251. 
8) Co. Litt. 49, aw) Litt. 2 414. 


(76) [In the future. ] 

(77) [In the present. ] This is still so in conveyances at common law; butit is otherwise 
inconveyances to uses under the statute. 1 Saund. on Uses and T. 3 ed. 128, 129. 4 Taunt. 
20, Willes, 682. 2 Wils. 75.—CHITTy. Speed v. Buford, 3 Bibb (Ky.) 60 (1813). Gittings 
v. Hall, 1 Md. 24 (1800). Livery of seisin is abolished in England. See statute Sand 
9 Vict. c. 106. It never was adopted in the United States. See Kent Com. 84. Wash. 
Real Prop. 33. 

(78) [‘‘ For what is once mine can not be mine more fully.’’] 

(79) But the authority given to an attorney, etc. for this purpose should be by deed; 
and the authority so given, whether by the feoffor or feoffee, must be completely executed 
or performed in the lifetime of both the principals; for if either of them die before the 
livery of seisin is completed, his attorney cannot proceed, because his authority is then 


atanend. See 2 Roll. Abr. 8R. pl. 4,5. Co. Litt. 52, b.—Currry. Goodeve’s Mod. 
Law of Real Prop. (3 ed.) 353-4. 
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lands comes to be disputed, there must be as many trials as there are counties, 
and the jury of one county are no judges of the notoriety of a fact in 
another.(80) Besides, anciently this seisin was obliged to be delivered 
coram paribus de vicineto, before the peers or freeholders of the neighborhood, 
who attested such delivery in the body or on the back of the deed; according 
to the rule of the feodal law,(y) paves debent interesse investiture feudi et 
non alit:(81) for which this reason is expressly given: because 

*the peers or vassals of the lord, being bound by their oath of fealty, [*316 
will take care that no fraud be committed to his prejudice, which 
strangers might be apt to connive at. And though afterwards the ocular 
attestation of the pares was held unnecessary, and livery might be made 
before any credible witnesses, yet the trial, in case it was disputed, (like that 
of all other attestations, )(z) was still reserved to the paves or jury of the 
county.(a@) Also, if the lands be out on lease, though all lie in the same 
county, there must be as many liveries as there are tenants: because no 
livery can be made in this case but by the consent of the particular tenant; 
and the consent of one will not bind the rest.(6) And in all these cases it is 
prudent, and usual, to endorse the livery of seisin on the back of the deed, 
specifying the manner, place, and time of making it: together with the names 
of the witnesses.(c)(82) And thus much for livery in deed. 

Livery in daw is where the same is not made oz the land, but zx sight of it 
only; the feoffor saying to the feoffee, ‘‘I give you yonder land, enter and 
take possession.’’ Here, if the feoffee enters during the life of the feoffer, it 
is a good livery, but not otherwise; unless he dares not enter, through fear of 
his life or bodily harm; and then his continual claim, made yearly, in due form 
of law, as near as poss.vle to the lands,(d@ ) will suffice without an entry.(e) 
This livery in law cannot however be given or received by attorney, but 
only by the parties themselves. (/) (83) 

2. The conveyance by gift, donatio, is properly applied to the creation of 
an estate-tail, as feoffment is to that of an estate in fee, and lease to that of 
an estate for life or years. It differs in nothing from a feoffment, but in the 
nature of an estate passing by it: for the operative words of conveyance in 
this case are do or dedi,;( g) and gifts in tail are equally imperfect 
without livery of seisin, as feoffments in fee-simple.(Z)(84) *And [*317 


4 heey 7. 2, €. 58. a Jt. Neon 

z) See page 307. e) Co. Litt. 42. 

B ub 10, 35. a we Pe itor 
er, 18: : g est. Symbol. 5 

te) See Appendix, N° I. h) Litt. 2 59. 


(80) Thomas v. Blackemore, 5 Yerger (Tenn.) 125 (1833). The Law of Sales, Newmark. 

sec. 240. Williams on Real Property (6 ed.) 142. 2 Pingrey on Real Prop. 1292. 

(8t) [The peers, and no others, should be present at the investiture of the fee. ] 

(82) Thomas v. Blackemore, 5 Yerger (Tenn.) 125 (1833). 3 Wash. on Real Prop. (5 

a re feoffment has of late been generally resorted to in practice rather for its peculiar 
powers and effects than as a simple mode of assurance from one person to another. Thus, 
a feoffment by a particular tenant, until recently, destroyed the contingent remainders 
depending on the particular estate, and, if made by a tenant in tail in possession, discon- 
tinued the estate-tail; and at one time it seemed quite settled that a feoffment might be 
employed to convey a fee to the feoffee by disseisin, whatever might have been the estate 
of the feoffor, provided he had possession of the lands enfeoffed. See the authorities 
referred to in Butl. Co. Litt. 330, b., n. (1.) 2 Saund. Us. and Tr. 15. 2 Prest. Abst. 293. 
But this doctrine has for some time been greatly shaken; and it has been considered that 
a feoffent had no longer this effect, (Doe d. Maddock v. Lynes, 3 B. & C. 388. Doe d. 
Dormer v. Moody, 2 Prest. Conv. Pref. 32. Doe v. Hall, 2 Dowl. & Ry. 38. 1 Saund. 
Us. 40. Jerritt v. Weare, 3 Pri. 575; and see Reynolds v. Jones, 2 Sim. & Stu. 106); and 

=~ by stat. 8 and 9 Vict. c. 106, 3 4, a feoffment made after the Ist of October, 1845, shall not 
have any tortious operation, and is nowto be ranked among what are called zznocent con- 
yeyances. STEWART. 

(84) Tiedeman on Real Prop, 720 (2 ed. 1892). Benson v. The Mayor etc. of N. Y., 10 
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this is the only distinction that Littleton seems to take, when he 
says, (2) ‘‘it is to be understood that there is feoffor and feoffee, donor and 
donee, lessor and lessee;’’ viz., feoffor is applied to a feoffment in fee-simple, 
donor to a gift in tail, and lessor to a lease for life, or for years, or at will. 
In common acceptation gifts are frequently confounded with the next species 
of deeds: which are, 

3. Grants, concessiones; the regular method by the common law of trans- 
ferring the property of zzcorporeal hereditaments, or such things whereof no 
livery can be had.(#) For which reason all corporeal hereditaments, as 
lands and houses, are said to lie zz very; and the others, as advowsons, 
commons, rents, reversions, etc., to lie zz grant.(7) And the reason 1s 
given by Bracton:(m) ‘‘ ¢raditio, or livery, nihil aliud est quam ret corporalis 
de persona in personam, de manu in manum, translatio aut in possesstonent 
inductio: sed ves incorporales, que sunt ipsum jus ret vel corport inherens, 
traditionem non patiuntur”’(85) ‘These therefore pass merely by the 
delivery of the deed. And in signiories, or reversions of lands, such grant, 
together with the attornment of the tenant, (while attornments were requisite, ) 
were held to be of equal notoriety with, and therefore equivalent to, a feoff- 
ment and livery of lands in immediate possession. It therefore differs but 
little from a feoffment, except in its subject-matter: for the operative words 
therein commonly used are dedi et concess?, ‘‘ have given and granted.’’ (86) 

4. A lease is properly a conveyance of any lands or tenements, (usually in 
consideration of rent or other annual recompense,) made for life, for years, 
or at will, but always for a /ess time than the lessor hath in the premises; 
for if it be for the whole interest, it is more properly an assignment than a 

lease.(87) The usual words of operation in it are, ‘‘ demise, grant, 

*318] and to farm let; demisz, concesst, et ad firmam *tradidi. Farm, or 
Jeorme, is an old Saxon word signifying provision:(7) and it came 

te) "Co: Litt. 9 


o) Le? 
ti) Ibid. 172, 


CH Sa 
n) Spelm. Gloss. 229. 


Barbour (N. Y.) 235 (1850). Becher v. Woods, 16 Upper Canada C. P. 29, 33 (1865). 1 
Sheppard’s Touchstone, Preston, 228. 

(85) [‘‘ Livery is merely the transferring from one person to another, from one hand 
to another, or the induction into possession of a corporeal hereditament: but an incorpo- 
real hereditament, which is the right itself to a thing, or inherent in the person, does 
not admit of delivery.’’] 

“It is true that ‘grant’ is used by the most accurate modern writers, as comprehending 
a conveyance of corporeal hereditaments.” Dudley v. Sumner, 5 Mass. 472 (1809). 
“Though the word ‘grant’ was originally made use of in treating of conveyances of 
interests in lands to denote a transfer by deed of that which could not be passed by livery, 
and of course was applied to incorporeal hereditaments, it has now become a generic term 
applicable to transfers of all classes of property.’ 3 Wash. on Real Prop. (5 ed.) 193. 
Dartmouth College v. Woodword, 4 Wheaton, 684 (1819). Dudley v. Sumner, 5 Mass. 
471 (1809). Sellers v. Union Lumbering Co. 39 Wis. 527 (1876). Smith on Contracts, 33, 
(1878). Myers on Vested Rights, 520 (1891). 

(86) Which words, it is to be observed, in any deed executed after the rst of October, 
1845, shall, by the late act (8 & 9g Vict. c. 106, s. 4) not imply any covenant in law in 
respect of any hereditaments, except so far as the words ‘‘give’’ or ‘grant’? may by 
force of any act of parliament imply a covenant. But by the same act an important 
alteration of the law has now been made. Great inconveniences arose in the conveyance 
of corporeal hereditaments from the necessity of livery of seisin to perfect a feoffment, 
and various contrivances were used to evade its necessity. These are no longer needful; 
for by the statute 8 & 9 Vict. c. 106, s. 2, all corporeal hereditaments shall, as regards. 
the conveyance of the immediate freehold thereof, be deemed to lie in £rant as well asin 
livery. By this useful provision the conveyance of corporeal hereditaments is much 
simplified.—STEWART. Seaton v. Lunney, 27 Chanc. Rep. Ont. 175, Grant (1879). 

(87) Krider v. Lafferty, 1 Wharton (Pa.), 315 (1835). Bridge Proprietors v. The State, 
IN. J. 389 (1848). Lenow v, Fones, 48 Ark. 566 (1886). Spielman v. Kliest 36 N. J. Eq. 
203. Tiedeman Real Prop. 724 (2 ed. 1892). Binn’s Justice, Brightly, 76 (10 ed. 1895). 
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to be used instead of rent or render, because anciently the greater part of 
rents were reserved in provisions; in corn, in poultry, and the like; till the 
use of money became more frequent. So that a farmer, jiymarius, was one 
who held his lands upon payment of a rent or feorme- though at present, by 
a gradual departure from the original sense, the word farm is brought to 
signify the very estate or lands so held upon farm or rent. By this convey- 
ance an estate for life, for years, or at will, may be created, either in corporeal 
or incorporeal hereditaments; though livery of seisin is indeed incident and 
necessary to one species of leases, viz., leases for life of corporeal heredita- 
ments; but to no other.(88) 

Whatever restriction, by the severity of the feodal law, might in times of 
very high antiquity be observed with regard to leases; yet by the common 
law, as it has stood for many centuries, all persons seised of any estate might 
let leases to endure so long as their own interest lasted, but no longer. (89) 
Therefore tenant in fee-simple might let leases of any duration; for he hath the 
whole interest; but tenant in tail, or tenant for life, could make no leases which 
should bind the issue in tail or reversioner: nor could a husband, seised juve 
uxoris(go), make a firm or valid lease for any longer term than the joint lives 
of himself and his wife, for then his interest expired. Yet some tenants for 
life, where the fee-simple was in abeyance, might (with the concurrence of 
such as have the guardianship of the fee) make leases of equal duration with 
those granted by tenants in fee-simple, such as parsons and vicars, with con- 
sent of the patron and ordinary.(0) So also bishops and deans, and such 
other sole ecclesiastical corporations as are seised of the fee-simple of lands 
in their corporate right, might, with the concurrence and confirmation of 
such persons as the law requires, have made leases for years, or for life, 
estates in tail, or in fee, without any limitation or control. And 
corporations aggregate *might have made what estates they pleased, ['*319 
without the confirmation of any other person whatsoever. Whereas 
now, by several statutes, this power, where it was unreasonable, and might 
be made an ill use of, is restrained; and where, in the other cases, the restraint 
by the common law seemed too hard, it is in some measure removed. The 
former statutes are called the restraining, the latter the exadling statute. 
We will take a view of them all, in order of time.(g1) 

And first, the exadbling statute, 32 Hen. VIII. c. 28, empowers three 
manner of persons to make leases, to endure for three lives or one-and-twenty 
years, which could not do so before. As first, tenant in tail may, by such 
leases, bind his issue in tail, but not those in remainder or reversion.(92) 
Secondly, a husband seised in right of his wife, in fee-simple or fee-tail, 
provided the wife joins in such lease, may bind her and her heirs thereby. 
Lastly, all persons seised of an estate of fee-simple in right of their churches, 
which extends not to parsons and vicars, may (without the concurrence of 
any other person) bind their successors. But then there must many requisites 
be observed, which the statute specifies, otherwise such leases are not bind- 
ing.(~p) 1. The lease must be by indenture; and not by deed-poll, or by 
parol. 2. It must begin from the making, or day of the making, and not 

(0) Co. Litt, 44, : (p) Co. Litt. 44. 


Willard on Real Est. and Conv. (2 ed.) 104. ‘‘But where that which purports to bea 
lease conveys the whole interest of the lessor, it differs in no respect from a sale.” San- 
derson v. Scranton, 105 Pa. State, 473 (1884). : 

(88) Goodeve’s Mod. Law R. P. (3 ed.) 16, 358. Newell on Ejectment, to (1892). 
Tiedeman Real Prop. 724 (2 ed. 1892). 

(89) Snodgrass v. Butler, 54 Miss. 47 (1876). 

(90) [In the right of his wife.] | 

(91) M. A. Baptist Church v. B. C. in O. St., 46 N. ¥. 141 (1871). 

(92) Williams on Real Property (6 ed.), 54. 
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at any greater distance of time.(93) 3. If there be any old lease in being, 
it must be first absolutely surrendered, or be within a year of expiring. 4. 
It must be ezther for twenty-one years, ov three lives, and not for both. 5. 
It must not exceed the term of three lives, or twenty-one years, but may be 
for a shorter term. 6. It must be of corporeal hereditaments, and not of 
such things as lie merely in grant; for no rent can be reserved thereout by 
the common law, as the lessor cannot resort to them to distrein.(¢) 
*320] 7. It must be of *lands and tenements most commonly letten for 
twenty years past; so that if they had been let for above half the 
time (or eleven years out of the twenty) either for life, or for years at will, 
or by copy of court-roll, it is sufficient. 8. The most usual and customary 
feorm or rent, for twenty years past, must be reserved yearly on such lease. 
9. Such leases must not be made without impeachment of waste. These are 
the guards imposed by the statute (which was avowedly made for the security 
of farmers and the consequent improvement of tillage) to prevent unreason- 
able abuses, in prejudice of the issue, the wife, or the successor, of the 
reasonable induigence here given. 
Next follows, in order of time, the disabling or restraining statute, 1 Eliz. 
c. 19,(made entirely for the benefit of the successor, ) which enacts, that all 
grants by archbishops and bishops, (which include even those confirmed by 
the dean and chapter; the which, however long or unreasonable, were good 
at common law,) other than for the term of one-and-twenty years or three 
lives from the making, or without reserving the usual rent, shall be void. 
Concurrent leases, if confirmed by the dean and chapter, are held to be 
within the exception of this statute, and therefore valid; provided they do 
not exceed (together with the lease in being) the term permitted by the 
act.(7)(94) But by a saving expressly made, this statute of 1 Eliz. did not 


(q) But now, by the statute 5 Geo. III. c. 17, a — successor shall be entitled to recover the rent by an 
lease of tithes or other incorporeal hereditaments, action of debt, which (in case of a free hold lease) 
alone, may be granted by any bishop or any such he could not have brought at the common law. 
ecclesiastical or eleemosynary corporation, and the (r) Co. Litt. 45, 


(93) By various acts of parliament, and also frequently by private settlements, a power 
is granted of making leases in possession, but not in reversion, for a certain term; the 
object being that the estate may not be encumbered by the act of the party beyond a 
specific time. Yet persons who had this limited power of making leases in possession 
only had frequently demised the premises to hold from the day of the date; and the 
courts in several instances had determined that the words from the day of the date 
excluded the day of making the deed, and that of consequence these were leases in rever- 
sion, and void. See Cro. Jac. 258. 1 Buls. 177. 1 Roll. Rep. 387. 3 Buls. 204. Co. Litt. 
46, b. But this question having been brought again before lord Mansfield and the court 
of King’s Bench, it was established that from the day might either be inclusive or exclu- 
sive of the day, and therefore that it ought to be construed so as to effectuate these 
important deeds, and not to destroy them. Pugh v. Duke of Leeds, Cowp. 714. Free- 
man v. West, 2 Wils. 165.—CHRISTIAN. 

(94) The law of concurrent leases is somewhat involved, from the conflicting operation 
of the ancient common law with the several statutes passed on the subject, but the prac- 
tical results are as follows:— 

If a bishop had made a lease for twenty-one years, under the 32 Henry VIII., he may 
make a fresh lease for twenty-one years from the making thereof, at any time exceeding 
a year before the expiration of the first, which will be valid upon being confirmed by the 
dean and chapter. For it is of no consequence to the successor how long the old lease 
has to run at the period of making the new one, as the term of the latter comimences from 
its date, and both are thus running out at the same time; and if the first expire the next 
year, the second will expire twenty years after, as there is not at any period an interest 
of more than twenty-one years in lease. But there cannot be two leases in the same 
way running for /zves at the same time, nor one lease for lives and another for years: 
they must be both of the latter description, or they cannot coexist or concur in confer- 
ring an interest upon the lessee. If the second lease be granted to any other than the 
lessee in the first, the lessor may lose his remedy by distress for the recovery of his rent 
during the continuance of the old lease, because the old lessee may pay his rent to the 
new lessee, who is become the reversioner, and against whom the lessor can only proceed 
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extend to grants made by any bishop to the crown; by which means queen 
Elizabeth procured many fair possessions to be made over to her by the pre- 
lates, either for her own use, or with intent to be granted out again to her 
favorites, whom she thus gratified without any expense to herself To pre- 
vent which(s) for the future, the statute 1 Jac. I. c. 3 extends the prohibition 
to grants and leases made to the king, as well as to any of his subjects 

Next comes the statute 13 Eliz. c. 10, explained and enforced by the 
statutes 14 Eliz. c. 11 & 14, 18 Eliz. c. 11, and 43 Eliz. c. 29; which 
extend the restrictions laid by *the last-mentioned statute on bishops, [*321 
to certain other inferior corporations, both sole and aggregate. From 
laying all which together we may collect, that all colleges, cathedrals, and 
other ecclesiastical or eleemosynary corporations, and all parsons and vicars 
are restrained from making any leases of their lands, unless under the follow- 
ing regulations: 1. They must not exceed twenty-one years, or three lives, 
from the making. 2. The accustomed rent, or more, must be yearly reserved 
thereon. 3. Houses in corporations, or market-towns, may be let for forty 
years, provided they be not the mansion-houses of the lessors, nor have 
above ten acres of ground belonging to them; and provided the lessee be 
bound to keep them in repair; and they may also be aliened in fee-simple 
for lands of equal value in recompense. 4. Where there is an old lease in 
being, no concurrent lease shall be made, unless where the old one will expire 
within three years. 5. No lease (by the equity of the statute) shall be made 
without impeachment of waste.(¢) 6. All bonds and covenants tending to 
frustrate the provisions of the statutes of 13 & 18 Eliz. shall be void. 

Concerning these restrictive statutes there are two observations to be made; 
first, that they do not by any construction enable any persons to make such 
leases as they were by common law disabled tomake. ‘Therefore a parson, or 
vicar, though he is restrained from making longer leases than for twenty-one 
years or three lives, even wth the consent of patron and ordinary, yet is not 
enabled to make any lease at all, so as to bind his successor, without obtaining 
such consent.(z)(95) Secondly, that though leases contrary to these acts 
are declared void, yet they are good against the /essor during his life, if he 
be a sole corporation; and are also good against an aggregate corporation so 
long as the head of it lives, who is presumed to be the most concerned in 
interest. For the act was intended for the benefit of the successor only; and 
no man shall make an advantage of his own wrong. (zw) 

*There is yet another restriction with regard to college leases, by [*322 
statute 18 Eliz. c. 6, which directs that one-third of the old rent, 
then paid, should for the future be reserved in wheat or malt, reserving a 
quarter of wheat for each 6s. 8d., or a quarter of malt for every 5s.; or that 
the lessees should pay for the same according to the price that wheat and 
malt should be sold for in the market next adjoining to the respective col- 
leges on the market day before the rent becomes due. This is said(x) to 
have been an invention of lord treasurer Burleigh, and Sir Thomas Smith, 
then principal secretary of state; who, observing how greatly the value of 


8) 11 Rep. 71. fe) Thid. 45. . 
t) Co. Litt. 45. x) Strype’s Annals of Eliz. 
u) Co. Litt. 44. 


by action of debt or covenant. See Bac. Abr. tit. ‘‘Ieases and Terms for Years,” E, 
Rule 3.—CHITTY. ; 

(95) If the lease has not been confirmed by the ordinary, the acceptance of rent by the 
successor will not ratify the rest of the term which may be unexpired at the time of the 
death or cession of the lessor. Bro. Abr. Acceptance, pl. 26. Anda lease of lands which 
have never before been in lease, though confirmed by the patron and ordinary, and in 
every other respect duly executed, is not binding upon the successor. I Bingh. Rep. 24. 
_—CHITTY. 

2 Sheppard’s Touchstone, Preston, 283. 
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money had stunk, and the price of all provisions risen, by the quantity of 
bullion imported from the new-found Indies, (which effects were likely to 
increase to a greater degree, ) devised this method for upholding the revenues 
of colleges. Their foresight and penetration have in this respect been very 
apparent: for, though the rent so reserved in corn was at first but one-third 
of the old rent, or half what was still reserved in money, yet now the pro- 
portion is nearly inverted: and the money arising from corn-rents is, commu- 
nibus annis,(96) almost double to the rents reserved in money. (97) 

The leases of beneficed clergymen are further restrained, in case of their 
non-residence, by statutes 13 Eliz. c. 20, 14 Eliz. c. 11, 18 Eliz. c. 11, and 
43 Eliz. c. 9,(98) which direct, that if any beneficed clergyman be absent 
from his cure above fourscore days in any one year, he shall not only forfeit 
one year’s profit of his benefice, to be distributed among the poor of the 
parish, but that all leases made by him of the profits of such benefice, and 
all covenants and agreements of like nature, shall cease and be void:(99) 
except in the case of licensed pluralists, who are allowed to demise the living, 

on which they are non-resident, to their curates only; provided such 
*323] curates do not absent themselves above *forty days in any one year. 

And thus much for leases, with their several enlargements and 
restrictions. (_y) 

5. An exchange is a mutual grant of equal interests, the one in considera- 
tion of the other.(100) ‘The word ‘‘exchange”’’ is so individually requisite 
and appropriated by law to this case, that it cannot be supplied by any other 
word, or expressed by any circumlocution.(z) The estates exchanged must 
be equal in quantity;(@) not of value, for that is immaterial, but of zz¢erest; 
as fee-simple for fee-simple, a lease for twenty years for a lease for twenty 
years, and the like. And the exchange may be of things that lie either in 
grant or in livery.(4) But no livery of seisin, even in exchanges of free- 
hold, is necessary to perfect the conveyance:(¢) for each party stands in the 
place of the other, and oceupies his right, and each of them hath already 
had corporal possession of his own land. But entry must be made on both 
sides; for, if either party die before entry, the exchange is void, for want of 


(y) For the other learning relating to leases, tracted from a manuscript of Sir Geoffrey Gilbert. 


which is very curious and diffusive, I must refer the 2) Co. Litt. 50, 51. 
student to 3 Bac. Abr. 295, (title leases and terms for a) Litt. 32 64, 65. 
years,) where the subject is treated in a perspicuous b) Co. Litt. 51. 
and masterly manner, being supposed to be ex- (o Litt. 3 62. 


(96) [With an average of years.] 

(97) The colleges receiving a quarter of wheat, or its value, for every 135. 4d. which 
they are paid in money, the corn-rent, from the present price of wheat, will be in pro- 
portion to the money-rent as four to one. But both these rents united are very far from 
the present value. Colleges, therefore, in order to obtain the full value of the term 
take a fine upon the renewal of their leases.—CHRISTIAN. Woodfall’s L. and T. 382. 

(98) These statutes were repealed by the 43 Geo. III. c. 84, and further amendments 
were made by the temporary statutes 54 Geo. III. c. 54 and 175. But the residence of 
spiritual persons is now regulated by the 57 Geo. III. c. 99, which repealed all former 
acts on this subject. By the 32d section of the statute, all contracts or agreements for 
letting houses of residence, or the buildings, gardens, orchards, and appurtenances 
necessary for the convenient occupation of the same, belonging to any benefice, and in 
which spiritual persons are by the order of the bishop to reside, are void; and. persons 
holding possession thereof after the day such spiritual persons are directed to reside upon 
notice to that effect, forfeit gos. for every day they so hold over.—Currry. ; 

(99) But by the 57 Geo. III. c. gg, all these statutes which vacate leases by non-resi- 

dence are repealed.—Currry. 
_ (too) Real Property Statutes by Leith, p. 55. Long on Sales (Rand’s ed.) 1. Anestate 
in fee could not be exchanged for one for life or for years, because they are not equal in 
quantity. An exchange in the United States does not differ from a bargain and sale. In 
practice this mode of conveyance is already obsolete. 2 Pingrey on Real Prop. 1291. I 
Washburn Real Property, 208 (5 ed.). 2 Sheppard’s Touchstone, Preston, 290. ‘Tiede- 
man on R. P. 721 (2 ed. 1892). Long v. Fuller, 21 Wis. 121, 123 (1868). 
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sufficient notoriety.(d)(101) And so also, if two parsons, by consent of 
patron and ordinary, exchange their preferments; and the one is presented 
instituted, and inducted, and the other is presented and instituted, but dies 
before induction; the former shall not keep his new benefice because the 
exchange was not completed, and therefore he shall return back to his 
own.(e) For if, after an exchange of lands or other hereditaments, either 
party be evicted of those which were taken by him in exchange through 
defect of the other’s title, he shall return back to the possession of : his own 
by virtue of the implied warranty contained in all exchanges. ( Vy (Ae) é 

6. A partition is when two or more joint-tenants, coparceners, or 
tenants in common, agree to divide the “lands so held among them [*324 
in severalty, each taking a distinct part. Here, as in some instances 
there is a unity of interest and in all a unity of possession, it is necessary 
that they all mutually convey and assure to each other the several estates 
which they are to take and enjoy separately. By the common law, copar- 
ceners, being compellable to make partition, might have made it by parol 
only; but joint-tenants and tenants in common must have done it by deed: 
and in both cases the conveyance must have been perfected by livery of 
seisin.(g) And the statutes of 31 Hen. VIII. c. 1, and 32 Hen. VIII. c. 32, 
made no alteration in this point. But the statute of frauds, 29 Car. II. c. 3, 
hath now abolished this distinction, and made a deed in all cases neces- 
sary.(103) 

These are the several species of Avimary or original conveyances. ‘Those 
which remain are of the secondary or derivative sort; which presuppose some 


(4) Co. Litt. 50. f) Page 300. 
e) Perk. 2 288. g) Litt. 2250. Co. Litt. 169. 


(101) On this account an exchange by lease and release is to be preferred; for in that 
case the statute executes the possession instantly upon execution of the deeds. Butler’s 
note to Co. Litt. 271 b., n. 1.—ARCHBOLD. 

(102) But although this warranty and right of re-entry are incident to an exchange at 
common law it has been considered doubtful by some whether they areincident to an ex- 
change effected by mutual conveyances under the statute of uses. Mr. Cruise appears 
to think that they are soincident. But where mutual conveyances are used, the one in 
consideration of the other, the incidents of an exchange may be avoided and the objects 
retained, but in such cases the word ‘‘exchange’”’ need not, and should not, be used. By 
8 & 9 Vict. c. 106, s. 3, however, an exchange to be binding at Jaw must be by deed; and, by 
. 4, an exchange of any hereditaments made by deed executed after the first of October, 
1845, shall notimply any condttion tn law.— STEWART. 

The general enclosure act, 8 & 9 Vict. c. 118, contains a provision by which the enclo- 
sure commissioners are enabled to effect exchanges of lands. On the application in 
writing of the persons interested in the lands proposed to be exchanged, the commission- 
ers may direct inquiries whether the proposed exchange would be beneficial to the 
owners; and if they come to be of that opinion, they may frame an order of exchange, 
with a map or plan of the lands to be both given and taken in exchange; and such order 
is not to be impeached by reason of any infirmity of estate of the persons on whose appli- 
cation it shall be made. The chief advantage attending this method of exchange is, that 
the land on each side taken in exchange remains and enures to the same uses, trusts, 
intents, and purposes, and is subject to the same changes, as the land given in exchange. 
Thus, each owner holds the newly-acquired lands upon precisely the same title as he 
held what he had before, and none of the inconvenient consequences of the old common- 
law title by exchange can arise. Persons having but limited interests in the land may, 
by the heip of the statute I have mentioned, effect exchanges which may be a great 
benefit to the estate, and which it would have been impossible for them to bring about in 
-any other way.—KERR. 

Willard on Real Prop. and Conv. (2 ed.) 434. Rg: 

(103) Now, by statute 8 & 9 Vict. c. 106, a deed is in all cases necessary. Partition may 
"be effected in the same way as exchanges under the authority of the enclosure commis- 
sioners.—KERR. 

Willard on Real Estate and Conv. (2 ed.) 434-65. 1 Barbour’s Pers. and Prop. 405. 
Wilcox v. Randall, 7 Barb. (N. Y.) 633, 638 (1850). ‘‘The weight of authority in 
America, though there is a conflict, sustains the view that a parol partition is within the 
statute of frauds.’? Berry v. Seawell, (Ohio case) 65 Fed. Rep. 742, 750 (1895). Tuft, J. 
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other conveyance precedent, and only serve to enlarge, confirm, alter, restrain, 
restore, or transfer the interest granted by such original conveyance. — As, 
7. Releases; which are a discharge or a conveyance of a man’s right in 
lands or tenements, to another that hath some former estate in possession. (104) 
The words generally used therein are ‘‘ remised, released, and forever quit- 
claimed.’’(4) And these releases may enure either, 1. By way of enlarging 
an estate, or enlarger lestate:(105) as if there be a tenant for life or years, 
remainder to another in fee, and he in remainder releases all his right to the 
particular tenant and his heirs, this gives him the estate in fee.(7) But in 
this case the relessee must be in Aossesston(106) of some estate, for the release 
to work upon; for if there be lessee for years, and, before he enters and is in 
possession, the lessor releases to him all his right in the reversion, such 
release is void for want of possession in the relessee.(#)(107) 2. By way of 
passing an estate, or mitter P estate: as when one of two coparceners 
*325] releaseth all her *right to the other, this passeth the fee-simple of the 
whole.(/)(108) And in both these cases there must be a privity of 
estate between the relessor and relessee;(7)(109) that is, one of their estates. 
must be so related to the other, as to make but one and the same estate in 


(h) Litt. 2 445. . (2) Co. Litt. 273, 
(2) Thid. 465. (m) Ibid. 272, 273. 
(k) Litt. 2465. 


cites cases in support of this view, from Mass., Me., N. H., Vt., N. J., Del., N. C., Ky., 
Cal., S.C., Ala., Ga., Miss., W. Va., Mo., Ill., Wis., Ind., Tex., Conn., Md., Iowa, and 
says that the only states holding a contrary doctrine are N. Y., Pa., and possibly Va. 
He cites the opinion of Hornblower, J., in Woodhull v. Longstreet, 3 N. J. 405 (1842) as. 
“the most satisfactory discussion of the subject contained in all the books, and after a 
review of all the authorities, points out with telling force the objections to a modern 
recognition of so loose, dangerous and active a method of creating a legal monument 
of title as that by a parol partition and possession.’’ See Woodhull v. Longstreet, also. 
supra. The case contains an able dissenting opinion by Morris, J. Browne Stat. of 
Frauds, 77 (4 ed. 1880). Woodhull v. Longstreet, 3 Har. (N. J.) 405, 411 (1842). Vena- 
ble ie Beauchamp, 3 Dana (Ky,), 321, 325 (1835). Freeman Cotenancy and Partition, 
397 (1582). 

(104) Actual possession is not necessary if the estate of the party who is to take the 
release be itself preceded by an estate in possession: thus, if A. be tenant for life, with 
remainder to B. for life, with remainder to C. in fee, C. may release to B., whose estate, 
though vested, is not in possession. —SWEET. 

(105) But this must be the immediate remainder, or reversion; for if A. have a term for 
years, remainder to B. for years, remainder or reversion in fee to C., C. cannot release to 
A. for want of privity, on account of the intermediate term in B. Co. Litt. 273, b.— 
ARCHBOLD. 

‘‘But in this State, a release is considered as a primary conveyance, and passes all the 
right of the releasor to the releasee, provided no other person be in possession adversely; 
and operates as a conveyance without warrant.’? Dart v. Dart, 7 Conn. 255 (1828). 
2 Pingrey on Real Prop. 1294. 

_(106) A virtual possession will suffice, if the relessee has an estate actually vested in 
him, at the time of the release, which would be capable of enlargement by such release 
if he had the actual possession. Thus, if a tenant for twenty years make a lease to 
another for five years, who enters, a release to the first lessee is good, for the possession 
of his lessee was his possession. So, if a man makes a lease for years, remainder for 
years, and the first lessee enters, a release to the person in remainder for years is good to 
enlarge his estate. Mr. Hargrave’s note 3 to Co. Litt. 270, a.—Currry. 

Vrooman v. Shepherd, 14 Barb.(N. Y.) 441, 451 (1852). 

(107) This is not accurately expressed. It is necessary that the relessee should have a 
vested estate, but it is not necessary that such estate should be in possession; as if there 
be tenant for life, remainder to B. for life, remainder to C. in fee, B. may take a release 
from C., although his own estate is in remainder. An estate at will is sufficient to found 
a release upon, (Litt. s, 460,) although the reversion upon such estate does not lie in 
grant.—SwWERT. 

(108) If one joint-tenant assign to the other, it operates as a release, and must be so 
pleaded. 2 Cruise, 527.—Currty. 

(109) Rogers v. Turley, 4 Bibb. (Ky.) 355 (1816). Landlord and Tenant in Pennsyl-- 
vania, Jackson & Gross, 489 (1884). 
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law. _ 3. By way of passing a right,(110) or mitter le droit: as if a man be 
disseised, and releaseth to his disseisor all his right, hereby the disseisor 
acquires a new right, which changes the quality of his estate, and renders. 
that lawful which before was tortious or wrongful.(72)(111) 4. By way of 
extinguishment. as if my tenant for life makes a lease to A. for life, remainder 
to B. and his heirs, and I release to A.; this extinguishes my right to the 
reversion, and shall enure to the advantage of B.’s remainder as well as of 
A.’s particular estate.(0)(112) 5. By way of entry and _feoffment: as if there 
be two joint disseisors, and the disseisee releases to one of them, he shall be 
sole seised, and shall keep out his former companion, which is the same in 
effect as if the disseisee had entered, and thereby put an end to the disseisin 

and afterwards had enfeoffed one of the disseisors in fee.(f)(113) And here- 
upon we may observe, that when a man has in himself the possession of 
lands, he must at the common law convey the freehold by feoffment and 
livery; which makes a notoriety in the country: but if a man has only aright 
or a future interest, he may convey that right or interest by a mere release 


n) Litt. 2466. Co. Litt. 
{3} Thid. § 490. Sk earn 


(110) There must be a privity of estate between the relessor and the relessee in the first 
species of release mentioned, (see avze,) but in this release per mitter le droit [By way 
of passing a right] there is not, indeed there cannot be, any such privity, (Co. Litt. 274, 
a., 0. I;) nor is there any occasion for words of inheritance. Litt. 470, and Co. Litt. 
273, b.—ARCHBOLD. 

(111) No privity is necessary when a velease of a right is made to one who hath an 
estate of freehold, in deed or in law; but a release cannot enure by way of passing a right, 
unless it is made to one having a fee-simple; for the person to whom a right is passed 
must have the whole right: to a person not having the fee, therefore, a release of right 
operates, as it were, by extinguishment in respect of him that made the release, which 
extinguishment shall enure to him in remainder, though the right is not extinct in deed. 
I Inst. 275, a., 279, b. Ifa release of all actzons be made to a tenant for life, the person 
in remainder, after the death of the tenant for life, shall have no benefit from this release. 
I Inst. 275, b. 285, b. Edward Altham’s case, 8 Rep. 302. Lampet’s case, 10 Rep. 51.— 
Cuitry. Tiedeman Real Prop. 725 (2 ed. 1892). 

(112) Blackstone has here unaccountably stated from Littleton a case which has. 
nothing to do with extinguishment. The lease for life to A., with remainder to B. and 
his heirs, is understood to be by feoffment, and so a discontinuance of the original rever- 
sion; and, the reversioner’s estate being thus put to a right, his release passes it for the 
benefit of the wrongful lessee for life and remainderman, as in any other case of disseisin. 
Dormit aliqguando jus, moritur nunquam [The right may sleep sometimes, but never 
dies]. For of such high estimation is right in the eye of the law, that the law pre- 
serveth it from death and destruction: trodden down it may be, but never trodden out. 
Co. Litt. 279, a. And this consideration explains the distinction between a release by 
extinguishment and a release that passes a right. Under the latter, the relessee has the 
same right which his relessor had, and that only; by the former, the relessor puts an 
end, as against all the world, to some hereditament different from that which the 
relessee has, and which cannot exist with it in the same person. ‘‘ Releases,” says 
Littleton, ‘‘which enure by way of extinguishment against all persons, are where he to 
whom the release is made cannot have that which to him is released: as if there be lord 
and tenant, and the lord release to the tenant all the right which he hath in the 
seigniory, or all the right which he hath in the land, etc., this release goeth by way 
of extinguishment against all persons, because that the tenant cannot have service to 
receive of himself. In the same manner it is of a release made to the tenant of the 
land of a rent-charge, or common of pasture, etc., because the tenant cannot have that 
which to him is released, etc.: so such releases shall enure by way of extinguishment in 
all ways.” Sects. 479, 480. ( ’ ‘ 

There is this distinction between an extinguishment and the passing of a right: a right 
cannot be passed by release to one who has merely a right: it must be to him who has. 
the estate; and yef privity is no element in such a release, but the contrary. On the 
other hand, a release by way of extinguishment may be made to one who has privity but 
no estate. Thus, a lord may release his seigniorial rights to his tenant after he has been 
dissiesed; but a rent-charge, as distinguished from a rent-service, can only be released to- 
the actual tenant, because the charge is only on the land and implies no personal privity. 
Co. Litt. 268, a SWEET. 2 Pingrey on Real Estate, 1294. 

(113) Willard on Real Prop. and Conv. (2 ed.) 437. 
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to him that is in possession of the land: for the occupancy of the relessee is 
a matter of sufficient notoriety already.(114) 

g. A confirmation is of a nature nearly allied toa release. Sir Edward 
Coke defines it(g) to be a conveyance of an estate or right 7 esse,(115) whereby 
avoidable estate is made sure and unavoidable, or whereby a particular 
estate is increased: and the words of making it are these: ‘‘ have given, 
granted, ratified, approved, and confirmed.’’(7)(116) An instance of the 
first branch of the definition is, if tenant for life leaseth for forty years, and 

dieth during that term: here the lease for years is voidable by him 
*326] in reversion: yet, if he *hath confirmed the estate of the lessee for 

years, before the death of tenant for life, it is no longer voidable, but 
sure.(s) ‘The latter branch, or that which tends to the increase of a particu- 
lar estate, is the same in all respects with that species of release which 
operates by way of enlargement. 

g. A surrender, sursumredditio,(117) or rendering up, is of a nature 


q) 1 Inst. 295. (s) Ibid. 2 516. 
r) Litt. 23 515, 531. ps0 


(114) Mr. Ritso objects strongly to this explanation of releases; first, because it does not 
point out the proper distinction between a—release per mitter le droit [By passing a 
right] and a release per extinguisher le drott, [By extinguishing a right ]—viz.: that in the 
former case the release can, but in the latter that it cannot, hold out every other. For 
example, a release per mitter le droit [By passing a right] is where the releasee can hold 
out every other. The release of the disseisee to the disseisor is of this description; and 
soitisif A. disseised by B. and C. releases to B.; for B. shall now hold out C. in the 
same manner as if A. had regularly entered upon B. and C., as he might have law- 
fully done, and then made a separate feoffment to B. But if A. is disseised by B., who 
enfeoffs C. and D., and afterwards A. releases to one of them, this is a release per 
extinguisher le droit [By extinguishing a right] of A. for the benefit of the two feoffees 
equally; for the one to whom the release is made cannot hold out the other. Upon the 
same principle, if the disseisee releases to the lessee of the disseisor, this also is a release 
per extinguisher le droit of the disseisee, and of which the reversioner as well as the 
lessee shall have advantage; for they have both of them but one estate in law, and there- 
fore the confirmation of the particular estate is equally the confirmation of the reversion. 
And so it is if a patron is usurped upon by two and afterwards releases to one of them: 
it operates, by way of extinguishment, for the benefit of both equally, because the ad- 
mission and institution are guasz a legal adjudication of the title. Secondly, because the 
releases which are here described per mitter le droit, and by way of entry and feoffinent, 
are not exactly different species of releases, but only one and the same species, differing 
no otherwise than in circumstance; for every release which operates by way of entry and 
feoffment is in fact a release per mitter le droit; and if the disseisee releases, whether to 
one disseisor alone, or to one of two disseisors, it operates equally in both cases, per mitter 
and vester le droit [By passing and vesting the right] of the disseisee, and by wav of 
entry and feoffment, that is to say, the releasee has the same title in both cases as if the 
disseisee had actually revested his former estate by his entry, and afterwards made a 
feoffment with livery of seisin to the releasee, and he shall now hold out every other. 
And, thirdly, because there is another distinct species of release of which no notice 
whatever is here taken,—namely, a release per extinguisher le estate; [By extinguishing 
the estate] as from the grantee of a rent-charge to the owner of the land, or a release of 
the services from the lord to the tenant, or a release of common of pasture, ete. Co. Litt. 
280, a., 307, b. If the lord sells the freehold of the inheritance of the copyhold to 
another, and afterwards the copyholder releases to the purchaser, this also is a release 
per extinguisher le estate, and the copyhold interest becomes extinct. 1 Leon. 102, 
Wakeford’s case. Ritso’s Introd. p. 39.—SHARSWOOD. 

Flagg v. Mann, 9 Fed. Cas. 202, 229 (1837). 

(115) [In being]. The distinction between voidable and void must not be lost sight of 
here, for it has no operation whatever upon a void estate. Gilb. Ten. 75.—CHrITry. 

(116) 2 Sheppard’s Touchstone, Preston, 311. Tenrick v, Flagg, 5 Dutcher (N. J.) 25, 
3I (1860). Doe v. Hill, x Ill. (Bruce) 313 (1829). Nor. Pac. R. R. v. Majors, 5 Mont. 
III, 138 (1884). Tiedeman, Real Prop. 725 (2 ed. 1892). 

(117) See, in general, Com. Dig. Surrender. 1 Saund. index, Surrender. When a 
tenant for life and the remainderman in fee join in making a lease, it should not be 
pleaded as the lease of both in its inception; for, living the tenant for life, it is only his 
lease and the confirmation of the remainderman’s. 6 Co. 14, b., 15, a. Cases and Opin- 
ions, 2 vol. ii, 148, edit. 1791.—CHITTY. 
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directly opposite to a release; for, as that operates by the greater estate’s 
descending upon the less, a surrender is the falling of a less estate into a 
greater. It is defined(¢) ‘a yielding up of an estate for life or years to him 
that hath the immediate reversion or remainder, wherein the particular estate 
may merge or drown, by mutual agreement between them. It is done by 
these words: ‘‘hath surrendered, granted, and yielded up.’’(118) The 
surrenderor must be in possession;(w) and the surrenderee must have a 
higher estate, in which the estate surrendered may merge; therefore tenant 
for life cannot surrender to him in remainder for years.(w)(119) Ina 
surrender there is no occasion for livery of seisin;(x) for there is a privity 
of estate between the surrenderor and the surrenderee; the one’s particular 
estate and the other’s remainder are one and the same estate: and livery 
having been once made at the creation of it, there is no necessity for having 
it afterwards. And, for the same reason, no livery is required on a release or 
confirmation in fee to tenant for years or at will, though a freehold thereby 
passes: since the reversion of the lessor, or confirmor, and the particular 
estate of the relessee, or confirmee, are one and the same estate; and where 
there is already a possession, derived from such a privity of estate, any further 
delivery of possession would be vain and nugatory.(v)(120) 

to. An assignment is properly a transfer, or making over to another, of 
the right one has in azy estate; but it is usually applied to an estate for life 
or years. And it differs from a lease only in this: that by a lease 
one grants an interest less *than his own, reserving to himself a [*327 
reversion; in assignments he parts with the whole property, and the 
assignee stands to all intents and purposes in the place of the assignor.(121) 


t) Co. Litt. 387. xz) Co. Litt. 50. 
u) Ibid. 338. y) Litt. 2 460. 
w) Perk. ¢ 589. 


(118) But these words are not essential to a surrender. See Wils. 127. Cro. Jac. 169. 
—CHITTY. 

Beardslee vy. Beardslee, 5 Barb. (N. Y.) 324, 332 (1849). Vrooman v. Shepherd, 14 
Barb. (N. VY.) 441, 451 (1852). Scott v. Scott, 18 Gratt. (Va.) 150, 159 (1868). 2 Pingrey 
ou Real Prop. 1294. 

(119) Wood Stat. of Frauds, 76 (1884). Tiedeman Real Prop. 726 (2 ed. 1892). 

(120) This is a surrender by deed; but there is also what is termed a surrender in law; 
as if a person who hasa term for years, or an estate for life, accept a new lease incom- 
patible with the interest granted by the former lease, this is a surrender in law, being a 
virtual surrender of the former term. 5 Co. 11. 2 Prest. Conv. 138.—ARCHBOLD, 

And an agreement between the lessor and the assignee of the term, whereby the 
former agreed to pay an annual sum over and above the rent towards the premium paid 
by the assignee to the lessee, operates asa surrender of the whole term. IT. R. 441. 
See also 6 Hast, 86. 12 Hast, 134. 2B. & A. 119.—CHITTY. 

There may also be an indirect surrender, or surrender in law, as it is called, by the 
acceptance by the tenant of a new estate inconsistent with his prior estate. Thus, a new 
lease made to a person in possession under an old lease, and accepted by him, operates 
as a surrender in law of the old one; for from such acceptance the law implies his inten- 
tion to yield up the estate which he had before, though he may not by express words of 
surrender have declared as much. Shep. Touchst. 300. Joe’s case, 5 Rep. 116. And 
where a tenant from year to year underlet the premises to another, and the original land- 
lord, with the assent of the original tenant, accepted the under-lessee as his tenant, a 
surrender in law was held to have taken place of the first tenant’s interest. Thomas v. 
Cook, 2 B. & A. 119. Surrenders thus implied by law are not touched by the recent 
statute 8 & 9 Vict. c. 106, which, we may remember, enacts that any surrender 1m writing 
of an interest in lands, not being a copyhold interest and not being an interest which 
might have been created without writing, shall be void in law unless made by deed.— 
KERR. ‘Tiedeman Real Prop. 726 (2 ed. 1892). j ; Ree 

(121) This is far from being universally true; for there is a variety of distinctions when 
the assignee is bound by the covenants of the assignor, and when he is not. The general 
rule is that he is bound by all covenants which run with the land, but not by collateral 
covenants which do not run with the land. Asif a lessee covenants, for himself, execu- 
tors, and administrators, concerning a thing not in existence, as to build a wall upon the 
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11. A defeazance is a collateral deed, made at the same time with a 
feoffment or other conveyance, containing certain conditions, upon the per- 
formance of which the estate then created may be defeated (z)(122) or totally 
undone. And in this manner mortgages were in former times usually made ‘ 
the mortgagor enfeoffing the mortgagee, and he at the same time executing a 
deed of defeazance, whereby the feoffment was rendered void on repayment 
of the money borrowed at a certain day. And this, when executed at the 
same time with the original feoffment, was considered as part of it by the 
ancient law;(a)(123) and therefore only indulged: no subsequent secret 
revocation of a solemn conveyance, executed by livery of seisin, being 
allowed in those days of simplicity and truth; though, when uses were 
afterwards introduced, a revocation of such uses was permitted by the courts 
of equity. But things that were merely executory, or to be completed by 
matter subsequent, (as rents, of which no seisin could be had till the time of 
payment;) and so also annuities, conditions, warranties, and the like, were 
always liable to be recalled by defeazances made subsequent to the time of 
their creation. (4) (124) 


(z) From the French,verb defaire, infectum reddere. (b) Ibid. 237. 
(a) Co. Litt. 236. 


premises, the assignee will not be bound; but the assignee will be bound if the lessee 
has covenanted for himself and assigns. Where the lessee covenants, for himself, his execu- 
tors, and administrators, to reside upon the premises, this covenant binds his assignee, 
for it runs with, or is appurtenant to, the thing demised. 2 Hen. Bl. 133. The assignee 
in no case is bound by the covenant of the lessee to build a house for the lessor anywhere 
off the premises, or to pay money to a stranger. 5 Co. 16. The assignee is not bound 
by a covenant broken $efore assignment. 3 Burr. 1271. See Com. Dig. Covenant. But 
if an under-lease is made even for a day less than the whole term, the under-lessee is not 
liable for rent or covenants to the original lessor, like an assignee of the whole term. 
Doug. 183, 56. An assignee is liable for rent only whilst he continues in possession under 
the assignment; and he is held not to be guilty of a fraud if he assigns even to a beggar, 
or toa person leaving the kingdom, provided the assignment be executed before his 
departure. 1B. & P. 21.—CHRISTIAN. 

The same principle prevails in equity. See 2 Bridg. Eq. Dig. 138. 1 Vern. 87. 2 Vern. 
103. 8 Ves. 95. 1ISch. & Lefroy, 310. But the assignee’s liability commences upon 
acceptance of the lease, though he never enter. I B. & P. 238.—CHITTY. 

By 8 & 9 Vict. c. 106, 33, any assignment made after the 1st of October, 1845, of a 
chattel interest in any hereditament not being copyhold shall be void at law unless made 
by deed.—StTEWaRT. Harlowe v. Hudgins, 84 Tex. 107, 111 (1892). Fraser ef al. v. 
Fraser ez al., 14 Upper Canada, C. P. 75, 78 (Jones) (1864). Sands v. Standard Oil Co., 
26 Chanc. Rep. Ont. 113, 118 (Grant) (1878). 

(122) Lippincott v. Tilton, 2 N. J. 364 (1834). Flagg v.Mann, 14 Pick. (Mass.) 467 
(1833}. Low v. Henry, 9 Cal. 549 (1858). 2 Washburn Real Prop. 63 (5 ed. 1887). 

(123) Scott, Carhart & Co. v, Warren & Spicer, 21 Ga. 411 (1857). Slaughter v. Cul- 
pepper, 44 Ga. 325 (1871). 

(124) According to this mode of reasoning (says Mr. Ritso) there should be no after- 
made defeasance allowed of a recognizance, or of a judgment, or of any other executory 
conveyance of record, which are all equally solemn with a feoffment. Lord Coke expressly 
tells us that there can be no after-made defeasance of a feoffment, because it is an executed 
conveyance, in contradistinction to those which are executory. Co. Litt. 204, a. In the 
case of a feoffment, the estate in the land is finally vested or executed in the feoffee, by 
the act of livery of seisin, at the instant it is made; and consequently the feoffor can not 
otherwise have the land again than by a reconveyance de novo [Anew]. Quod semel 
JSactum est, non potest infectum reddi [Which once being done, cannot be defeated ]. 
But otherwise it is in the case of statutes, recognizances, obligations, judgments, and 
the like; for these are but executory,; that is to say, they remain to be completed by a 
further act still to be done,—viz., the process of execution; and consequently, till that is 
had, they may of course be defeated or discharged at any time. And 0 it is of all other 
matters which are in their nature executory, such as rents, annuities, conditions, war- 
ranties, etc. Co. Litt. 204, a. Ritso, Introd. 50. 

The student ought not to infer that such a defeasance, if in pursuance of the intention 
of the parties when the conveyance is made or otherwise founded upon sufficient consid- 
eration, may not be available, and give the grantor a right, on compliance with the terms 
and conditions agreed upon, to go into a court of equity and compel the grantee to recon- 
vey the estate. Until such reconveyance, however, the estate does not revest at law: the 
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II. There yet remain to be spoken of some few cotiveyances, which have 
their force and operation by virtue of the statute of uses. 

Uses and trusts are in their original of a nature very similar, or rather ex- 
actly the same:(125) answering more to the Jrdet-commissum than usus fructus 
of the civil law: which latter was the temporary right of using a thing, with- 
‘out having the ultimate property, or full dominion of the substance. (Cy MBut 
the fidez-commissum, which usually was created by will, was the dis- 
posal of an inheritance to one, in confidence that he *should convey [*328 
it or dispose of the profits at the will of another. And it was the 
business of a particular magistrate, the pretor fidet commissarius (preetor of 
trusts), instituted by Augustus, to enforce the observance of this confidence. (Z) 
So that theright thereby given was looked upon as a vested right, and en- 
titled to a remedy from a court of justice: which occasioned that known 
‘division of rights by the Roman law into jus legitimum, a legal right, which 
was remedied by the ordinary course of law; jus fiduciarium, a right in 
trust, for which there was a remedy in conscience; and jus precarium, a right 
in courtesy, for which the remedy was only by entreaty or request.(¢e) In 
‘our law, a use might be ranked under the rights of the second kind; being a 
confidence reposed in another who was tenant of the land, or ¢erre-tenant, that 
he should dispose of the land according to the intentions of cestuy gue use, or 
him to whose use it was granted, and suffer him to take the profits.( £)(126) 
As, if a feoffment was made to A. and his heirs, to the use of (or in trust for) 
B. and his heirs; here at the common law A. the ¢erre-tenant had the legal 
property and possession of the land, but B. the cestuy que use (127) was in 
‘conscience and equity to have the profits and disposal of it. (128) 

This notion was transplanted into England from the civil law, about the 
‘close of the reign of Edward III.,(g) by means of the foreign ecclesiastics; 
who introduced it to evade the statutes of mortmain, by obtaining grants of 
lands, not to religious houses directly, but to the use of the religious 
houses:(4)(129) which the clerical chancellors of those times held to be 


c) FF. 7, 1, 1. (g) Stat. 50 Edw. III. c.6. 1 Rie. Il.c.9. 1 Rep. 
ad) Inst. 2, tit. 23. 189. 
e) Ef. 43, 26,1. Bacon on Uses, 8vo, 306. (h) See page 271. 


J) Plowd, 352. 


‘grantor has only what is termed an equitable estate. Indeed, without any written defeas- 
ance at all, when an absolute deed is shown to have been originally made to the grantee 
vonly as a security for loan of money, or, in other words, was really a mortgage, a court 
of equity will so consider it, and allow the grantor to redeem and have a reconveyance 
of the estate, on the ground that the written defeasance has been omitted by fraud, 
caprice, or mistake. 4 Kent’s Com. 142.-SHARSWOOD. 

(125) ‘‘Although the words uses and ¢rusts were employed before the passage of the 
‘statute of uses as if they were synonymous; and although they may be used interchange- 
-ably when speaking generally of these equitable estates as they then prevailed, yet a dis- 
tinction was made between them according to the permanent or temporary character of 
the estate. If the right to the rents and profits was permanent—that is, of a long dura- 
tion—it was called a wse. If the right was only of a temporary character, or given only 
for special purposes, it was designated a zvws¢. A more radical difference now exists in 
the present use of these terms, arising out of the change made in equitable estates by the 
statute of uses. The term ¢rust has since been exclusively applied to those equitable 
interests which remain such while the term wse¢ represents all such interests as are con- 
verted into legal estates, either co imstanti [Immediately] or subsequently, as in the case 
of contingent uses.” Tiedeman, pp. 436, 468. Bacon v. Taylor, 1 Kirby (Conn.) 371. 
-Goodeve’s Mod. Law of R. P. (3 ed.) 259. 

(126) Tiedeman Real Property, p. 434 (2 ed. 1892). 

127) [The person who benefited by the use]. ; ! ? 

128) ‘The feoffee to use could even maintain an action of ejectment as the cestuz gue 
use” [Beneficiary by the use]. Tiedeman, p. 435.. Boone Real Prop. 184 (1883). 

(129) ‘‘It may be doubtful whether the ecclesiastics were the first to adopt this mode of 
holding lands, but to them certainly may be ascribed the honor of devising the means for 
the enforcement of the confidence reposed in the person to whom the land was conveyed. 
“Tiedeman Real Prop. p. 433 (2 ed.). Williams on Real Prop. (6 ed.) 156. 
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fidei-commissa,(130) and binding in conscience; and therefore assumed the 
jurisdiction which Augustus had vested in his pvezor, of compelling the execu- 
tion of such trusts in the court of chancery. And, as it was most easy to 
obtain such grants from dying persons, a maxim was established, that though 

by law the lands themselves were not devisable, yet if a testator had 
*329] enfeoffed another to his own use, and so was *possessed of the use 

only, such use was devisable by.will. But we have seen(z ) how this 
evasion was crushed in its infancy, by statute 15 Ric. II. c. 5, with respect to 
religious houses. ; 

Vet, the idea being once introduced, however fraudulently, it afterwards 
continued to be often innocently, and sometimes very laudably, applied to a 
number of civil purposes: particularly as it removed the restraint of aliena- 
tions by will, and permitted the owner of lands in his lifetime to make various 
designations of their profits, as prudence, or justice, or family convenience, 
might from time to time require. ‘Till at length, during our long wars in 
France, and the subsequent civil commotions between the houses of York and 
Lancaster, uses grew almost universal; through the desire that men had 
(when their lives were continually in hazard) of providing for their children 
by will, and of securing their estates from forfeitures; when each of the con- 
tending parties, as they became uppermost, alternately attainted the other. 
Wherefore, about the reign of Edw. IV., (before whose time, lord Bacon 
remarks,(£) there are not six cases to be found relating to the doctrine of 
uses,) the courts of equity began to reduce them to something of a regular 
system.(131) 

Originally it was held that the chancery could give no relief, but against the 
very person himself intrusted for cestuy que use,(132) and not against his heir 
or alienee. This was altered in the reign of Henry VI. with respect to the 
heir;(7) and afterwards the same rule, by a parity of reason, was extended to: 
such alienees as had purchased either without a valuable consideration, or with 
an express notice of the use.(v)(133) But a purchaser for a valuable con- 
sideration, without notice, might hold the land discharged of any trust or 

confidence. And also it was held, that neither the king nor queen, 
*330] on account of their dignity royal,(z) nor any corporation *aggregate, 
on account of its limited capacity,(0) could be seised to any use but 
their own; that is, they might hold the lands, but were not compellable to: 
execute the trust.(134) And, if the feoffee to uses died without heir, or com- 


t) Page 272. (n) Bro. Abr. tit. Feoffm. al wses, 31. Bacon of: 
i) Reilw. 4, Year-book, 22 Raw. IV OO) Bie Ab 

Seilw. 42. ear-book, w. IV. 6. 0) Bro. Abr. tit. Feoffm. al uses, 40. Bacon, 347. 
tn) Ibid. 46. Bacon on Uses, 312. we hs 


(130) [Trusts disposals of inheritances to one, in confidence that he should convey it 
or dispose of the profits at the will of another. ] 

ey 2 Pingrey on Real Prop. 1058. 1 Lomax Digest, 170. 

132) [Beneficiary]. 

(133) ‘‘John De Waltham, Bishop of Salisbury, Master of the Rolls, devised the ‘ writ 
of subpcena,’ returnable in chancery and directed against the feoffee to use, by which he: 
was made to account under oath to the cestui que use for the rents and profits he had 
received from the land. This writ could at first be issued to the feoffee to use, but not 
against his heirs and assigns. Subsequently it was made issuable to the heirs and all 
alienees of the feoffee, who took notice of the use. The court of chancery then for 
the first time acquired complete jurisdiction over uses and trusts. From that time for- 
ward, in the exercise of that jurisdiction, a set of rules has been established for their inter- 
pretation and construction, which gave to them, as nearly as it was possible or advisable 
the character and incidents of legal estates.’’ Tiedeman Real Prop. 435-6 (2 ed. 1892). 

(134) In fact, there was not, nor is there, any method of compelling the king to 
execute the trust; for no court has jurisdiction over him, (see 1 vol. 242;) and for this. 
reason, although the use has been transferred into possession by the statute of uses, yet 
the king shall even now hold the estate discharged of the use; because the statute trans— 
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mitted a forfeiture or married, neither the lord who entered for his escheat 
or forfeiture, nor the husband who retained the possession as tenant by the 
curtesy, nor the wife to whom dower was assigned, were liable to perform the 
use:( f) because they were not parties to the trust, but came in by act of 
law; though doubtless their title in reason was no better than that of the 
heir.(135) 

On the other hand, the use itself, or interest of cestuy gue use,(1 36) was learn- 
edly refined upon with many elaborate distinctions. And, 1. It was held 
that nothing could be granted to a use, whereof the use is inseparable from 
the possession; as annuities, ways, commons, and authorities, que ipso usu 
consumuntur(g) or whereof the seisin could not be instantly given.(7)(1 a 
2. A use could not be raised without a sufficient consideration. For where a 
man makes a feoffment to another, without any consideration, equity pre- 
sumes that he meant it to the use of himself,(s) unless he expressly declares 
it to be to the use of another, and then nothing shall be presumed contrary 
to his own expressions.(/)(138) But if either a good or a valuable consider- 
ation appears, equity will immediately raise a use correspondent to such 
consideration.(~)(139) Uses were descendible according to the rules of the 
common law, in the case of inheritances in possession;(w)(140) for in this 
and many other respects eqguztas sequitur legem,(141) and cannot establish a 


) 1 Rep. 122. t) 1 And. 37. 
q) 1 Jon. 127. u) Moor. 684. 
r) Cro. Eliz. 401. w) 2 Roll. Abr. 780. 
s) See page 296. 


= 


fers the use into possession only in cases where the trust could have been enforced in 
equity before the statute. And not only the king, but the alienee of the crown also, hold 
the estate thus discharged of the use. Ante, vol. 1, p. 242.—ARCHBOLD. 

(135) A use is a confidence reposed in another, who is made tenant of the land accord- 
ing to the intention of the cestuz que use or him to whose use it is granted, and suffer him 
to take the profits. 

A person to whom a gift of land was made and seisin delivered was considered at law 
to be thenceforth the true owner of the lands and the cestuz gue use had no standing in a 
court of law and could only obtain redress for wrongs when the court of chancery took 
jurisdiction. 2 Pingrey on Real Prop. 1056. Goodeve’s Mod. Law of R. P. (3 ed.) 264. 

(136) [The beneficiary, ] 

(137) ‘‘ But this doctrine has long been abandoned and chattels, both real and personal, 
can now be settled to uses. But since a mortgage is treated in equity as a lien instead of 
an estate in lands, there can be no conveyance of it to uses, z. ¢., independently of the 
deal. The debt may be conveyed to uses, and the mortgage would follow as an incident 
of the debt.’’? Tiedeman, p. 441. 2 Washburn Real Property, 417 (5 ed. 1887). 

(138) In the second section of the 3d chapter of Gilbert on Uses, p. 222, the law is in 
substance thus laid down. If a feoffment be made, or a fine be levied, or recovery be 
suffered, without consideration, and no uses be expressed, the use results to the feoffor 
and his heirs. But if any uses be expressed, it shall be to those uses, though no consid- 
eration be had; and herein is the difference between raising uses by fine, feoffment, or 
other conveyance operating by transmutation of possession and uses raised by covenant; 
for, upon the first, if no uses were expressed, it is equity that assigns the feoffor to have 
the resulting use; by the law, the feoffor has parted with all his interest, (see Cave v. 
Holford, 3 Ves. 667;) but where he expresses uses there can be no equity in giving him 
the use against his own will. On the other hand, in case of a covenant there can be no 
use without a consideration; for the covenantee in such case can have no right by law, 
and there is no reason why equity should give him the use, (and see Calthrop’s case, 
Moor, 101. Stephen’s case, 1 Leon, 138. Jenkins’s Cent. 6, case 36. Mildmay’s case, 1 
Rep. 176. 2 Roll’s Abr. 790.—CuHITTv. 2 Washburn Real Property, 419 (5 ed. 1887). 
Van der Volgen v. Yeates, 5 Selden (N. Y.) 222 (1853). Tiedeman Real Prop. 437, 439 

2 ed. 1892). 
(139) 2). der Volgen v. Yeates, 5 Selden (N. Y.) 222 (1853). Boone Real Prop. 186 
(1883). 1 Lomax Digest, 173. 

(140) Pierson v. Armstrong, 1 Iowa, 294 (1855). Boone Real Prop. 186 (1883). Tiede- 
man Real Property, 442 (5 ed. 1887). 2 Washburn Real Property, 421 (5 ed. 1887). 

(141) [Equity follows the law.] 2 Washburn Real Property, 421 (5 ed. 1887). 2 Wash- 
burn on Real Property, 418, 420, 422 (5 ed. 1887). Tiedeman R. Prop. 437 (2 ed. 1892). 
2 Pingrey on Real Prop, 1059. 
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different rule or property from that which the law has established. 4. Uses 
might be assigned by secret deeds between the parties,(x) or be devised 
by last will and testament;() for, us the legal estate in the soil was not 

transferred by these transactions, no livery of seisin was necessary; 
*331] and, as the intention of the parties was the leading principle in this 

species of property, any instrument declaring that intention was 
allowed to be binding in equity. But cestuy que use(142) could not at common 
law aliene the legal interest of the lands, without the concurrence of his 
feoffee;(z) to whom he was accounted by law to be only tenant at suffer- 
ance.(a@)(143) 5. Uses were not liable to any of the feodal burthens; and 
particularly did not escheat for felony or other defect of blood; for escheats, 
etc., are the consequence of ¢enure, and uses are held of nobody: but the 
land itself was liable to escheat, whenever the blood of the feoffee to uses 
was extinguished by crime or by defect; and the lord (as was before ob- 
served) might hold it discharged of the use.(4)(144) 6. No wife could be 
endowed, or husband have his curtesy, of a use:(c)(145) for no trust was 
declared for their benefit, at the original grant of the estate. And therefore 
it became customary, when most estates were put in use, to settle before 
marriage some joint-estate to the use of the husband and wife for their lives; 
which was the original of modern jointures.(d) 7. A use could not be ex- 
tended by writ of e/egzt, or other legal process, for the debts of cestuy gue 
use.(e) For, being merely a creature of equity, the common law, which 
looked no further than to the person actually seised of the land, could award 
no process against it.(146) 

It is impracticable, upon our present plan, to pursue the doctrine of uses 
through all the refinements and niceties which the ingenuity of the times 
(abounding in subtle disquisitions) deduced from this child of the imagina- 
tion; when once a departure was permitted from the plain simple rules of 
property established by the ancient law. These principal outlines will be 
fully sufficient to show the ground of lord Bacon’s complaint,(/) that this 
course of proceeding ‘‘ was turned to deceive many of their just and reason- 

able rights. A man that had cause to sue for land knew not against 
*332] whom to *bring his action, or who was the owner of it. ‘The wife 

was defrauded of her thirds; the husband of his curtesy; the lord 
of his wardship, relief, heriot, and escheat; the creditor of his extent for 
debt; and the poor tenant of his lease.’’ ‘To remedy these inconveniences, 
abundance of statutes were provided, which made the lands liable to be ex- 
tended by the creditors of cestuy que use,(g) allowed actions for the freehold 
to be brought against him if in the actual pernancy or enjoyment of the 
profits;(Z) made him liable to actions of waste;(7) established his convey- 
ances and leases made without the concurrence of his feoffees;(#) and gave 
the lord the wardship of his heir, with certain other feodal perquis- 


ites. (/)(147) 


{2} eho as Uses, 312. (tf) aes of the law, 153. 
» OVS. tat. 50 Edw. .c. 0, i 
(2) Stat. 1 Ric, TIT. ¢. 1, hon VIL as ee eee 
a) Bro. Abr. ibid. 28. (Ah) Stat. 1 Ric. Il. ce. 9. 4 Hen. Ge 
(0) Jenk. 190. 11 Hen. VI.c.8. 1 Hen. VIL. c.1. TY Sub Pare 
(c) 4Rep.1. 2 And. 75. t) Stat. 11 Hen V1. ¢. 5. 
(d) See page 137. ; k) Stat. 1 Rie. IT. ¢. 1. 
(e) Bro. Abr. tit. executions, 90. 1) Stat. 4 Hen. VII. c.17. 19 Hen. VII. ec. 15. 


(142) [He who benefits by the use. ] 
ee 2 Pingrey on Real Prop. 1056. Tiedeman Real Prop. 738 (2 ed. 1892). 
ae 2 Washburn Real Property, 418 (5 ed. 1887). Tiedeman Real Prop. 441 (2 ed. 
145) Boone Real Prop. 186 (1883). 
146) Goodeve’s Mod. Law of R. P. (3 ed.) 263. 1 Lomax Dig. 175. 
147) 1 Lomax Dig. 177. 
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These provisions all tended to consider ces/uy gue use(148) as the real owner 
of the estate; and at length that idea was carried into full effect by the statute 
27 Hen. VIII. c. 10, which is usually called the statute of uses, or, in convey- 
ances and pleadings, the statute for transferring uses into possession.(149) 
The hint seems to have been derived from what was done at the accession of 
king Richard III.; who, having, when duke of Gloucester, been frequently 
made a feoffee to uses, would upon the assumption of the crown (as the law was 
then understood) have been entitled to hold the lands discharged of the use. 
But to obviate so notorious an injustice, an act of parliament was immediately 
passed,() which ordained, that where he had been so enfeoffed jointly 
with other persons, the land should vest in the other feoffees, as if he had 
never been named; and that, where he stood solely enfeoffed, the estate itself 
should vest in cestuy gue use in like manner as he had the use. And so the 
stat. of Henry VIII., after reciting the various inconveniences before 
mentioned, and many others, enacts, that ‘‘ when any person shall be sezsed 
of lands, etc., to the use, confidence, or trust of any other person or 
body *politic, the person or corporation entitled to the use in fee- [*333 
simple, fee-tail, for life, or years, or otherwise, shall from thenceforth 
stand and beseised or possessed of the land, etc., of and in the like estates as 
they have in the use, trust, or confidence; and that the estate of the person 
so seised to uses shall be deemed to be in him or them that have the use, in 
such quality, manner, form and condition, as they had before in the use.’’ 
The statute thus executes the use, as our lawyersterm it; that is, it con- 
veys(150) the possession to the use, and transfers the use into possession; 
thereby making cestuy gue use complete owner of the lands and tenements, as 
well at law as in equity.(151) 

The statute having thus not abolished the conveyance to uses, but only 
annihilated the intervening estate of the feoffee, and turned the interest of 
cestuy que use into a legal instead of an equitable ownership; the courts of 
common law began to take cognizance of uses, instead of sending the party 
to seek his relief in chancery. And, considering them now as merely a mode 
of conveyance, very many of the rules before established in equity were 
adopted with improvements by the judges of the common law. The same 
persons only were held capable of being seised to a use,(152) the same con- 

. siderations were necessary for raising it, and it could only be raised of the 
same hereditaments, as formerly. But as the statute, the instant it was 
raised, converted it into an actual possession of the land, a great number of 


(m) 1 Rie. II. ¢. 5. 


(148) [He who benefits by the use. ] 

(149) Gittings v. Hall, 1 H. & Johnson (Md.) 25 (1800). Rollins v. Riley, 44 N. H. 12 
(1862). Boone Real Prop. 187 (1883). iy 

(150) The statute met with the most determined opposition from the bench and bar. 
Notwithstanding the many alleged frauds which could be committed by an abuse of the 
doctrine, public sentiment was opposed to its absolute destruction, and was in favor of 
preserving the power of creating an equitable estate in the nature of a use, and, notwith- 
standing the remedial character of the statute, it received at the hands of the profession 
a strict and technical construction and was permitted to operate only so far as it was 
impossible to render nugatory its express provisions. Instead of destroying uses the 
statute only established them upon a firmer basis. 

Tiedeman R. P, (2 ed.) p. 446-7. Bowman v. Long, 26 Ga. 147 (1858). Boone Real 
Prop. 187 (1883). 

(151) French v. Gray, 2 Conn. 115 (1816). Ramsay v. Marsh, 2 McCord (S. C.) 254 
(1822). Perry v. Price, 1 Mo. 395 (1825). Bunck v. Nicks, 50 Ark. 373 (1887). Boone 
Real Prop. 187 (1883). : ‘ 

(152) ‘‘ As a general proposition all persons capable of being grantees in a common- 
law conveyance can be either feoffees to use or cestuis que use [Beneficiaries], infants and 
married women not excepted. Corporations can be cestwis gue use—and in this country 
feoffees to use, unless contrary totheir charter. Tiedeman,-440. 
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the incidents, that formerly attended it in its fiduciary state, were now at an 
end. ‘The land could not escheat or be forfeited by the act or defect of the 
feoffee, nor be aliened to any purchaser discharged of the use, nor be liable to 
dower or curtesy on account of the seisin of such feoffee; because the legal 
estate never rests in him for a moment, but is instantaneously transferred to 
cestuy gue use(153) as soon as the use is declared. And, as the use and the 
land were now convertible terms, they became liable to dower, curtesy, and 
escheat, in consequence of the seisin of cestuy gue use, who was now become 
the ferre-tenant also; and they likewise were no longer devisable by 

will.(154) : : 
#334] *The various necessities of mankind induced also the judges very 

soon to depart from the rigor and simplicity of the rules of the com- 
mon law, and to allow a more minute and complex construction upon convey- 
ances to uses than upon others. Hence it was adjudged that the use need 
not always be executed the instant the conveyance is made: but, if it cannot 
take effect at that time, the operation of the statute may wait till the use shall 
arise upon some future contingency, to happen within a reasonable period of 
time; and in the mean while the ancient use shall remain in the original 
grantor: as, when lands are conveyed to the use of A. and B., after a 
marriage shall be had between them,(z) or to the use of A. and his heirs 
till B. shall pay him a sum of money, and then to the use of B. and his 
heirs.(0)(155) Which doctrine, when devises by will were again introduced, 
and considered as equivalent in point of construction to declaration of uses, 
was also adopted in favor of executory devises.( Pp) But herein these, which 
are called contingent or springing uses,(156) differ from an executory devise; 


n) 2 Roll. Abr. 791. Cro. Eliz. 493. (p) See page 178. 
0) Bro. Abr. tit. Feoffm. al uses, 30. 


(153) [He who benefits by the use. ] 

(154) Boone Real Prop. 187 (1883). Witham v. Brooner, 63 Ill. 347 (1874). 

(155) Webber v. Webber, 6 Greenleaf (Me.) 134 (1829). 1 Greenleaf’s Cruise on Real 
Prop. 322 (1856). 

(156) Mr. Sugden devotes a learned and instructive note, of considerable length, (an- 
nexed to the second chapter of his edition of Gilbert on Uses,) to an elucidation of this 
subject. The reader will do well to peruse the whole, and not rest satisfied with the fol- 
lowing extracts. Mr. Sugden says, shifting, secondary, and springing uses are frequently 
confounded with each other and with future or contingent uses. They may, perhaps, 
be thus classed. st, Shifting or secondary uses, which take effect in derogation of some 
other estate, and are either limited expressly by the deed, or are authorized to be created 
by some person named in the deed. 2dly, Springing uses, confining this class to uses 
limited to arise on a future event where no preceding use is limited, and which do not 
take effect in derogation of any other interest than that which results to the grantor, or 
remains in him, in the mean time. 3dly, Future or contingent uses are properly uses to 
take effect as remainders: for instance, a use to the first unborn son of A., after a pre- 
vious limitation to him for life or for years, determinable on his life, is a future or con- 
tingent use, but yet does not answer the notion of either a shifting or a springing use. 
Contingent uses naturally arose after the statute of 27 Hen. VIII.in imitation of contin- 
gent remainders. 

The first class—that is, shifting or secondary uses—are at this day so common that they 
pass without observation. In every marriage settlement, the first use is to the owner in 
fee until marriage, and after the marriage to other uses. Here the owner in the first in- 
stance takes the fee, which upon the marriage ceases, and the new use arises. But a 
shifting use cannot be limited on a shifting use; and shifting uses must be confined within 
such limits as are not to tend toa perpetuity. See ante, chap. 11. Buta shifting use 
may be created after an estate-tail to take effect at any period, however remote; because 
the tenant in tail for the time-being may, by a recovery, defeat the shifting use. 

As to the second class, or springing uses, before the statute of Hen. VIII. there was no 
mischief in an independent original springing use to commence at a distant period, be- 
cause the legal estate remained in the trustee. After the statute, too, the use was held 
to result to, or remain in, the person creating the future use according to the mode of 
conveyance adopted, till the springing use arose. This resulting use the statute executed 
so that the estate remained in the settler till the period when the use was to rise, which 
might be at any time within the limits allowed by law in case of an executory devise. 
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in that there must be a person seised to such uses at the time when the con- 
tingency happens, else they can never be executed by the statute; and there- 
fore if the estate of the feoffee to such use be destroyed by alienation or 
otherwise, before the contingency arises, the use is destroyed forever: (7) (157) 
whereas by an executory devise the freehold itself is transferred to the future 
devisee. And, in both these cases, a fee may be limited to take effect after a 
fee;(7) because, though that was forbidden by the common law in favor of 
the lord’s escheat, yet when the legal estate was not extended beyond one 
fee-simple, such subsequent uses (after a use in fee) were before the statute 
permitted to be limited in equity; and then the statute executed the legal 
estate in the same manner as the use before subsisted. It was also held, that 
a use, though executed, may change from one to another by circum- 

stances ex post facto,;(s)(158) as, if A. makes a feoffment *to the use of [335 
his intended wife and her eldest son for their lives, upon the marriage 

the wife takes the whole use in severalty; and upon the birth of a son, the 
use is executed jointly in them both.(¢) This is sometimes called a secondary, 
sometimes a shzfting, use. And, whenever the use limited by the deed ex- 
pires, or cannot vest, it returns back to him who raised it, after such expira- 
tion, or during such impossibility, and is styled a resulting use. As, if aman 
makes a feoffment to the use of his intended wife for life, with remainder to 
the use of her first-born son in tail; here, till he marries, the use results back 
to himself; after marriage, it is executed in the wife for life: and, if she dies 
without issue, the whole results back to him in fee.(w)(159) It was likewise 
held, that the uses originally declared may be revoked at any future time, and 
new uses be declared of the land, provided the grantor reserved to himself 
such a power at the creation of the estate;(160) whereas the utmost that the 
common law would allow, was a deed of defeazance coeval with the grant 
itself, and therefore esteemed a part of it, upon events specially mentioned. (w) 
And, in case of such a revocation, the old uses were held instantly to cease, 
and the new ones to become executed in their stead.(x) And this was per- 
mitted, partly to indulge the convenience, and partly the caprice of mankind; 


q) 1 Rep. 134, 188. Cro. Eliz. 489. u) Ibid. 350. 1 Rep. 120. 
r) Pollexf. 78. 10 Mod. 423. w) See page 327. 
$s) Bro. Abr. tit. Feoffm. al uses, 30. x) Co. Litt. 237. 


t) Bacon of Uses, 351. 


When springing uses are raised by conveyances not operating by transmutation of pos- 
session, assuch conveyances have only an equitable effect until the statute and use meet, 
a springing use may be limited by them at once; but where the conveyance is one which 
does operate by transmutation of possession, (as a feoffment, fine, recovery, or lease and 
release,) two objects must be attended to: first, to convey the estate according to the 
rules of common law; secondly, to raise the use out of the seisin created by the convey- 
ance. Now, the common law does not admit of a freehold being limited to commence 7% 
Juturo [In the future]. See ante, p. 143. Ned i , 

As to the third class, or future or contingent uses, where an estate is limited previously 
to a future use, and the future use is limited by way of remainder, it will be subject to 
the rules of common law, and, if the previous estate is not sufficient to support it, will be 
void. See ante, p. 168. ones. : ‘ 

Future uses have been countenanced, and springing uses restrained, by what is now a 
firm rule of law,—namely, that if such a construction can be put upon a limitation in use 
as that it may take effect by way of remainder, it shall never take effect as a springing 
use. Southcot v. Stowel, 1 Mod. 226, 237. 2 Mod, 207. Goodtitle v. Billington, Doug. 
758.— CHITTY. : 665 (5 ed.) 

2 Washburn Real Property, 665 (5 ed. 

(157) 2 Pingrey on Pron. 1069. Rowland v. Rowland, 93 N. C. 221 (1885). 
Rogers v. Eagle Fire Co., 9 Wend. (N. Y.) 615 (1832). By statute 23 and 24 Vic. c. 38, 
s. 7, it is provided that a future contingent or executory use shall take effect without any 
continued existence of a seisin to uses. 

ter the act. 7 
oe ee on es Prop. 1060. ‘‘ The doctrine of resulting uses has been abolished 
in some of the States.”’ Tiedeman R. P. 439. : 

(160) Aubuchon v. Bender, 44 Mo. 565 (1869). 
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who (as lord Bacon observes) (7) (161) have always affected to have the dis- 
position of their property revocable in their own time, and irrevocable ever 


afterwards. 

By this equitable train of decisions in the courts of law, the power of the 
court of chancery over landed property was greatly curtailed and dimin- 
ished.(162) But one or two technical scruples, which the judges found it 


(y) On Uses, 316. 


(161) Goodeve’s Mod. Law of R. P. (3 ed.) 298. 

(162) With respect to what shall be said to be a use executed by the statute of 37 Hen. 
VIII. ¢. 10, or a drust-estate now not executed, it is held that where a use ts limited upon 
a use, it is not executed, but the legal estate 1s vested in him to whom the first use is 
limited. Dy.155. As where an estate is conveyed to another in these words, ‘‘To W. 
and his heirs, to the wse of him and his heirs, in trust for, or to the use of, R. and his 
heirs,’’ the use is not executed in R., but in W., and the legal estate is vested in him as. 
trustee. Cas. T. Talib. 164. Ibid. 138, 139. 2P. Wms. 146. So, where E. made a settle- 
ment to the use of himself and his heirs until his then intended marriage, and afterwards 
to the use of his wife for life; and after her death ¢o the use of trustees and their heirs. 
during the life of E., upon trust to permit him to take the profits, remainder to the first 
and other sons of the marriage, etc., remainder to the use of the heirs of the body of E.; 
it was adjudged that E. took only a trust-estate for life, for the use to him could not 
execute upon the use which was limited to the trustees for his life, and consequently the 
legal estate for his life was executed in them by the statute of uses, and the limitation to. 
the heirs of the body of E. operated as words of purchase, and created a contingent 
remainder. Carth. 272, S.C. Comber, 312, 313. I Lord Raym. 33. 4 Mod. 380. See 
also 7 I. R. 342, Ibid. 438, S.C Ibid.)433.. 12 Ves. 80, 

So, where something ts to be done by the trustees which makes tt necessary for them to 
have the legal estate, sach as payment of the rents and profits to another’s separate use, 
or of the debts of the testator, or to pay rates and taxes and keep the premises in repair, 
or the like, the legal estate is vested in them, and the grantee or devisee has only a trust- 
estate. 3 Bos. & Pul. 178,179. 2 T. R. 444. 6T.R. 213. 8 East, 248. 12 Hast, 455. 
4 Taunt. 772. As where lands were devised to trustees and their heirs in trust for A., a 
married woman, and her heirs, and that the trustees should from time to time pay the 
rents and profits to A., or to such person as she by any writing under her hand, as well 
during coverture as being sole, should appoint without the intermeddling of her husband, 
who he willed should have no benefit or disposal thereof; and as to the inheritance of 
the premises in trust for such person and for such estates as A., by her will, or other writ- 
ing under her hand, should appoint, and, for want of such appointment, in trust for her 
and her heirs; the question was, whether this was a use executed by the statute, or a bare 
trust for the wife; and the court held it to be a trust only, and not a use executed by the 
statute. I Vern. 415. And again, in a late case where a devise was to trustees and their 
heirs upon trust, to permit a married woman to receive the rents and profits during her 
life for her own sole and separate use, notwithstanding her coverture, and without being 
in any wise subject to the debts or control of her then or after-taken husband, and her 
receipt alone to be a sufficient discharge, with remainder over, it was held that the legal 
estate was vested in the trustees; for, it being the intention of the testator to secure to 
the wife a separate allowance free from the control of her husband, it was essentially 
necessary that the trustees should take the estate with the use executed, in order to effec- 
tuate that intention; otherwise the husband should be entitled to receive the profits and 
defeat the very object which the testator had in view. 7 Term Rep. 652. See also 5 
East, 162. 9 East, 1. 

So, where lands were devised to trustees and their heirs in trust, to pay out of the rents 
and profits several legacies and annuities, and to pay all the residue of the rents and 
profits to C., a married woman, during her life, for her separate use or as she should 
direct, and after her death the trustees to stand seised to the use of the heirs of her body 
with remainders over, it was held by lord King that the use was executed in the trustees 
during the life of C., who had only a trust-estate in the surplus of the rents and profits 
for life, with a contingent remainder to the heirs of her body, and that her eldest son 
would take as a purchaser; for, by the subsequent words, viz., “that the trustees should 
stand seised to the use of the heirs of the body of C.,’’ the use was executed in the persons. 
entitled to take by virtue thereof; and therefore, there being only a trust-estate in C., and 
ause executed in the heirs of her body, these different interests could not unite and 
incorporate together so as to create an estate-tail by operation of lawin C. And he took 
a difference between the principal case and that of Broughton v,. Langley, (1 Lutw. 814 
21d. Raym. 873;) for there it was to permit A. to receive the rents and profits for life, 
but in the principal case it was a trust to pay over the rents and profits to another, and 
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hard to get over, restored it with tenfold increase. They held, in the first 


therefore the estate must remain in the trustees to perform the will, (8 Vin. 262, pl. 19 
1 Eq. Ca. Abr. 383, 384;) and this decree was affirmed in the house of lords. 3  Bron@a es 
458. See 3 Bos. & Pul. 179. So, where lands were devised to trustees and their heirs 
in trust to pay out of the rents and profits, after deducting rates, taxes, and repairs, the 
residue to C. S. for life, and after his decease to the use of the heirs male of the body of 
C. S. with remainder over; it was held by lord Thurlow that the use was executed in the 
trustees during the life of C. S., who had only a trust-estate for life, and the remainder 
in tail was a legal estate which could not unite and incorporate together, and C. S. could 
not suffer a valid recovery; for, in order to make a good tenant to the preecipe, there 
must either be a /ega/ estate for life, and a legal remainder in tail, or an equitable estate 
for life, with an equitable remainder in tail. 1 Bro. C.C. 75. And also, where lands 
were devised to trustees and their heirs in trust, that they should, out of the rents and 
profits or by sale or mortgage of the whole, or so much of the estate as should be neces- 
sary, raise a sum sufficient to pay the testator’s debts and legacies, and afterwards in trust 
and to the use of T. B, for life, with several remainders over, the question was, whether 
the legal estate vested in the trustees. Lord Hardwicke was of opinion that the devise to 
the trustees and their heirs carried the whole fee to them, and therefore the estate for 
life, as well as the estates in remainder, were merely trust-estates in equity; that part of 
the trust was to sell the whole, or a sufficient part, of the estate for the payment of debts 
and legacies, which would carry a fee by construction, though the word “ heirs ”” were 
omitted in the devise, as in 1 Eq. Ca. Abr. 184; for the trustees must have a fee in the 
whole estate to enable them to sell, because, it being uncertain what they may sell, no 
purchaser could otherwise be safe; that the only doubt he had was on the case of lords 
Say and Seal v. lady Jones, before lord King, and affirmed in the house of lords, as to that 
point; but, on examination, that case differed in a material part; and, taking together all 
the clauses of that will, it only amounted to a devise to trustees and their heirs during 
another’s life, upon which a legal remainder might be properly limited. 1 Vez. 143, S. C. 
2 Atk. 246, 570. And it was taken for granted in 2 Vez. 646, that a devise to trustees 
and their heirs in trust, to pay the rents and profits to another, vested the legal estate in 
the trustees. For in general the distinction is, that where the limitation to trustees and 
their heirs is 7 trust to receive the rents and projits and pay them over to A. for life, etc., 
this use to A. is not executed by the statute, but the legal estate is vested in the trustees 
to enable them to perform the will; but where the limitation is to trustees and their heirs 
in trust, 2o permit and suffer A. to receive the rents and profits for his life, etc., the use is 
executed in A., unless it be necessary the use should be executed in the trustees to enable 
them to perform the trust, as in the case of Harton v. Harton, above mentioned. So, a 
Taunt. 109, the devise being to trustees and their heirs in trust, Zo pay unto, or per gees 
suffer the testator’s niece to have, receive, and take, the rents and profits for her life, it 
was held that the use was executed in the niece, because the words ¢o permit, etc. came 
last; and in a will the last words shall prevail. See 1 Eq. Ca. Abr. 383. As where lands 
were devised to trustees and their heirs 4o the intent and purpose to permit A. to resive 
the rents and profits for his life, and after that the trustees should stand seised to t f use 
of the heirs of the body of A., with a proviso that A., with the consent of np ie ae 
might make a jointure on his wife, it was held that this was a use eres ms ., an 
not a trust-estate; for it would have been a plain trust at common law, an a ee was a 
trust of a freehold of inheritance at common law is executed by the statute, Ks : nae 
tions the word ‘‘trust’’ as well as ‘‘use;’’ and the case in 2 Vent. 312, adju se a e 
contrary upon this point, was denied to be law. 1 Lutw. 814, $23 8..Cos, an eciee 
673. 2Salk. 679. And the same distinction was taken by lord Kenyon, in S ay: 
Doe, on the demise of Woolley v. Pickard, pages dee ae 1797, au ry i 
i awrence in Jones v. Prosser, Worcester spring assizes, 1790. ; 
ee of ea is not held to extend to copyhold estates, for it is cere ine Boe 
of their tenure that any person should be introduced into the ae tae pear ie es 
of the lord, (Gilb. Ten. 170;) or to leases for years which are pee y ue iS ponte ieee 
time of their being assigned a nS en so as Iles 1 pi Ga stpog Sia pee oe ny ig . 
i ., to the use of C., all the estate is in B., a ; 
eee me if A., seised in fee, makes a feoffment to the use of a: oe orcas 
the term is served out of the seisin of the feoffee, and is executed my t » Ss oe me De ae 
same if he bargains and sells the see of which he is seised in fee for a y : 
7, 269, a., and in the margin, 2 Inst. 671. : 
Dee Mee the statute of ae extend to cases where the pay ie be pas me ee a 
cestuy que use [Beneficiary] is the same person, except there be = ire a R ee 
te He oe rcieasawas made to A. aad ©. end thelr heirs Aabendum [To hold] to them 
that case, a release was made to A. and C, Loh See tet eua ton ite ace 
and their heirs and assigns as tenants in common, and not as } : tas, 
i irs and assigns; held, that A. and C. took as tenants in com : : 
Che oe arises Toute. ibid. 244. And see Cruise’s Dig., title Use, S. 31, e¢ seg. 
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place, that ‘‘no use could be limited on a use;(z)(163) and that when a man 
bargains and sells his land for money, which raises a use by implication to 

the bargainee, the limitation of a further use to another person is 
*336] repugnant, and therefore *void.(2) And therefore on a feoffment to 

A. and his heirs, to the use of B. and his heirs, in trust for C. and 
his heirs, they held that the statute executed only the first use, and that the 
second wasa mere nullity: not adverting, that the instant the first use was 
executed in B. he became seised to the use of C., which second use the statute 
might as well be permitted to execute as it did the first; and so the legal 
estate might be instantaneously transmitted down through a hundred uses 
upon uses, till finally executed in the last cestuy que use.(164) Again; as 
the statute mentions only such persons as were sezsed to the use of others, 
this was held not to extend to terms of years, or other chattel interests, 
whereof the termor is not sezsed but only Aossessed,;(6) and therefore, if a term 
of one thousand years be limited to A., to the use of (or in trust for) B., the 
statute does not execute this use, but leaves it as at common law.(¢)(165) 
And lastly, (by more modern resolutions, ) where lands are given to one and 
his heirs, in trust to receive and pay over the profits to another, this use is 
not executed by the statute; for the land must remain in the trustee to enable 
him to perform the trust.(@ )(166) 


z) Dyer, 155. 3 Poph. 76. Dyer, 369. 2T. R., 448. 
a) 1 And. 87, 186. d) 1 Ea. Ca. Abr. 383, 384. 
b) Bacon’s Law of Uses, 335. Jenk. 244. 


But, where the purposes of a trust may be answered by giving the trustees a less estate 
than a fee, no greater estate shall arise to them by implication, but the usesin remainder 
limited on such lesser estate so given to them shall be executed by the statute. Doe d. 
White v. Simpson, 5 East, 162. 1 Smith, 383. And a devise in fee to trustees, without 
any specific limitation to cestuy que trust [The beneficiary], the latter takes a beneficial 
interest in fee. 8T.R.597. And an express devise in fee to trustees may be cut down 
to an estate for life upon an implication of intent. 7 T. R. 433. So where the trustees 
are to receive and pay rents to a married woman, upon her death the legal estate is exe- 
cuted in the person who was to takein remainder. 7 T. R. 654.—CHITTY. 2 Washburn 
Real Property, 486 (5 ed.). 

(163) This is ‘‘the rule in Tyrrel’s case.’? While followed in some few of the states, 
it has generally been repudiated in this country. See 1 Greenleaf’s Cruise on Real 
Prop. note, p. 352 (1856). Boone Real Prop. 193 (1883). Kay v. Scates, 37 Pa. State, 38 
(1860). Wilson v. Davis, 35 Ind. 476 (1871). 

2 Washburn Real Property, 489 (5 ed.). 

(164) [Beneficiary.] It is the practice to introduce only the names of thestrustees and 
the cestuy que trust the estate being conveyed to A. and his heirs, ¢o the use of A. and 
his heirs, in trust for B. and his heirs; and thus this important statute has been effectu- 
ally repealed by the repetition of half a dozen words.—CHRISTIAN. 

(165) 2 Washburn Real Property, 488 (5 ed.). ‘‘ Where the estate conveyed was less 
than a fee, there was no resulting use, as the duties and liabilities attached to an estate 
for life, for years, and in tail, were considered a sufficient consideration to prevent the 
use resulting to the grantor, and also, because the retention of a part of the estate 
negatives the presumption that he did not intend to part with the beneficial interest in 
Fee which he did convey.’? Tiedeman R. P. p. 451 (1892). Boone Real Prop. 192 

1883). 

(166) I should be inclined to think that the case, as expressed by the learned judge, 
would be construed a use executed by the statute. In the authority referred to in 1 Eq. 
Ca. Abr. 383, the trustees were first to pay legacies and annuities and then to pay over 
the surplus to a married woman for her separate use. To prevent a trust from being exe- 
cuted by the statute in cases of this kind, it seems necessary that the trustees should have 
some control and discretion in the application of the profits of the estate,—as to make 
repairs, or to provide for the maintenance of the cestuy que trust [Beneficiary.] I Bea. 
75. 2T. R. 444. Where there is no such special circumstance in the grant, it appears 
to be equivalent to a direction to the trustees to permit the cestuy que trust to take the 
profits of the estate, which is fully established to be a use executed. 1 Eq. Ca. Abr. 383. 

But if it is to permit a married woman to take the rents and profits for her separate use 
the legal estate will be vested in the trustees, in order to prevent the husband from 
receiving them subject to no control. 7 T. R. 652.—CHRISTIAN, 
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Of the two more ancient distinctions the courts of equity quickly availed 
‘themselves. In the first case it was evident that B. was never intended by 
the parties to have any beneficial interest; and, in the second, the cestuy gue 
use(167) of the term was expressly driven into the court of chancery to seek 
his remedy: and therefore that court determined, that though these were 
not wses which the statute could execute, yet still they were érwsts in equity, 
which in conscience ought to be performed.(e) ‘To this the reason of man- 
kind assented, and the doctrine of uses was revived under the denomination 
of trusts; and thus, by this strict construction of the courts of law, a statute, 
made upon great deliberation, and introduced in the most solemn manner, 
has had little other effect than to make a slight alteration in the formal words 
of a conveyance.(/ )(168) 

*However, the courts of equity, in the exercise of this new juris- [337 
diction, have wisely avoided in a great degree those mischiefs which 
made uses intolerable. ‘The statute of frauds, 29 Car. II. c. 3, having required 
that every declaration, assignment, or grant of any trust in lands or heredita- 
ments (except such as arise from implication or construction of law) shall be 
made in writing signed by the party, or by his written will: the courts now 
consider a trust-estate (either when expressly declared or resulting by such 
implication) as equivalent to the legal ownership, governed by the same rules 
of property, and liable to every charge in equity which the other is subject 
to in law: and by a long series of uniform determinations, for now near a 
‘century past, with some assistance from the legislature, they have raised a 
new system of rational jurisprudence, by which trusts are made to answer in 
general all the beneficial ends of uses, without their inconvenience or frauds. 
The trustee is considered as merely the instrument of conveyance, and can 
in no shape affect the estate, unless by alienation for a valuable consideration 
to a purchaser without notice;(g) which, as cestuy gue use is generally in 
possession of the land, is a thing that can rarely happen. ‘The trust will 
descend, may be aliened, is liable to debts, to executions on judgments, 
statutes, and recognizances, (by the express provision of the statute of 
frauds, )(169) to forfeiture, to leases, and other encumbrances, nay, even to 
the curtesy of the husband, asif it was an estate at law. It has not yet indeed 
‘been subjected to dower, more from a cautious adherence to some hasty 
precedents,(/#) than from any well-grounded principle.(170) It hath also 


é) 1. Hal. PC. 248. (g) 2 Freem. 43. 
{9 Vough 0 aa. 591. (43 1 Chane. Rep. 254. 2 P. Wms. 640. 


Claiborne v. Henderson, 3 H. & M. (Va.) 361 (1809). Ashhurst v. Given, 5 W. &S. 
(Pa.) 328 (1843). Boone Real Prop. 194 (1883). 2 Washburn Real Property, 498 (5 ed.). 
‘Tiedeman R. P. Py pee ie om ; 

167) [He who benefits the use. 

1 hae a court of anager to seek his remedy. 2 Washburn Real Property, 490 
(s ed.). Newhall v. Wheeler, 7 Mass. 196 (1839). 1 Greenleaf’s Cruise on Real Prop. 
354 (1856). 2 Washburn Real Prop. 488 (5 ed.). Winn v. Elliott, 1 Hardin (Ky.) 485 
(1808). Stevens v. Smith, 4 Ky. 66 (1830). wee nee 

(169) But it is held that if a man be cestuy que trust [He who benefits by the trust] ae 
aterm of years, it is not assets within this statute, for it extends only to a trust of lan 
in fee. 2 Vern. 248. 8 Kast, 486. 4B. & A. 684. And see further, 2 SaitiGied Typaeyedle 

and note m. by Patteson.—CHITTy. : 

ro) It has heen decided that, when the legal and equitable estates meet in the same 
person, the trust or equitable estate is merged in the legal estate; as if a wife should 
have the legal estate and the husband the equitable, and if. they have an only child, to 
whom these estates descend, and who dies intestate without issue, the two estates having 
united, the descent will follow the legal estate, and the estate will go to an heir on the 
‘part of the mother; and thus (which appears strange) the beneficial interest will pass 
out of one family into another, between whom there is no connection by blood. Good- 

i . Wells, Doug. 771. ; 
as atte of ee there was neither dower nor tenancy by the curtesy of a use: 
‘but since the statute, the husband has curtesy of a trust-estate, though it seems strange 
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been held not liable to escheat to the lord in consequence of attainder or want 
of heirs:(z) (171) because the trust could never be intended for his benefit. 
But let us now return to the statute of uses. : ; 

The only service, as was before observed, to which this statute 1s now con- 
signed, is in giving efficacy to certain new and secret species of conveyances; 
introduced in order to render transactions of this sort as private as possible, 
and to save the trouble of making livery of seisin, the only ancient convey- 
ance of corporal freeholds; the security and notoriety of which public inves- 
titure abundantly overpaid the labor of going to the land, or of sending an 

attorney in one’s stead.(172) But this now has given way to 
#338] *12. A twelfth species of conveyance, called a covenant to stand 
seised to uses:(173) by which a man, seised of lands, covenants in 


(4) Hard. 494. Burgess & Wheat, Hil. 32 Geo. II. in Canc. 


that the wife should, out of a similar estate, be deprived of dower. See ave, p. 132, 
n.—CHRISTIAN. But this distinction is accounted for by lord Redesdale in 2 Sch. & Lif. 
388; and see 2 Saund. 26, note v.—CHITTY. ; é k 

The statute 3 & 4 Will. IV. c. 105 gives to widows, whose marriage took place since 
December 31, 1833, dower out of lands to which their husbands were beneficially entitled 
in equity for an estate of inheritance, KERR. ; 

‘“‘In England there is at law no dowerin a trust estate, whether the husband have him- 
self parted with the legal title before marriage, reserving only a trust; or whether a trust 
estate has been directly limited to him by a third person. And the same rules applies 
when the husband purchases an estate in the name of the trustee who acknowledges the 
trust after his death.’? Hopkinson v. Dumas, 42 N. H. 306 (1861). 

In some of the states the English statute of uses is substantially adopted, and of course 
dower attaches, even upon the strict common law theory of seisin, for this statute makes. 
the interest a legal interest. In other of the states the rule of the common law has 
either been abrogated or modified so as to make any complete equitable interest of the 
husband subject to the wife’s dower. This seems to be the law in Virginia, Kentucky, 
New Jersey, Pennsylvania, Alabama, Mississippi, New York, Maryland, North Carolina, 
Ohio, Indiana, Illinois, lowa, Rhode Island, Tennessee, Missouri, Kansas, and under the 
present statute in the District of Columbia. Real Property Trials, Malone. 

“Hivery reason urged in favor of curtesy is also in favor of dower; and wherever the 
claim is mentioned it is approved and its rejection condemned, but the force of authority 
considered too strong to be resisted. Why then should this court, called now for the first. 
time to adjudge upon it, follow a doctrine unfounded in reason, justice, and the relative 
rights of the parties, and which its supporters everywhere condemn? Stare decisis [Ad- 
here to decisions] is the wise and safe rule, but judges ought not to be led without an au- 
thority which cannot be resisted into the establishment of principles unjust and unrea- 
sonable.’? Montgomery v. Bruers, 1 Southard (N. J.) 281 (1818). Winn v. Elliott. 1 
Hardin (Ky.) 488 (1808). Pitts v. Bullard, 3 Kelly (Ga.) 16 (1847). De Mares v. Gilpin, 
15 Col. 86 (i880), Bacon v. Taylor, Kirby (Conn.) 370 (1788). Campbell v. Watson, 8 
Ohio 500 (1883). Sanderson v. Jones, 6 Fla. 447 (1855). Shute v. Harder, 1 Yerger 
(Tenn.) 9 (1818). 

(171) 1 Greenleaf ’s Cruise on Real Prop. 397 (1856). 

(172) Leavitt v. Leavitt, 47 N. H. 335 (1867). 

(173) See, in general, 2 Saund. Rep. 42, c. 96, b., e¢ seg., and id. index, tit. Covenants. 
On the authority of Roe v. Tranman, it was held in 4 Taunt. 20 that a covenant to stand. 
seised is good, though the use be a freehold to arise at a future time. 

The only considerations which will support a covenant to stand seised are blood and. 
marriage: therefore, if a person covenant to stand seised to the use of a relation and a 
stranger, it is said that the whole use will vest in the relation. 2 Roll. Abr. 784, pl.2& 
4. So where aman covenants to stand seised to the use of himself for life, with re-. 
mainders over to his relations, and with a power for the tenant for life to make leases, 
this power is void, for the lessees would be strangers to the consideration of blood. Cro. 
Jac. 181. Cross v, Faustenaitch. Soif a man should covenant to stand seised to the use- 
of himself for life, with remainders to the use of trustees, (who are not his relations, ) for 
the purpose of preserving contingent remainders, with remainder to his first and other 
sonsin tail, etc., no use would vest in the trustees, because the consideration does not ex- 
tend tothem. This is a principal reason why covenants to stand seised are fallen into 
disuse. 2 Saunders, U. & T. 82.—Currry. 

It is not by the words, but by the nature of the instrument, that this and the next 
species of conveyance—viz.: bargain and sale—are to be distinguished; for the words. 
“covenant to stand seised to uses’’ are not essential in the one, nor ‘‘ bargain and sell’” 
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consideration of blood or marriage that he will stand seised of the same to 
the use of his child, wife, or kinsman; for life, in tail, or in fee. Here the 
Statute executes at once the estate; for the party intended to be benefited, 
having thus acquired the use, is thereby put at once into corporal possession 
of the land,(£) without ever seeing it, by a kind of parliamentary magic. 
But this conveyance can only operate when made upon such weighty and 
interesting considerations as those of blood or marriage.(174) 

13. A thirteenth species of conveyance, introduced by this statute, is that 
of a bargain and sale of lands; which is a kind of real contract, whereby 
the bargainor, for some pecuniary consideration, bargains and sells, that is, 
contracts to convey, the land, to the bargainee; and becomes, by such a bar- 
gain, a trustee for, or seised to the use of, the bargainee: and then the statute 
of uses completes the purchase;(/) or, asit hath been well expressed, (m) the 
bargain first vests the use, and then the statute vests the possession. But as 
it was foreseen that conveyances, thus made, would want all those benefits of 
notoriety which the common-law assurances were calculated to give; to pre- 
vent, therefore, clandestine conveyances of freeholds, it was enacted in the 
same session of parliament, by statute 27 Hen. VIII. c. 16, that such 
bargains and sales should not enure to pass a freehold, unless the same be 
made by indenture, and ezvolled within six months in one of the courts of 
Westminster hall, or with the custos rotulorum of the county.(175) Clandes- 
tine bargains and sales of chattel interests, or leases for years, were thought 
not worth regarding, as such interests were very precarious, till about six 
years before:(7) which also occasioned them to be overlooked in framing the 
statute of uses: and therefore such bargains and sales are not directed 
to be enrolled. But how impossible is it to *foresee, and provide [*339 
against, all the consequences of innovations! ‘This omission has 
given rise to 

14. A fourteenth species of conveyance, viz., by lease and release; first 
invented by sergeant Moore, soon after the statute of uses, and now the most 
common of any, and therefore not to be shaken; though very great lawyers 
(as, particularly, Mr. Noy, attorney-general to Charles I.) have formerly 
doubted its validity.(0) It is thus contrived. A lease, or rather bargain 
and sale, upon some pecuniary consideration, for one year, is made by the 

(k) ay ae of the Law, 151. (m) See page a2. 


(l) Ibid. 150. 2 Mo 4d. 
(m) Jac. Cro. 669. 


in the other. For if a man, for natural love and affection, bargain and sell his lands to 
the use of his wife or child, it is a covenant to stand seised to uses, and, without enrol- 
ment, vests the estate in the wife or child. So if for a pecuniary consideration he cove- 
nants to stand seised to the use of a stranger, if this deed be enrolled within six months 
it is a good and valid bargain and sale under the statute, and the estate vests in the pur- 
chaser. 7 (Co. 40, b. 2 Inst. 672. 1 Leon. 25. 1Mod.175. 2Lev. 10. A bargain and 
sale without enrollment may be construed and act as a grant or surrender, so little are the 
words “ bargain and sell’’ necessary to it. 1 Prest. Conv. 38.—ARCHBOLD. 

How a covenant to stand seised is to be pleaded, see 3 Salk. 306. 2 Ves. Sen. 253. 2 
Saund. 97, b., c. Imtw. 1207. Carth. 307. 3 Lev. 370. 2 Chitty on Pleading, 4 ed. 576. 
—Cuirry. 1 Sheppard’s Touchstone, Preston, 210. : 

(174) 1 Warvelle on Vendors, 406. Dudley v. Sumner, 5 Mass. 483 (1809). Allston v. 
Thompson, 1 Chewes (S. C.) 285 (1840). 2 Sheppard’s Touchstone, Preston, 512. Tiede- 
man Real Prop. 727 (2 ed. 1892). Moore v. Spellman, 5 Denio (N. Y.) 232 (1848). 
Chandler v. Chandler, 55 Cal. 270 (1880). 2 Pingrey on Real Prop. 1296. 

(175) [Keeper of the rolls,] Rogers v. Hagle Fire Co., 9 Wend. (N. Y.) 637. daee UV. 
Price, 1 Mo. 395 (1825). Johnson’s Exr. v. Clark, 5 Ark. 341 (1843). Olmstead v. 
Niles, 7 N. H. 526 (1835). Rogers v, Eagle Fire Co., 9 Wend. (N. Y.) 616 (1832). 
Bunch v. Nicks, 50 Ark. 373 (1887). Evans v. Jones, 1 Yeates (Pa.) 173 (1792). Clay- 
born v. Hill, 1 Wash. (Va.) 233 (1793). Goodeve’s Mod. Law of R. P. (3 ed.) 360, 
2 Pingrey on Real Prop. 1298. ‘‘ This statute has never been in force in the Unite 


States.”? Tiedeman Real Prop. 728 (2 ed. 1892). 
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tenant of the freehold to the lessee or bargainee. Now, this, without any 
enrollment, makes the bargainor stand seised to the use of the bargainee, 
and vests in the bargainee the wse of the term for a year; and then the statute 
immediately invests the possession.(176). He therefore, being thus in posses- 
sion,(177) is capable of receiving a release of the freehold and reversion; 
which, we have seen before,(/) must be made to a tenant in possession: and, 
accordingly, the next day a release is granted to him.(g) This is held to 
supply the place of livery of seisin: and so a conveyance by lease and release 
is said to amount to a feoffment.(7) (178) 

15. To these may be added deeds to dead or declare the uses of other more 
direct conveyances, as feoffments, fines, and recoveries: of which we shall 
speak in the next chapter: and 

16. Deeds of revocation of uses, hinted at in a former page,(s) and founded 
in a previous power, reserved at the raising of the uses,(¢) to revoke such as 
were then declared; and to appoint others in their stead, which is incident to 
the power of revocation.(w) And this may suffice for a specimen of convey- 
ances founded upon the statute of uses: and will finish our observations upon 
such deeds as serve to ¢vansfer real property. (179) 

p) Page 324. (s) Page 335. 


q) See Appendix, N° II. 221, 2. a te See Appendix, N° II. page xi. 
r) Co. Litt. 270. Cro. Jac. 604. wu) Co. Litt. 237. 


(176) In the United States there is no difference in their efficacy and operative force 
between conveyances in the form of release and quit-claim and those in the form of grant 
bargain and sale. 2 Pingrey on Real Prop. 1297. sn ae 

(177) It must be borne in mind that in this and former instances, where it is said the 
statute annexes the possession upon the vesting of the use, an actual occupancy or posses- 
sion of the land is not meant. ; 

The effect of the statute is to complete the title of the bargainee, or to give him a 
vested interest, by which his ownership in the estate is as fully confirmed as it would 
have been, according to the common law, by livery and seisin. Mr. Preston, in his Con- 
veyancing, vol. 2, page 211, has discussed and explained this subject with his usual 
ability. See also Cruise, Dig. index, Lease and Release. See also the opinion of Mr. 
Booth in Cases and Opinions, 2 vol. 143 to 149, tit. Reversions, edit. 1791. As to the 
effect of a conveyance by lease and release of a reversion expectant on a term, and the 
‘mode of pleading such a conveyance, see Co. Litt. 270, a. n. 3. 4 Cruise, I99, and 2 
‘Chitty on Pleading, 4 ed. 578, note e.—CHITTY. 

(178) But the lease for a year is nowrarely or ever actually made, as it has been enacted 
by statute 4 Vict. c. 21, s. 1, that every deed of release which shall be enacted after the 
15th of May, 1841, and which shall be expressed to be made in pursuance of this act, 
shall be as effectual for the purposes therein expressed—and shall take effect as a con- 
veyance to uses or otherwise, and shall operate in all respects, both at law and equity— 
as if the releasing party or parties who shall have executed the same had also executed 
in due form a lease for a year, although no such deed shall be executed. And bys. 2, 
the recital or mention of a lease for a year, executed before the passing of this act, is to 
be evidence of the execution of such lease fora year. The effect of this act, therefore, 
is to dispense with the lease for a year; and a release operating by virtue of the act will 
have the same effect as lease and release. It is to be observed, however, that a lease for 
a year may still be employed if the parties desire it. Since the statute 8 & 9 Vict. c. 
106, the grant has been usually preferred, and is now the assurance most commonly 
adopted for the conveyance as well of corporeal as of incorporeal hereditaments.— 
STEWART. 

“By virtue of the statute of uses, which we have adopted (without the proviso in the 
English statute requiring the enrollment of deeds), the deed of bargain and sale, now in 
use here, is equivalent to the deed of feoffment with livery of seisin, and thas in practice 
superseded the lease and release.’’? Jackson v. Wood, 12 Tohns. (N. Y.) 74 (1815). 

(179) Mr. Ritso, among his other grounds of complaint against Blackstone, states that 
he does not with sufficient distinctness explain the difference between droiturel and 
tortious conveyances. 

Droiturel conveyances are of the right only, and not of the “possession, and are either 
primary or secondary. Of the first description are all original conveyances of things 
which lie only in grant and not in livery, and of which no visible possession can be 
delivered, as advowsons, rents, commons, reversions, and other incorporeal heredita- 
ments, ‘Those of the second class are where there is already such subsisting privity of 
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*Before we conclude, it will not be improper to subjoin a few [*340 
remarks upon such deeds as are used not to convey, but to charge or 
encumber, lands, and to discharge them again: of which nature are obliga- 
zzons or bonds, recognizances, and defeazances upon them both. (180) 

ats An obligation, or bond, is a deed(v) whereby the obligor obliges himself 
his heirs, executors, and administrators, to pay a certain sum of money to 
another at a day appointed.(181) If this be all, the bond is called a single 
one, simplex obligatio:(182) but there is generally a condition added, that if 
the obligor does some particular act, the obligation shall be void, or else shall 
remain in full force: as payment of rent; performance of covenants in a deed : 
or repayment of a principal sum of money borrowed of the obligee, with: 
interest, which principal sum is usually one-half of the penal sum specified 
in the bond. In case this condition is not performed, the bond becomes for- 
feited, or absolute at law, and charges the obligor, while living; and after 
his death the obligation descends upon his heir, who (on defect of personal 
assets) is bound to discharge it, provided he has real assets by descent as a 
recompense. So that it may be called, though not a direct, yet a collateral, 


(v) See Appendix, N° III. page xiii. 


estate between the parties that any further delivery of possession would be vain and 
nugatory, as in the case of release, confirmation, and surrender. Conveyances which. 
are thus made can be evidently no other than droiturel,—that is to say, they cannot 
enure to pass more than may be innocently or rightfully conveyed; for the transfer of a 
right becomes a mere nullity when exercised beyond the subsisting right to transfer: 
nemo potest plus juris ad alium transferre quam ipse habet [No one can convey more: 
to another than he has himself ]. On the other hand, all original or primary conveyances 
which are wrongfully made of things in livery, as of lands or tenements, (of which the 
corporal possession 1s made over by the act of livery of seisin, without any reference to 
the right,) are said to be tortious. Thus, if A., tenant in tail, leases to C. for life, 
remainder to D. in fee, the discontinuance is in fee; for both estates are created by one 
and the same livery. But if A., having leased to C. for his life, had afterwards granted 
the reversion to D. in fee, the discontinuance would have been then for life only, and 
not in fee; for the reversion lies in ‘‘grant,’? and not in “‘livery.’? And so it is of a bar- 
gain and sale enrolled, a lease and release, a covenant to stand seised, and the like. 
They are all of them droiturel or innocent conveyances, because they operate upon the 
right only, and not by transmutation of the possession, and consequently can convey no. 
more than may be rightfully and lawfully conveyed. Co. Litt. 271, b., 309, b. 

Again, if tenant in tail makes a feoffment it is a discontinuance, because the feoffor’s 
estate is created by livery of seisin, and is of a greater quantity of estate than can be law- 
fully carved out of an estate-tail. But if the tenant in tail is disseised, and releases in 
fee to the disseisor, albeit the fee is not his to release, yet it is no discontinuance; for 
there is no transmutation of the possession or freehold by the release, but only a transfer 
of the right. Co. Litt. 42, a., 212, a. Ritso’s Introd, 102.—SHARSWOOD. 

(180) A bond is here erroneously classed among deeds which charge lands. It has no. 
such effect at law, either before or after the death of the obligor. It merely creates a debt 
which binds the heirs of the obligor (if heirs are named in the instrument) to the extent 
of the value of the real assets descended to them; but it does not bind the lands them- 
selves, either in the hands of the obligor, or in those of his heirs, or of a purchaser from 
either of them. In equity, indeed, under the doctrine of tacking and after the death of 
the obligor, a bond may have the effect of imposing an additional charge upon land 
already charged.—SwEET. Leh 

(181) People v. Wiley, 3 Hill (N. Y.) 212 (1842). Provincial Ins. Co. v. Walton, 16 
Upper Canada, C. P. 62, 63 (1865). Daniel Nego. Instruments, 168 (4 ed. 1891). Mechem 
on Agency, 68 (1889). Binn’s Justice, Brightly (10 ed. 1895) 70. Harvey v. Coffin, 44 
N. H. 566 (1863). ; 

(182) [Single bond.] ‘Not one of the commentators, so far as we know, has rightly 
understood this term in the place where Shakespeare has made it classical (Merch. of 
Venice, act 1, sc. 3.). Shylock first offers to take a bond without a penalty, and then adds 
the fantastic penalty of a pound of flesh, ostensibly as a jesting afterthought.’”? 2 Pollock 
& Maitland, Hist. Eng. Law, 222 note (1895). Kavanagh v. Sanders, 8 Greenleaf (N.. 
C.) 432 (1832). Binn’s Justice, Brightly, 81, 230 (10 ed. 1895). 
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charge upon the lands.(183) How it affects the personal property of the 
obligor will be more properly considered hereafter.(184) ee 
If the condition of a bond be impossible at the time of making it, or be to 
do a thing contrary to some rule of law that is merely positive, or be uncer- 
tain, or insensible, the condition alone is void, and the bond shall stand single, 
and unconditional; for it is the folly of the obligor to enter into such an obli- 
gation, from which he can never be released.(185) If it be todoa thing that 
is malum in se(186), the obligation itself is void: for the whole is an unlawful 
contract, and the obligee shall take no advantage from such a transaction. 
And if the condition be possible at the time of making it, and after- 
*341] wards *becomes impossible by the act of God, the act of law, or the 
act of the obligee himself, there the penalty of the obligation is saved; 
for no prudence or foresight of the obligor could guard against such a con- 
tingency.(w)(187) On the forfeiture of the bond, or its becoming single, 
the whole penalty was formerly recoverable at law:(188) but here the courts 
of equity interposed, and would not permit a man to take more than in con- 
science he ought; viz., his principal, interest, and expenses, in case the for- 
feiture accrued by non-payment of money borrowed; the damages sustained, 
upon non-performance of covenants and the like. And the like practice 
having gained some footing in the courts of law,(%) the statute 4 & 5 Anne, 
c. 16, at length enacted, in the same spirit of equity, that, in case of a bond 
conditioned for the payment of money, the payment or tender of the prin- 
cipal sum due, with interest and costs, even though the bond be forfeited and 
a suit commenced thereon, shall be a full satisfaction and discharge. (189) 
2. A recognizance is an obligation of record, which a man enters into before 
some court of record or magistrate duly authorized,(y) with condition to do 
some particular act; as to appear at the assizes, to keep the peace, to pay a 


() Co. Litt. 206 


i (y) Bro. Abr. tit. recognizance, 8-14. 
xz) 2 Keb. 558, 555. Salk. 596, 597. 6 Mod. 11, 60, 101. 


(183) If in a bond the obligor dzuds himself without adding his heirs, executors, and 
administrators, the executors and administators are bound, but not to the heir, (Shep. 
Touch. 369;) for the law will not imply the obligation upon the heir. Co. Litt. 209, a. 
A bond does not seem properly to be called an encumbrance upon land; for it does not 
follow the land like a recognizance and a judgment; and even if the heir-at-law alienes 
the land, the obligee in the bond by which the heir is bound can have his remedy 
only against the person of the heir to the amount of the value of the land; and he 
cannot follow it when it is in the possession of a bond fide purchaser. Bull. N. P. 175.— 
eae 2 Sheppard's Touchstone, Preston, 367. Mattocks v. Bellamy, 8 Vt. 469 

1536). 

tt) 1 Story on Contracts, 540. 

185) Obligees may now, under the statute 11 Geo. IV. and 1 W. IV. c. 47, maintain 
an action of debt against the heirs or devisees of obligors, though such heirs or devisees 
may have aliened the lands or hereditaments descended or devised to them before 
process sued out against them; and they are answerable for the bond debts of their 
ancestors or devisors to the value of the land so descended or devised. And now, by the 
3 and 4 W. IV. c. 104, it is enacted that, when any person shall die seised of any real 
estate, whether freehold or copyhold, the same shall be assets for the payment of all his 
just debts, as well due on simple contract as on specialty. STEWART. 

(186) [Void in itself. ] 

(187) “If a party covenant by the same deed to do certain things which are possible 
and certain other things which are impossible, the deed is void as to the latter and good 
as to the rest.” 

Chitty on Contracts, 42 (12 ed. 1890). Warren v. Powers, 5 Conn. 381 (1824). Spann 
v. Brown, 3 Hill (S. C.) 610 (1835). Lockwood v. Jones, 7 Conn. 441 (1829). 

(188) 1 Schouler Pers. Prop. 361 (1884). Ritter v. Hoffman, 35 Kansas, 222 (1886). 

(189) If a bond lie dormant for twenty years, it cannot afterwards be recovered; for the 
law raises a presumption of its having been paid, and the defendant may plead solzvit ad 
diem [He paid on the day] to an action upon it. 1 Burr. 434. 4 Burr. 1963. And in 
some cases, under particular circumstances, even a less time may found a presumption. 
Pel Re 271, hue 109g. Bee length of time, however, must be understood as only 
raising a presumption, —which presumption of course may be rebutted b i 
the part of the plainde AR CHIOT Wood, L. & T. raed se Sa 
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debt, or the like.(1g0) It is in most respects like another bond: the differ- 
ence being chiefly this: that the bond is the creation of a fresh debt or obli- 
gation de novo (191), the recognizance is an acknowledgment of a former debt 
upon record; the form whereof is, ‘‘that A. B. doth acknowledge to owe 
to our lord the king, to the plaintiff, to C. D., or the like, the sum of ten 
pounds,’’ with condition to be void on performance of the thing stipulated: 
in which case the king, the plaintiff, C. D., etc., is called the recognizee, 
“‘ ts cut cognoscitur,’’(192) as he that enters into the recognizance is called 
the cognizor, ‘‘zs gud cognoscit.’’(193) ‘This, being either certified to or taken 
by the officer of some court, is witnessed only by the record of that court, 
and not by the party’s seal:(194) so that it is not in strict propriety 

a deed, though the effects of it are greater than a *common obliga- [*342 
tion, (195) being allowed a priority in point of payment, and binding 

the lands of the cognizor, from the time of enrollment on record. (z)(196) 
There are also other recognizances, of a private kind, 2 nature of a statute 
staple, by virtue of the statute 23 Hen. VIII. c. 6, which have been already 
explained,(@) and shown to be a charge upon real property. 

3. A defeazance, on a bond, or recognizance, or judgment recovered, is a 
condition which, when performed, defeats or undoes it, in the same manner 
as a defeazance of an estate before mentioned. It differs only from the 
common condition of a bond, in that the one is always inserted in the deed 
or bond itself, the other is made between the same parties by a separate, and 
frequently a subsequent, deed.() This, like the condition of a bond, when 
performed, discharges and disencumbers the estate of the obligor. 

These are the principal species of deeds or matter zz pazs(197), by which 
estates may be either conveyed, or at least affected. Among which the convey- 
ances to uses are by much the most frequent of any: though in these there is cer- 
tainly one palpable defect, the want of sufficient notoriety; so that purchasers 
or creditors cannot know, with any absolute certainty, what the estate, and 
the title to it, in reality are, upon which they are to lay out or to lend their 


2) Stat. 29 Car. II. c.3. See page 161. (b) Co. Litt. 237. 2 Saund. 47. 
a) See page 160. 


(190) McMelkin v. Commonwealth, 58 Pa. 218 (1868). Shattuck v. The People, 4 
Scammon (Ill.) 482 (1843). Pugh v. The State, 2 Head (Tenn. ) 236 (1858). Morrow z. 
State, 5 Kan. 566 (1870). Gay uv. The State, 7 Kan. 402 (1872). Pace v. The State, 25 
Miss. 54 (1852). (‘‘Recognizance.’’?) King v. State, 18 Neb. 379 (1885). Warner v. 
Howard, 121 Mass. 84 (1876). State. v. Grant, Io Minn. 48 (1865). Kolvig v. County of 
Klamath, 16 Ore. 248 (1888). Binn’s Justice, Brightly, 80 (10 ed. 1895). 1 Schouler, 
Pers. Prop. 358, 360 (1884). Leake’s Law of Contracts (3 ed.) 141. Wood. L. & T. 104. 

(191) [Anew.] : 

(192) [‘‘He to whom the cognizance is given.’’] 

(193) [‘‘He who gives the cognizance.’’ ] 4 

(194) Hall v. The State, 9 Ala. 829 (1846). Irwin v. The State, 10 Neb. 27 (1880). Jn 
ve Brown, 35 Minn. 308 (1886). n4 

(195) A recognizance has priority in point of payment over a common obligation; but 
a judgment or decree (not being a mere interlocutory decree) takes place of a recogni- 
zance. Littleton v. Hibbins, Cro, Eliz. 793. Searle v. Lane, 2 Freem. 104. S. C. 2 Vern. 
89. Perry v. Phelips, 10 Ves. 34. Between decrees and judgments, the right to priority 
of payment is determined by their real priority of date, without regard to the legal fiction 
of relation to the first day of term. Darston v. Earl of Oxford, 3 P. Wms. 4o1, n. Joseph 
v. Mott, Prec. in Cha. 79. Morrice v. Bank of England, 3 Swanst. 577.—CHITTY. 

(196) A recognizance not enrolled will be considered as an obligation or bond only, but, 
being sealed and acknowledged, must be paid as a debt by specialty. Bothomly v. Lord 
Fairfax, 1 P. Wms. 340. S.C. 2 Vern. 751. If enrollment is allowed by special order, 
after the proper time has elapsed, this, for most purposes, makes the recognizance effectual 
from the time of its date; but should the cognizor, between the date and the enrollment 
of the recognizance, have borrowed money on a judgment, the judgment-creditor will be 
allowed apreference. Fothergill v. Kendrick, 2 Vern. 234.—CHITTY. Coombs v. Jordan, 
3 Bland’s Ch. (Md.) 302 (1831). 

(197) [In the country. ] 
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money. In the ancient feodal method of conveyance, (by giving corporal 
seisin of the lands,) this notoriety was in some measure answered; but all 
the advantages resulting from thence are now totally defeated by the intro- 
duction of death-bed devises and secret conveyances: and there has never 
been yet any sufficient guard provided against fraudulent charges and encum-. 
brances, since the disuse of the old Saxon custom of transacting all convey- 
ances at the county court, and entering a memorial of them in the chartulary 
or leger-book of some adjacent monastery;(¢)(198) and the failure of the 

general register established by king Richard the First, for the starrs 
*343] or mortgages made to *Jews, in the capitula de Jud@is,(199) of which 

Hoveden has preserved a copy. How far the establishment of a like 
general register, for deeds, and wills, and other acts affecting real property, 
would remedy this inconvenience, deserves to be well considered. In Scot- 
land every act and event, regarding the transmission of property, is regularly 
entered on record.(d@) And some of our own provincial divisions, particu- 
larly the extended county of York, and the populous county of Middlesex, 
have prevailed with the legislature(e) to erect such register in their several 
districts. But, however plausible these provisions may appear in theory, it 
hath been doubted by very competent judges, whether more disputes have 
not arisen in those counties by the inattention and omissions of parties, than 
prevented by the use of registers. (200) 


CHAT BE Rasen: 
OF ALIENATION BY MATTER OF RECORD. 


ASSURANCES by matter of record are such as do not entirely depend on the 
act or consent of the parties themselves: but the sanction of a court of record 
is called in to substantiate, preserve, and be a perpetual testimony of the 
transfer of property from one man to another; or of its establishment, when 
already transferred. Of this nature are, 1. Private acts of parliament. 
2. The king’s grants. 3. Fines. 4. Common recoveries. 

I. Private acts of parliament(1) are, especially of late years, become a very 
common mode of assurance. For it may sometimes happen that, by the 


(c) Hickes, Dissertat. Epistolar. 9. (e) Stat.2 & 3 Anne, c. 4.. 6 Anne, c. 35. 7 Anne, 
(d) Dalrymple on Feodal Property, 262, etc. ce. 20. 8 Geo. II. c. 6. 


(198) ee on Mortgages, vol. I, p. 629 (1893). Pingrey on Real Property, vol. 2, 
Pp. 1371 (1895). 

(199) [Schedules or registers concerning the Jews.] — 

(174) By the register-acts, a registered deed shall be preferred to a prior unregistered 
deed, yet it has been decreed by lord Hardwicke, if the subsequent purchaser by the- 
registered deed had previous notice of the unregistered one, he shall not avail himself of 
his deed, but the first purchaser shall be preferred. 1 Ves. Sen. 64.—CHRISTIAN. Shep- 
pard’s Touchstone, 1 Preston, 116 (1820). 

(1) See, in general, Com. Dig. Parliament, R. 7. Bac. Abr. Statute, F. Vin. Abr. 
Statute, E. 2. Cruise, Dig. title, 33, 4 vol. 509; and see ante, 1 book, 181, ef seg. as to 
making them, and id. 59 and 85 to 92; and, as to the construing them, Co. Litt. by 
Thomas, I vol. 27 to 34. 

Where a private act is obtained by a tenant in tail, it will bar the estate-tail and all 
remainders, and the reversion depending on it, although the persons in remainder or 
reversion should not give their consent to the act, (2 Cas. & Op. 400. 4 Cru. Dig. 520,) 
and although the rights of the remainderman were not excepted in the saving. Ambl. 
697. But where a tenant for life enters into an agreement to convey the fee-simple, and 
a private act is passed for establishing such agreement in which is a saving of the rights 
of all persons not parties to the act, it will not affect the persons entitled to the remain- 
der expectant on the life-estate. 3 Wils. 483. Private acts are construed in the same 
manner as common-law conveyances; and therefore, when any doubt arises as to the 
construction of a private act, the court will consider what was the object and intention 
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ingenuity of some, and the blunders of other practitioners, an estate is most 
grievously entangled by a multitude of contingent remainders, resulting 
trusts, springing uses, executory devises, and the like artificial contrivances : 
(a confusion unknown to the simple conveyances of the common law;) so 
that it is out of the power of either the courts of law or equity to relieve the 
owner. Or it may sometimes happen, that by the strictness or omissions of 
family-settlements, the tenant of the estate is abridged of some reasonable 
power, (as letting leases, making a jointure for a wife, or the like,) which 
power cannot be given him by the ordinary judges either in common law or 
equity. Or it may be necessary, in settling an estate, to secure it against 
the claims of infants, or other persons under legal disabilities; who are not 
bound by any judgments or decrees of the ordinary courts of justice. 

In these, or other cases of *the like kind, the transcendent power of [345 
parliament is called in, to cut the Gordian knot; and by a particular 

law, enacted for this very purpose, to unfetter an estate; to give its tenant 
reasonable powers; or to assure it to a purchaser, against the remote or latent 
claims of infants or disabled persons, by settling a proper equivalent in pro- 
portion to the interest so barred.(2) This practice was carried to a great 
length in the year succeeding the restoration; by setting aside many con- 
veyances alleged to have been made by constraint, or in order to screen the 
estates from being forfeited during the usurpation. And at last it proceeded 
so far, that, as the noble historian expresses it,(@) every man had raised an 
equity in his own imagination, that he thought was entitled to prevail against 

(a) Lord Clar. Contin. 162. 


of the parties in obtaining the act, and endeavor, if possible, to give effect to that inten- 
tion. 4 Cru. Dig. 526, et vid. supra. 27T.R. 701. It has been already observed that a 
saving in an act which is repugnant to the body of the act is void, (azze, 1 book, 89. 1 
Co. 47, a.;) and, in like manner, it is held that the general saving clause in a private act 
will not control the provisions in the body of the act, but must be so expounded as to be 
consistent therewith, or else be void. 2 Vern. 711. Riddle v. White, 4 Gwill. 1387. A 
private act may be relieved against if obtained upon fraudulent suggestions, (2 Bl. Com. 
346. 2 Harg. per argum. 392. Canc. 8, 1773. M’Kenzie v. Stuart, Dom. Proc, 1754. 
Biddulph v. Biddulph, 4 Cru. Dig. 549;) and it has been held to be void if contrary to law 
and reason, (4 Co. 12,) and no judge or jury is bound to take notice of it unless the same 
be specially pleaded. But see ane, book 1, p. 86. As to the distinctions between public 
and private acts, see ibid.; and as to the mode of passing private bills, and the standing 
orders of the house of lords relating thereto, see 4 Cru. Dig. 516, 517, 518, 553-563. As 
to the mode of pleading a private act of parliament, see 2 Chitty on Pleading, 4 ed. 579. 
—CHITTY. 

The terms ‘‘conveyance” and ‘‘ assurance’ are controvertible and synonymous. The 
State v. Farrand, 8 N. J. (3 Halstead) 333-335. ; 

A private act of assembly, authorizing a tenant by the curtesy to sell lands, reserving 
ground rents, payable to himself for life, and after his death to the heirs of his wife; 
which act was silent as to the surplus money, was held to be a species of conveyance, and 
the proceeds of the sale treated as realty. Estate of Tilghman, 5 Whart. (Pa.) 44, 65 

1846). 
: Ae heares in England, private acts of parliament have become a common mode of 
assurance and are upheld on the principle that parliament is omnipotent, that principle 
does not prevail with us. Powers v. Bergen, 6 N. Y. (2 Seld.) 366 (1852). 

(2) Tenants for life sometimes obtain private acts of parliament to enable them to 
charge the inheritance for the amount of necessary repairs and improvements, which 
must enure to the benefit of the remainderman and reversioner. But parliament, of 
course, is the judge whether the proposed repairs and improvements are adequately bene- 
ficial to the amount to be charged upon the estate. As to the forms to be observed in the 
passing of private statutes, see ante, 1 book, 181, et seq.—CHITTY. A 

Whyte v. The Mayor and Aldermen of Nashville, 2 Swan. (Tenn.) 369 (1852). An act 
of assembly after reciting certain lands were owned by A. and B., the heirs of C., an 
others, and that a division would be extremely difficult, if not impracticable, authorized 
any one interested to apply to the court to appoint commissioners to divide or to sell. 
Held, that the act was to be construed in the same manner as a conveyance, and that its 

rovisions were not outside of the powers of the legislature. Edwards v. Pope, 3 Ill. 


Scammon) 465 (1842). 
Book. II.—22. 805 


345-346 OF THE RIGHTS [Boox II 


any descent, testament, or act of law, and to find relief in parliament: which 
occasioned the king at the close of the session to remark, (6) that the good 
old rules of law are the best security; and to wish, that men might not have 
too much cause to fear that the settlements which they make of their estate, 
shall be too easily unsettled when they are dead, by the power of parliament. 
Acts of this kind are however at present carried on, in both houses, with 
great deliberation and caution; particularly in the house of lords they are 
usually referred to two judges to examine and report the facts alleged, and to 
settle all technical forms. Nothing also is done without the consent, expressly 
given, of all parties in being, and capable of consent, that have the remotest 
interest in the matter: unless such consent shall appear to be perversely and 
without any reason withheld. And, as was before hinted, an equivalent in 
money or other estate is usually settled upon infants, or persons not 7 esse, (3) 
or not of capacity to act for themselves, who are to be concluded by this 
act. Anda general saving is constantly added, at the close of the bill, of 
the right and interest of all persons whatsoever; except those whose consent 
is so given or purchased, and who are therein particularly named: though 
it had been holden, that, even if such saving be omitted, the act shall bind 
none but the parties. (c) (4) a 

*346] *A law thus made, though it binds all parties to the bill, is yet 
looked upon rather as a private conveyance, than as the solemn act 

of the legislature.(5) It is not therefore allowed to be a pudlic, but a mere 
private statute; it is not printed or published among the other laws of the 
session; it hath been relieved against, when obtained upon fraudulent 
suggestions;(d) it hath been holden to be void, if contrary to law and 
reason;(¢)(6) and no judge or jury is bound to take notice of it, unless the 


ec) Co. 188. Godb. 171. (e) 4 Rep. 12. 


b) Ibid. 163. McKenzie v. Stuart, Dom. Proc. 13 March, 1754. 
d) Richardson v. Hamilton, Canc. 8 Jan. 1778. 


{3} [In being.] Greenleaf’s Cruise on Real Property, vol. 2, p. 880 (1856). 

4) Jackson v. Catlin, 2 Johns. (N. Y.) 248, 263 (1807). Clark v. Van Sinlay, 15 Wend. 
(N. Y.) 440 (1836). Turnpike Co. v. Baxter, 10 Iredell (N. C.) 222, 225 (1850). Jn re 
Goodhue, 19 Ch. Ont. (Grant, 1872). 

(5) Case of St. Mary’s Church, 7 Sergeant & Rawle (Pa.) 517, 560 (1822). 

(6) It is easy enough to understand that, as to private acts, the courts adopt the con- 
struction that no merely general language shall extend to affect the right or title of 
strangers to the act, nor receive an interpretation which shall make it unreasonable or 
unjust. It is not so easy to understand how any act of king, lords, and commons, public 
and private, can be declared void because contrary to reason and Jaw. See vol. 1, Pp. QI, 
and note. The authority here relied on is Lord Cromwell v. Denny, 4 Rep. 12, which 
was an action of scandalum magnatum [Slander of great men] upon the statute 2 Ric. II. 
c. 5. The plaintiffin his count had misrecited the statute, so as to make it provide that 
whoever should act contrary to the prohibitions of the statute should incur the penalty. 
The judges thought that this meant that the innocent should be punished, and arrested 
the judgment on account of the misrecital. It was argued that the statute 2 Ric. I. c. 5 
was a private act, of which the judges could not take notice without pleading, and they 
must receive it as recited. But, in answer to this, it was resolved by the court that the 
statute 2 Ric. II. c. 5 was not a private but a public statute. This resolution entirely dis- 
posed of the case. It is true, another resolution is added, that if it were a private act, and 
such as alleged by the plaintiff, it would be contrary to law and reason, and therefore 
void. This second resolution, founded on a mere supposition, can only be regarded as a 
mere extrajudicial dictum. There is no case in which an act of parliament, public or 
private, has ever been declared void as contrary to law and reason. The act itself must be 
the highest evidence of what is law; and it is plainly not competent for any court to set up 
its reason against the reason of the highest authority in the land. No man can doubt the 
power of parliament to repeal or alter Magna Charta; and if they can alter the constitution 
of either house, or change the succession of the crown, as they have done, surely their 
power over a mere private estate must be without limit. In the United States, the bills of 
rights contained in the various State constitutions impose real and effective limitations upon 
legislation; and an act may be declared void, not because it is against reason, but because 
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same be specially set forth and pleaded to them. It remains however en- 
tolled among the public records of the nation, to be forever preserved as a 
perpetual testimony of the conveyance or assurance so made or established.(7) 

II. The king’s grants are also matter of public record. For as St. Germyn 
says,(/) the king’s excellency is so high in the law, that no freehold may be 
given to the king, nor derived from him but by matter of record.(8) And to 
this end a variety of offices are erected, communicating in a regular subordi- 
nation one with another, through which all the king’s grants must pass, and 
be transcribed and enrolled; that the same may be narrowly inspected by his 
officers, who will inform him if any thing contained therein is improper or 
unlawful to be granted. These grants, whether of lands, honors, liberties, 
franchises, or aught besides, are contained in charters, or letters-patent, that 
1s, open letters, dz/ere patents: so called because they are not sealed up, but 
exposed to open view, with the great seal pendent at the bottom; and are 
usually directed or addressed by the king to all his subjects at large. And 
therein they differ from certain other letters of the king, sealed also with his 
great seal, but directed to particular persons, and for particular purposes: 
which therefore, not being proper for public inspection, are closed up and 
sealed on the outside, and are thereupon called writs dose, litere clause, and 


(f) Dr. and Stud. b. 1, d. 8. 


it is in violation of the constitution. In most, if not all, these bills of rights is contained 
the provision that no man can be deprived of his property unless by the judgment of his 
peers or the law of the land; and by “law of the land”’ is meant some general law estab- 
lishing a rule for the community at large. Property can only be taken for a public use, 
and that upon compensation made. It is not competent to the legislature to take the 
property of A. and giveitto B. Hoke v. Henderson, 4 Devereux, N. C. Rep. 1. Jones’s 
Heirs v. Perry e¢ al. 10 Yerger, 59. Inthe matter of John and Cherry Streets, 19 Wen- 
dell, 659. Wilkinson v. Leland e¢ al. 2 Peters, 627. Norman v. Heist, 5 W. & S. 171. 
Private acts of the legislature are, however, frequently obtained to enable trustees to con- 
vert real into personal property, or, in general, to change investments; and such acts 
have been held to be constitutional and valid. Norris v. Clymer, 2 Barr, 277. In these 
cases a change of the subject-matter, for the benefit of all interested, is effected, but no 
change in the right or title of any of the parties. Whenever such a change has been 
attempted, the act has been declared unconstitutional and void. Norman v. Heist, 5 W. 
& S. 171. Bumberger v. Clippinger, 5 W. & S. 311. Rogers v. Smith, 4 Barr, 93. Brown 
v. Hummel, 6 Barr, 86.—SHARSWOOD. 

(7) A recent statute (19 & 20 Vict. c. 120) will probably render private acts of parliament 
much lessefrequent than they have hitherto been. This act empowers the court of chan- 
cery, with the consent of certain parties interested, to authorize leases and sales of settled 
estates. When there is a tenant in tail of full age, the consent of such tenant in tail, and 
the first of them, if more than one, and of all personsin existence having beneficial inter- 
ests prior to the estate-tail, and of all trustees having interests in behalf of unborn children 
prior to the estate-tail, is necessary. In all other cases, all persons whatsoever having 
beneficial interests under the settlement, and trustees having interests in behalf of unborn 
children, are required to consent. An order may, however, be made without consent, 
saving the rights of non-consenting parties. No application can be made under the stat- 
ute when a similar application has been already rejected by parliament; nor may the 
court authorize any act which would not have been authorized by the settler. The work- 
ing of this act remains to be seen. In many of the more usual cases of difficulty arising — 
from the accidental omission in settlements of powers of sale, or of powers to grant 
leases, the statute may be found to provide a simple and inexpensive remedy.— KERR. 

(8) Farrington v. the Frankfort Bank, 31 Barbour (N. Y.) 180, 182 (1857). The King 
v. 49 Casks of Brandy, 3 Haggard’s Admiralty Reports, 271 @ (1836). Greenleaf ’s Cruise 
on Real Prop. vol. 2, p. 910 (1856). 

Land was sold for taxes and was stricken off to the state. An entry thereof was made 
in the books of the auditor, to whom register was bound to return an account of the sales, 
but there was no provision in the act authorizing sales to the state to make such entry. 
Heid that the sale was void, being in violation of the common law principle that no free- 
hold may be given to the king nor derived from him except by matter of record. Rob- - 


inson v. Huff, 3 Littell (Ky.) (1823). 
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are recorded in the close-rolls, in the same manner as the others are in the 

atent-rolls. ae 
: ne or letters-patent must first pass by 67//: which is prepared 
* by the attorney and solicitor general, in consequence *of a warrant 

347] by y é D 

from the crown; and is then signed, that is, subscribed at the top, 

with the king’s own sign manual, and sealed with his privy signet, which is 
always in the custody of the principal secretary of state; and then sometimes 
it immediately passes under the great seal, in which case the patent is sub- 
scribed in these words, ‘‘ per ipsum regem, by the king himself.’’(g) Other- 
wise the course is to carry an extract of the bill to the keeper of the przvy 
seal, who makes out a writ or warrant thereupon to the chancery; so that the 
sign manual is the warrant to the privy seal, and the privy seal is the warrant 
to the great seal: and in the last case the patent is subscribed, ‘‘ per breve de 
privato sigillo, by writ of privy seal.’’(Z)(10) But there are some grants 
which only pass through certain offices, as the admiralty or treasury, in con- 
sequence of a sign manual, without the confirmation of either the szgne?, the 
great, or the privy seal. : 

The manner of granting by the king does not more differ from that by a 
subject, than the construction of his grants, when made. 1. A grant made 
by the king, at the sutt of the grantee, shall be taken most beneficially for 
the king, and against the party;(11) whereas the grant of a subject is con- 
strued most strongly against the grantor. Wherefore it is usual to insert in 
the king’s grants, that they are made, not at the suit of the grantee, but “‘ ex 
speciali gratia, certa scientia, et mero motu regis;’’(12) and then they have a 


(g) 9 Rep. 18. (h) Ibid. 2 Inst. 555. 


(9) Liter v. Green, 2 Wheaton, 306, 311 (1817). The first royal patent to the Duke of 
York was a grant or conveyance of lands from the crown and the source of all English 
titles in New York. Fowler’s History of the Law of Real Property, 11 (1895). 

A gift by the crown of incorporeal hereditaments, such as corporate franchises, when 
executed, is, in the strictest sense of the term, a grant. Dartmouth College v. Woodward, 
4 Wheaton, 685 (1819). 

A commission as clerk of a district court, founded on an act of legislature, grantable 
under the hands and seals of a majority of the judges of the general court is to be com- 
prehended under the general term ‘“‘ charter,’’ and the proper remedy to enforce obedience 
to such a commission is mandamus. Drew v. The Judges of Sweet Springs District Court, 
3 Hening & Mumford (Va.) 1, 23 (1808). 

(10) But now, under the statute 14 & 15 Vict. c. 82, which abolishes the offices of the 
clerk of the signet and privy seal, a warrant under the sign manual may be addressed to 
the lord chancellor, commanding him to cause letters-patent to be passed under the great 
seal. This warrant must be prepared by the attorney or solicitor general, setting forth 
the proposed letters-patent, and must be countersigned by one of the principal secretaries 
of state, and sealed with the privy seal.—KERR. 

(11) Alexander v. Greenup, 1 Va. (Mumford) 142 (1810). A municipal corporation, 
under authority derived from the commonwealth, granted to a railroad company, ‘‘a 
right of way fifty feet wide, through the commons of the city.’? eld that the grant was 
limited to the right of passage, and to receiving and discharging freight and passengers 
within said fifty feet, and conferred no authority upon the grantee to occupy any ground 
beyond the fifty feet granted for adjuncts necessary to the working of the railway, such as 
offices, engine sheds, tanks, etc. Mayor of Allegheny v. Ohio & Pa. R. R. Co., 26 Pa., 
(2 Casey) 355 360 (1855). 

(12) [‘‘ By the special favor, certain knowledge and mere motion of the king.’’] Dart- 
mouth College v. Woodward, 4 Wheaton, 685 (1819). Myers on Vested Rights, p. 520 
(1891). An act of legislature granted certain water lots to a municipal corporation. A 
question having arisen as to whether the title to “slips,” passed by that act, the court 
was of opinion that the act should be construed favorably to the grantee. ist. Because it 
was not a grant made at the solicitation of the grantee, was upon a valuable consideration, 
and was in the nature of a contract; the grantee assuming the trouble and cost of man- 
aging and disposing of the land and being bound to pay to the state a percentage received 
from sales. 3d. That it was the deliberate public act of the legislature. Hyman v. 
Read, 13 Cal. (Harmon) 444, 452 (1859). 
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more liberal construction.(7) 2. A subject’s grant shall be construed to 
include many things, besides what are expressed, if necessary for the opera- 
tion of the grant. Therefore, in a private grant of the profits of land for one 
year, free ingress, egress, and regress, to cut and carry away those profits, 
are also inclusively granted:(7) and if a feoffment of land was made by a 
lord to his villein, this operated as a manumission;(£) for he was otherwise 
unable to hold it. But the king’s grant shall not enure to any other intent 
than that which is precisely expressed in the grant.(13) As, if he 

grants land to an alien, it operates nothing; for *such grant shall not [*348 
also enure to make him a denizen, that so he may be capable of 

taking by grant:(7)(14) 3. When it appears, from the face of the grant, that 
the king is mistaken, or deceived, either in matter of fact or matter of law, 
as in case of false suggestion, misinformation, or misrecital of former grants; 
or if his own title to the thing granted be different from what he supposes; or 
if the grant be informal; or if he grants an estate contrary to the rules of 
law: in any of these cases the grant is absolutely void.(7)(15) For instance; 
if the king grants lands to one and his heirs male, this is merely void: for it 
shall not be an estate-tail, because there want words of procreation, to ascer- 
tain the body out of which the heirs shall issue: neither is it a fee-simple, as 
in common grants it would be; because it may reasonably be supposed, that 
the king meant to give no more than an estate-tail:(7) the grantee is there- 
fore (if any thing) nothing more than tenant at will.(0) And to prevent 
deceits of the king, with regard to the value of the estate granted, it is 
particularly provided by the statute 1 Hen. IV. c. 6, that no grant of his 
shall be good, unless, in the grantee’s petition for them, express mention be 
made of the real value of the lands. 

III. We are next to consider a very usual species of assurance, which is 
also of record; viz., a_ fixe of landsand tenements. In which it will be neces- 
sary to explain, 1. The zatuve of a fine; 2. Its several kinds; and 3. Its 
force and effect. 


zt) Finch. L. 100. 10 Rep. 112. im) Freem. 172. 

gj) Co. Litt. 56. n) Finch. 101, 102. ‘ 

i} Litt. 2 206. (0) Bro. Abr. tit. Estates, 34; tit. Patents, 104. 
l) Bro. Abr. tit. Patent, 62. Finch, L. 110. Dyer, 270. Day. 45. 


(13) 1 Story on Contracts (5 ed.) 786 note. The grants of an officer acting on behalf of 
the public and conveying lands not his own by virtue of a public law are within the 
reason of the rule applied in England to the king’s grants and ought not to be construed 
against the officer, nor to enure to any other intent than that precisely expressed. 
Haven v. Cram, 1 N. H. 93, 94 (Adams) (1817). 

(14) Fowler’s History of the Law of Real Property, p. 85 (1895). Elmondorff v. Car- 
michael, 3 Littell (Ky.) 474, 475 (1823). ; 

(15) Regina v. Baird, 4 Lower Canada, 330 (Lelievre and Angers, 1854). Greenleaf’s 
Cruise on Real Property, vol. 2, p. 895 (1856). f ‘ . 

B. obtained a grant of certain flats by a private act, which recited that the said land 
was in “front and on each side of the ferry wharf of B. at Harsmins,”’ etc. B. did not 
own the ferry wharf, or any of the uplands adjoining. The grant was held void for mis- 
representation. Gough w. Bell, 2 N. J. (Zabriskie) 441-486 (1850). When letters patent 
are void on their face by reason of being issued contrary to law, or the grant is of an 
‘estate contrary to law, such grant will be held void in a collateral proceeding. Parmelee 
v. Oswego & Syracuse R. R. Co., 7 Barb. 559-622 (1850). he fi 

A surveyor made up his field notes incorrectly; entirely omitting the tract actually 
surveyed. A patent was issued in accordance with the notes. _The grantee’s initials 
having been marked on trees near the corner, the court was of opinion that these monu- 
‘ments would govern, and that the patent was valid. Urquhart v. Burleson, 6 Texas 

02, 0 18 : * . . . . . 
Cae eee : en is not oe so sto land in individual proprietorship. 

i tates v. Schurz, 102 U. S. , 383 (1880). 
tice ne cointaens of a register ‘‘ steae pleasure,” when made under a statute not BIO 
viding for such tenure of office, is void so far as the limitation of office is concerned. 


Hammond v. McLay, 28 Upper Canada, Q. B. Rep. 463-483 (1869). 
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1. A fine is sometimes said to be a feoffment of record:(f) though it might 
with more accuracy be called an acknowledgment of a feoffment on record. 
By which is to be understood, that it has at least the same force and effect 
with a feoffment, in the conveying and assuring of lands: though it is one of 

those methods of transferring estates of freehold by the common law, 
*349] in which livery of seisin is not necessary *to be actually given; the 

supposition and acknowledgment thereof in a court of record, how- 
ever fictitious, inducing an equal notoriety. But, more particularly, a fine 
may be described to be an amicable composition or agreement of a suit, either 
actual or fictitious, by leave of the king or his justices: whereby the lands 
in question become, or are acknowledged to be, the right of one of the 
parties.(g) In its original it was founded on an actual suit, commenced at 
law for recovery of the possession of land or other hereditaments; and the 
possession thus gained by such composition was found to be so sure and 
effectual, that fictitious actions were, and continue to be, every day com- 
menced, for the sake of obtaining the same security. 

A fine is so called because it puts az end, not only to the suit thus com- 
menced, but also to all other suits and controversies concerning the same 
matter. Or, as it is expressed in an ancient record of parliament, (7) 18 Edw. 
I., ‘‘ Non in regno Anglie providetur, vel est, aliqua securitas major vel solen- 
nior, per quam aliquts statum certiorem habere possit, neque ad statum suum 
verificandum aliguod solennius testimonium producere, quam jfinem in curta 
domint regis levatum: quit quidem finis sic vocatur, eo quod fints et consum- 
matio omnium placitorum esse debet, et hacde causa providebatur.’’(16) Fines 
indeed are of equal antiquity with the first rudiments of the law itself; are 
spoken of by Glanvil(s) and Bracton(¢) in the reigns of Henry II. and Hen. 
III. as things then well known and long established; and instances have been 
produced of them even prior to the Norman invasion.(wz) So that the 
statute 18 Edw. I., called modus levandi fines,(17) did not give them original, 
but only declared and regulated the manner in which they should be levied or 
carried on. And that is as follows: 

1. The party to whom the land is to be conveyed or assured, com- 

*350] mences an action or suit at law against the other, *generally an 
action of covenant,(v) by suing out a writ of precipe, called a writ of 
covenant:(w) the foundation of which is a supposed agreement or covenant, 
that the one shall convey the lands to the other; on the breach of which 
agreement the action is brought.(18) On this writ there is due to the king, 


} Co. Litt. 50. (v) A fine may also be levied on a writ of mesne, 
q) Ibid. 120. of warrantia chartx, [warranty of the deed] or de 
_ $7) 2Roll. Abr. 13. consuetudinibus et servitiis. [Concerning customsand 
{ (8) LD. 8, ¢. 1. services.] Finch, L. 278. 

t), D5, 2.5, €. 28, (w) See Appendix, No. IV. 21. 


u) Plowd. 369. 


(16) [‘‘ There is no greater or more common security provided in the kingdom of Eng- 
land, or by which a person can acquire a surer title, than by a fine levied in the king’s 
court: nor can any testimony be produced more customary for confirming a title. It is 
called a fine because it is /iwis—that is, the end and consummation of all suits, and for 
this purpose it was provided.” ] Fines are now abolished in England by 3 and 4 William 
IV. c. 74. They never obtained to any extent in this country. Clay v. White, 1 Munf. 
(Va.) 162, 173 (1810). WVarick v, Jackson, 2 Wend. (N. Y.) 166, 203 (1828). Roseboom 
v. Van Vechten, 5 Den. (N. Y.) 421 (1848). Williams on Real Prop. p. 48 (6 ed. 1886). 
Scent Ejectment, p. 419 (1892). _Goodeve’s Mod. Law Real Prop. c. 3, p. 66 (Elph. 

ark), 

(17) [The manner of levying fines. ] 

(18) The writ of covenant, breve de conventione, is not mentioned by Glanvil; but it 
appears in a very few years after the publication of his book, and in the early years of 
Henry III. it could be had ‘‘as of course;’’ at all events when the tenement that was in 
question was of small value. Before Henry’s death it had become a popular writ, as men 
were by this time employing it, when they wanted to convey land by way of fine. Pol- 
lock and Maitland’s Hist. of Eng. Law, vol. 2, p. 214 (1895). 
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by ancient prerogative, a primer fine, or a noble for every five marks of land 
sued for; that is, one-tenth of the annual value. (x) The suit being thus 
commenced, then follows, re 

2. The licentia concordandi, or leave to agree the suit. (y) For, as soon as 
the action is brought, the defendant, knowing himself to be in the wrong, is 
supposed to make overtures of peace and accommodation to the plaintiff. 
Who, accepting them, but having, upon suing out the writ, given pledges to 
prosecute his suit, which he endangers if he now deserts it without license 
he therefore applies to the court for leave to make the matter up. This leave 
is readily granted; but for it there is also another fine due to the king by his 
prerogative, which is an ancient revenue of the crown, and is called the king’ s 
silver, or sometimes the fost fine, with respect to the primer fine before 
mentioned. And it is as much as the primer fine, and half as much more, 
or ten shillings for every five marks of land; that is, three-twentieths of the 
supposed annual value. (z) 

3. Next comes the concord, or agreement itself,(a) after leave obtained from 
the court: which is usually an acknowledgment from the deforciants (or those 
who keep the other out of possession) that the lands in question are the right 
of the complainant. And from this acknowledgment, or recognition 
of right, the party levying the fine is called the *cognizor, and he to [*351 
whom it is levied the cognizee. ‘This acknowledgment must be made 
either openly in the court of common pleas, or before the lord chief-justice of 
that court; or else before one of the judges of that court, or two or more 
commissioners in the county, empowered by a special authority called a writ 
of dedimus potestatem,(19) which judges and commissioners are bound, by 
statute 18 Edw. I. st. 4, to take care that the cognizors be of full age, sound 
memory, and out of prison. If there be any feme-covert among the cognizors, 
she is privately examined whether she does it willingly and freely, or by 
compulsion of her husband. (20) 

x) 2 Inst. 511. i his perquisites for deciding the cause. Robertson, 

{} Appendix, No. IV. 22. In the times of strict Cha. V. i. 31. 
feodal jurisdiction, if a vassal had commenced a { 5 Rep. 39. 2 oo Stat. 32 Geo. II. c. 14. 


suit in the lord’s court, he could not abandon it a) Appendix, No. LY. 238. 
without leave, lest the lord should be deprived of 


(19) [We have given power.] Durant v. Ritchie, 8 Fed. cases, 122 (1825). 

All fines acknowledged in Westminster must be acknowledged before a judge ora 
sergeant: if there be a judge in town, and if it be acknowledged there before any of his 
commissioners, it is irregular. 3 Taunt. 49. Fines and recoveries in Westminster hall of 
lands in Wales, or the counties palatine, are coram non judice, [Before a judge having no 
jurisdiction,] and therefore void. 1 Prest. Conv. 266. They may be levied in the 
respective local courts. See 34 & 35 Hen. VIII. c. 26. 43 Eliz.c.15. 2&3 Edw. VI. 
c. 28. 37 Henry VIII. c. 19. 5 Eliz.c. 7. Fines of copyhold lands should be levied in 
the lord’s court, and fines of land in ancient demesne in the court of the manor. I 
Cruise’s Dig. 93, b. 1 Prest. Conv. 159, 266. But the court of Common Pleas has juris- 
diction over the lands as far as they are of freehold tenure, so that the lord may implead 
or be impleaded in that court. Ib. 167. The courtsin England have no jurisdiction 
over lands in Ireland or the West Indies, though a fine of lands in the West Indies is: 
sometimes levied in the courts of Westminster hall, because the colonial courts respect 
such fine, as a species of solemn conveyance. Ib, A fine may be levied in the King’s 
Bench on a writ of error from the Common Pleas, (ib. 268;) and if it be levied on a writ 
returnable in King’s Bench, it is voidable only, not void. Co. Read. 8. 9 Vin. Abr. 
Fine, 217.—CHITTY. 2 

Or before justice of assize, in which case it is the practice, though not deemed absolutely 
necessary, to sue out a dedimus potestatem [We have given power] after the acknowledg- 
ment is taken. I Prest. Conv. 278. See also Jenk. Cent. 277. Co. Read. 9.—CHITTY. 

(20) Schouler’s Dom. Rel. 3 ed. p. 88, 2 58 (1882). Atcommon law, a feme covert [Mar- 
ried women] could convey her interest in real estate, only by levying a fine, or suffering a 
recovery. Fowler’s Hist. Law of Real Prop. p. 56 (1895). The record of the fine is evidence 
of the private examination of a married woman and cannot be contradicted. Her acknowl- 
edgment of a deed, and examination before an officer appointed for that purpose, takes the , 
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By these acts all the essential parts of a fine are completed: and, if the 
cognizor dies the next moment after the fine is acknowledged, provided it be 
subsequent to the day on which the writ is made returnable,(4) still the fine 
shall be carried on in all its remaining parts: of which the next is, 

4. The note of the fine;(c) which is only an abstract of the writ of covenant, 
and the concord; naming the parties, the parcels of land, and the agreement. 
This must be enrolled of record in the proper office, by direction of the statute 
5 rien. LV 3 'c.414; 

5. The fifth part is the foot of the fine, or conclusion of it: which includes 
the whole matter, reciting the parties, day, year, and place, and before whom 
it was acknowledged or levied.(@) Of this there are indentures made, or 
engrossed, at the chirographer’s office, and delivered to the cognizor and the 
cognizee, usually beginning thus, ‘‘ ec est finalis concordia, this is the final 
agreement,’’ and then reciting the whole proceeding at length. And thus 
the fine is completely levied at common law.(21) 

By several statutes still more solemnities are superadded, in order to render 

the fine more universally public, and less liable to be levied by fraud 
*352] orcovin. And first,(22) by 27 Edw. I. *c. 1, the note of the fine 

shall be openly read in the court of common pleas, at two several 
days in one week, and during such reading all pleas shall cease. By 5 Hen. 
IV. c. 14, and 23 Eliz. c. 3, all the proceedings on fines, either at the time 
of acknowledgment, or previous or subsequent thereto, shall be enrolled of 
record in the court of common pleas. Byr Ric. III. c. 7, confirmed and 
enforced by 4 Hen. VII. c. 24, the fine, after engrossment, shall be openly 
read and proclaimed in court (during which all pleas shall cease) sixteen 
times; viz., four times in the term in which it is made, and four times in 
each of the three succeeding terms; which is reduced to once in each term by 
31 Eliz. c. 2; and these proclamations are endorsed on the back of the 
record.(€)(23) It is also enacted by 23 Eliz. c. 3, that the chirographer of 
fines shall every term write out a table of the fines levied in each county in 
that term, and shall affix them in some open part of the court of common 
pleas at the next term: and shall also deliver the contents of such table to 
the sheriff of every county, who shall at the next assizes fix the same in some 
open place in the court, for the more public notoriety of the fine. 

2. Fines, thus levied, are of four kinds. 13. What in our law French is 
called a fine ‘‘ sur cognizance de droit, come ceo que il ad de son done,’’ or a fine 
upon acknowledgment of the right of the cognizee, as that which he hath of 


(2) Comb. 71. (d) Ibid. 25. 
c) Appendix, No. IV. 34. (e) Appendix, No. IV. 26. 


place of a fine; and the officer’s certificate is final, and if defective in regard to the 
ae cannot be supplied by parol evidence. Elmwood v. Klock, 13 Barb. (N. Y.) 
52 (1852). 

(21) If the land lie in different counties, there must be a writ, concord, and fine for 
the parcels in each county, (1 Prest. Cony. 286;) and several owners of distinct tenements 
will not be allowed to join in the same fine, unless the lands are under the value of 200/. 
and there is an affidavit to that effect. But this rule does not apply in the case of copar- 
ceners, joint-tenants, and tenants in common.—Currry. 

(22) As to the utility of proclamations, see 1 Prest. 214, ef seg. 2 Saund. index, tit. 
Fines. Fines are as effectual as conveyances, without proclamations; but without that 
ceremony they cannot operate to bar issue, nor gain any title by non-claim: therefore 
fines levied in courts of ancient demesne, and such other courts as have not the power of 
making proclamations, are good as conveyances only; for no fine but a fine with proc- 
lamations is within the statute 4 Hen. VII., which enacts that a fine with proclamations 
shall bar an estate-tail. 1 Salk. 339. 1 Saund. 258, a., note 8.—Currry. 

(23) It was provided by 11 & 12 Vict. c. 70 that all fines theretofore levied in the court 
of Common Pleas should be conclusively deemed to have been levied with proclamations. 
Goodeve’s Modern Law of Real Property, chap. 3, p. 67 (1891). 
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the gift of the cognizor.(/)(24) This is the best and surest kind of fine; 
for thereby the deforciant, in order to keep his covenant with the plaintiff, 
of conveying to him the lands in question, and at the same time to avoid the 
formality of an actual feoffment and livery, acknowledges in court a former 
feoffment, or gift in possession, to have been made by him to the plaintiff. 
This fine is therefore said to be a feoffment of record; the livery, thus acknowl- 
edged in court, being equivalent to an actual livery: so that this assurance is 
rather a confession of a former conveyance, than a conveyance now 
originally made; for the deforciant or cognizor acknowledges, *cog- [353 
noscit, the right to be in the plaintiff, or cognizee, as that which he 

hath de son done, of the proper gift of himself, the cognizor. 2. A fine ‘‘ sur 
cognizance de drott tantum,’’ or upon acknowledgment of the right merely; 
not with the circumstance of a preceding gift from the cognizor. ‘This is 
commonly used to pass a veversionary interest which is in the cognizor. For 
of such reversions there can be no feoffment, or donation with livery, sup- 
posed; as the possession during the particular estate belongs to a third per- 
son.(g) It is worded in this manner: ‘‘ that the cognizor acknowledges the 
right to be in the cognizee; and grants for himself and his heirs, that the 
reversion, after the particular estate determines, shall go to the cognizee.’’ (2) 
3. A fine ‘‘sar concessit’’ is where the cognizor, in order to make an end of 
disputes, though he acknowledges no precedent right, yet grants to the 
cognizee an estate de novo,(25) usually for life or years, by way of supposed 
composition. And this may be done reserving a rent, or the like; for it oper- 
ates as a new grant.(z) 4. A fine ‘‘ sur done, grant, et render’’ is a double 
fine, comprehending the fine sur cognizance de drott come ceo, etc., and the fine 
sur concessit; and may be used to create particular limitations of estate: 
whereas the fine sur cognizance de drott come ceo, etc. conveys nothing but an 
absolute estate, either of inheritance or at least a freehold.(7) In this last 
species of fine, the cognizee, after the right is acknowledged to be in him, 
grants back again, or renders to the cognizor, or perhaps to a stranger, some 
other estate in the premises.(26) But, in general, the first species of fine, 
sur cognizance de droit come ceo, etc., is the most used, as it conveys a clean 
and absolute freehold, and gives the cognizee a seisin in law, without an 
actual livery; and is therefore called a fine executed, whereas the others are 
but executory. 

3. We are next to consider the force and effect of a fine. ‘These principally 
depend, at this day, on the common law, and the two statutes 4 Hen. VII. c. 
24, and 32 Hen. VIII. c. 36. The ancient common law, with respect 
to this point, *is very forcibly declared by the statute 18 Edw. I., in [*354 
these words:—‘‘ And the reason, why such solemnity is required 
in the passing of a fine, is this; because the fine is so high a bar, and of so 
great force, and of a nature so powerful in itself, that it precludes not only 
those which are parties and privies to the fine, and their heirs, but all other 
persons in the world, who are of full age, out of prison, of sound memory, 
and within the four seas, the day of the fine levied; unless they put in their 


(f) This is that sort of which an example is given h) West Symb. p. 2, 2 95. 
in the Appendix, No. IY. i) West, p. 2, 2 66. 
(g) Moor. 629. j) Salk. 340. 


(24) Goodeve’s Modern Law of Real Property, Elphinstone and Clark, 3 ed. (1891) 
chap. 3, p. 68. : 

25) [Anew.] Sheppard’s Touchstone, 1 Preston, 4 (1820). 

(38) The estate so rendered makes the conusor a new purchasor as much as a feoffment 
and refeoffment at common law. ‘Thus, if before the fine the estate descended ex parte 
materna [On the mother’s side], it is afterwards descendible in the paternal line. I 
Salk, 337, Dy. 237, b. Co. Litt. 316.—CHITTY. 
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claim on the foot(#) of the fine within a year and a day.’’(27) But this. 
doctrine, of barring the right by ~o-claim, was abolished for a time by a 
statute made in 34 Edw. III. c. 16, which admits persons to claim, and _fal- 
sify a fine, at any indefinite distance;(/) whereby, as Sir Edward Coke 
observes,(m) great contention arose, and few men were sure of their posses- 
sions, till the parliament held 4 Hen. VII. reformed that mischief, and excel- 
lently moderated between the latitude given by the statute and the rigor of 
the common law. For the statute, then made,(z) restored the doctrine 
of non-claim, but extended the time of claim. So that now, by that statute, 
the right of all strangers whatsoever is bound, unless they make claim, by 
way of action or lawful entry, not within oe year and a day, as by the com- 
mon law, but within jive years, after proclamations made: except feme- 
coverts, infants, prisoners, persons beyond the seas, and such as are not of 
whole mind; who have five years allowed to them and their heirs, after the 
death of their husbands, their attaining full age, recovering their liberty, 
returning into England, or being restored to their right mind. (28) 
It seems to have been the intention of that politic prince, king Henry VII., 
to have covertly by this statute extended fines to have been a bar of estates- 
tail, in order to unfetter the more easily the estates of his powerful 
*355] and lay *them more open to alienations; being well aware that power 
nobility, will always accompany property. But doubts have arisen 
whether they could, by mere implication, be adjudged a sufficient bar, (which 
they were expressly declared zof to be by the statute de donzs,) the statute 32 
Hen. VIII. c. 36 was thereupon made; which removes all difficulties, by 
declaring that a fine levied by any person of full age, to whom or to whose 
ancestors lands have been entailed, shall be a perpetual bar tothem and their 
heirs claiming by force of such entail:(29) unless the fine be levied by a 


(k) Sur la pie, as it is in the Cotton MS.,and not tinualclaim. 2Inst. 518. Thesecond isnot nowin 
ur le pats, as printed by Berthelet, and in 2 Inst. force under the statute of Henry VII. 


11. There were then four methods of claiming, so 1) Litt. 2 441. 
as to avoid being concluded by a fine: 1. By action. m) 2 Inst. 518. 
2. By entering such claim on the record at the foot n) 4 Hen, VIL. c. 24. See page 118. 


of the fine. 3. By entry on the lands, 4. By con- 


(27) Roseboom v. Van Vechten, 5 Den. (N. VY.) 422 (1848). Goodeve’s Mod. Law 
Real Prop. c. 3, p. 67 (Elph. & Cl. 1891). 

(28) This is the chief use and excellence of a fine, that it confirms and secures a sus- 
picious title, and puts an end to all litigation, after five years. Other conveyances and 
assurances admit an entry to be made upon the estate within twenty years, and, in some 
instances, the right to be disputed in a real action for sixty years afterwards. Harg, Co. 
Litt. 121, a., n. 1.—CHRISTIAN. 

_ By statute 3 & 4 Will. IV. c. 74, sec. 15, every tenant in tail is empowered to dispose, 
either absolutely in fee simple or for a less estate of the lands entailed as against all per- 
sons who might have claimed the lands by force of the estate tail if it had not been so 
defeated. Chitty’s Eng. Stats. vol. 4, title Fines and Com. Recoveries, Pp. 7 et seg. 

(29) The operation of a fine levied by a tenant in tail, when he has the reversion in 
himself and there are no intermediate remainders, is by letting the reversion into posses- 
sion; but, if he suffers a recovery in the like case, it operates to defeat the reversion. As 
for example, B. was tenant in tail by descent, with reversion to himself in fee of certain 
lands, of which A. (his ancestor) had granted leases, with covenants for further renewal. 
Now, in the first place, although the tenant in tail is empowered under the enabling 
statute (32 Hen. VIII. c. 28) to grant leases for twenty-one years or three lives, pursuant 
to the directions of the statute, he has plainly no power, either by the statute or by the 
common law, to bind the issue in tail to a further renewal; and, consequently, whatever 
covenants A. might have made to that effect, they would not be binding upon the heir in 
respect of the estate-tail. Secondly, with respect to the reversion in fee, which also. 
descended at the same time from A. to B., this was hereditas infructuosa [Barren in- 
heritance] as long as the estate-tail subsisted; and although the covenants of the ancestor 
are said to descend as an ous [Burden] upon the heir, whether he inherits any estate 
or not, yet they lie dormant, and are not compulsory until he has assets by descent 
from or through that same ancestor. But a reversion or a remainder expectant upon 
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woman after the death of her husband, of lands which were, by the gift of 
him or his ancestors, assigned to her in tail for her jointure;(0) or unless it 
be of lands entailed by act of parliament or letters-patent, and whereof the 
reversion belongs to the crown. (30) 

From this view of the common law, regulated by these statutes, it appears, 
that a fine is a solemn conveyance on record from the cognizor to the cogni- 
zee, and that the persons bound by a fine are parties, privies, and stvangers. 

The farties are either the cognizors, or cognizees, and these are immediately 
concluded by the fine, and barred of any latent right they might have, even 
though under the legal impediment of coverture. And indeed, as this is. 
almost the only act that a _feme-covert, or married woman, is permitted by law 
to do, (and that because she is privately examined as to her voluntary con- 
sent, which removes the general suspicion of compulsion by her husband, ) it 
is therefore the usual and almost the only safe method whereby she can join 
in the sale, settlement, or encumbrance, of any estate. (31) 


(0) See statute 11 Hen. VII. ¢. 20, 


an estate-tail is not assets, because it is always in the power of the tenant in tail in pos- 
session to bar it at-his pleasure. Let us then suppose that, under these circumstances, 
B. levies a fine, with proclamations, under the statute 4 Hen. VII. c. 24, and 32 Hen. 
VIII, c. 36, (which is said to be the mode usually resorted to in such cases when there 
are no intervening remainders,) for the sake of quieting the possession, or in order to 
prepare for making a new settlement. Now, by the operation of the fine, in the first 
instance, the conusor takes a fee-simple qualified, determinable upon the death and failure: 
of the issue of the tenant in tail, and which is afterwards reconveyed by the deed to lead 
the uses of the fine to B. himself, who consequently becomes tenant of the feé-simple 
qualified, together with the old reversion to himself in fee-simple absolute. But it is. 
a maxim in law that, when two estates in succession are vested in the same person, the 
less estate always merges in the greater; and though an estate-tail does not merge, 
because of the statute de donis [Of gifts], which would otherwise be of no effect, there 
is no such exception with respect to the qualified or base fee extracted out of the 
estate-tail and which therefore instantly merges in the old reversion in fee-simple; 
and, consequently, the hereditas infructuosa [Barren inheritance] being now reduced 
into possession, the heir has assets by descent from the same ancestor who entered into. 
the covenants, and is of course bound by those covenants. And so it was adjudged 
in the case of Kellow v. Rawdon (Carth. 129) the reversion in fee expectant upon 
an estate-tail in possession was not assets; but no sooner was the estate-tail become ex- 
tinct, and the reversion vested in possession in the heir by the operation of the fine, 
than it thereupon became assets and liable to all the encumbrances of the ancestor. 

We have here, then, the principle upon which the fine operates to let the reversion 
into possession, and to make the heir chargeable in such case, in respect of assets 
descended, who was not so before. But in the case of a recovery it is otherwise. Why? 
Because the estate conveyed by the recovery is that of fee-simple absolute, of which the 
recoveror acquires seisin, not by compromise, as in the case of a fine, but by adjudication 
of an adverse possession grounded upon an older and better title; and consequently 
the operation of the recovery is to defeat the reversion, together with all the mesne 
estates and encumbrances, precisely in the same manner as if the recoveror had actually 
recovered in a really adverse suit. Ritso’s Introd. 204.—SHARSWOOD. 

(30) Goodeve’s Modern Law of Real Property, chap. 3, p. 67 (1891). _ : 

(31) The uses of a fine, in the modern practice, are, first, to extinguish dormant titles 
which are barred after five years’ non-claim by the statutes 18 Edw. I. and 4 Hen. VII. c. 
24. Or, secondly, to bar the issue in tail under the statutes 4 Hen. VII. c. 24, and 32 
Hen. VIII.c. 36. Or, thirdly, to pass the estates of femes covertes [Married women] in 
the inheritance or freehold of lands and tenements. In the last instance, the fine is 
supposed by Blackstone to be binding upon the feme coverie, because she is privately ex- 
amined as to her voluntary consent. But, if that were indeed the principal reason, any 
other mode of conveyance to which the same form of private examination were superadded 
would be as binding as a fine. It seems that the fine is binding in such case because it 
is the conclusion of a real action commenced by original writ,—without which prelimi- 
nary, even at this day, a fine would be a nullity. In the ancient practice, the recovery of} 
the estate of a wife in areal action was held to be binding notwithstanding the coverture. 
Upon the same principle, the fine is held to be binding in the present instance, because 
of the supposed depending of areal action, (of which the fine is an amicable composition. 
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Privies to a fine are such as are any way related to the parties who levy the 
fine, and claim under them by any right of blood or other right of represen- 
tation. Such as are the heirs general of the cognizor, the issue in tail since 
the statute of Henry the Eighth, the vendee, the devisee, and all others who 

must make title by the persons who levied the fine. For the act of 
356] the ancestors shall bind the heir, and the act *of the principal his 
substitute, or such as claim under any conveyance made by him sub- 


sequent to the fine so levied.( A) : ; 
Strangers to a fine are all other persons in the world, except only parties 


and privies.(32) And these are also bound by a fine, unless, within five 
years after proclamations made, they interpose their claim, provided they are 
under no legal impediments, and have then a present interest in the estate. 
The impediments, as hath before been said, are coverture, infancy, imprison- 
ment, insanity, and absence beyond sea; and persons who are thus incapa- 
citated to prosecute their rights, have five years allowed them to put in their 
claims after such impediments are removed. Persons also that have not a 
present, but a future interest only, as those in remainder or reversion, have 
five years allowed them to claim in, from the time that such right accrues. (¢) 


(p) 3 Rep. 87. (q) Co. Litt. 372. 


by agreement,) and not because of the form of private examination, which is only a cir- 
cumstance in the mode of levying the fine, and a merely secondary incident introduced 
to prevent compulsion. And, although fines and recoveries are now no more than feigned 
proceedings, or, as they are usually called, common assurances, yet, in point of bar and 
conclusion, they are still governed by the same principles as if they were really adverse 
suits. Co. Litt. 121, a.,n. Ritso’s Introd. 204, n.—SHARSWOOD. 

Sheppard’s Touchstone, 1 Preston 21 (1820). Roseboom v. Van Vechten, 5 Denio 
(N. Y.) 424 (1848). Judge Story, in the case of Durant v. Ritchie, 4 Mason 54, said that 
fines, as a mode of conveyance, did not appear ever to have been adopted in this coun- 
try; and common recoveries, though resorted to for other purposes, were not known to 
have been used for the transfer of the estates of femes covert [Married women]. Thomp. 
son, Ch. J., in Jackson v. Gilchrist, 15 Johns. 115, in regard to alienation of lands by 
married women, remarked that the common law modes by fine and recovery never were 
in use here. Very soon after the settlement of this country alienation by deed prevailed, 
and the expensive process by fine fell into disuse. Albany Fire Ins. Co. v. Bay, 4 Coms. 
(N.Y.) 10, 13 (1850). 

The essentials of this method of conveyance by married women is preserved by the 
requirement that she be examined separately from her husband, as to her voluntary con- 
sent, by an officer, who is first to inform her of the meaning and effect of the deed she 
is to execute, and before whom she acknowledges the deed. Knight v. Lawrence, 19 Colo. 
425, 436 (1894). She cannot afterward impeach the truth of the record even though of 
unsound mind, for it is equivalent toa fine inopen court. Woodburn vz. Gorrell, 66 (N. 
C. ) 82 (1872). Although the act of an officer in taking and certifying an acknowledgment 
of a married woman toa deed is a judicial act, the officer’s duties are ministerial, not 
judicial, so as to disqualify him from taking the acknowledgment of a deed to his uncle 
ie an First National Bank of Helena v. Roberts, 9 Mont. (Maddox) 323, 338 

1890). 

(32) Whenever a fine begins to run against a person, it will continue to run against him; 
and in case of estates of inheritance, either in fee, or in tail, etc., against his heirs; and 
* in case of chattel interests, etc., against his executors, etc., notwithstanding any subse- 
quent disability. 4 T. Rep. 301. Plowd. 356. And, therefore, if the five years com- 
menice against a person who is adult, etc., they will continue to run against that person 
though he becomes imprisoned, insane, etc. And, though he dies either free from any 
disability or under a disability, leaving, for his heir, issue, or personal representative, a 
person who is either an infant under coverture, insane, or imprisoned, or though he dies 
intestate and no /etters of administration are taken, the five years’ non-claim will con- 
tinue to run. I Prest. on Conv. 241, 242. See further, upon the entry to avoid a fine 
Adams on Ejectment, 83 to 94. 1 Saund. 319, n.,b. 2 Saund. index, tit. Fine; and I 
Preston on Conv. 200, ef seq. 

A fine and five years’ non-claim are conclusive evidence of title in the cognizee against 
all persons not under legal disability; and a fine alone is sufficient to support an action of 
ejectment against a person who has entered during the five years without title. Jackson 
v. Smith, 13 Johns. 426. Roseboom v. Van Vechten, 5 Denio (N. Y.) 424 (1848). Mar- 
tinsdale’s Lessee v. Troop, 3 H. & McH. (Md.) 244, 259. 
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And if within that time they neglect to claim, or (by the statute 4 Anne, c. 
16) if they do not bring an action to try the right within one year after 
making such claim, and prosecute the same with effect, all persons whatso- 
ever are barred of whatever right they may have, by force of the statute of 
non-claim. 

But, in order to make a fine of any avail at all, it is necessary that the 
parties should have some interest or estate in the lands to be affected by it. 
Else it were possible that two strangers, by a mere confederacy, might with- 
out any risk defraud the owners by levying fines of their lands; for if the 
attempt be discovered, they can be no sufferers, but must only remain zz statu 
guo,;(33) whereas if a tenant for life levies a fine, it is an absolute forfeiture of 
his estate to the remainderman or reversioner,(7) if claimed in proper time. 
It is not therefore to be supposed that such tenants will frequently run so great 
a hazard; but if they do, and the claim is not duly made within five years 
after their respective terms expire,(s) the estate is forever barred by it. Yet 
where a stranger, whose presumption cannot be thus punished, off- 
ciously interferes in an estate which in no wise belongs to him, *his [[*357 
fine is of no effect, and may at any time be set aside (unless by such 
as are parties or privies thereunto)(¢) by pleading that “‘ partes finis nihil 
habuerunt.’’(34) And, even if a tenant for years, who hath only a chattel 
interest, and no freehold in the land, levies a fine, it operates nothing, but is: 
liable to be defeated by the same plea.(z) Wherefore when a lessee for years 
is disposed to levy a fine, it is usual for him to make a feoffment first, to 
displace the estate of the reversioner,(v) and create a new freehold by 
disseisin.(35) And thus much for the conveyance or assurance by fine: 
which not only, like other conveyances, binds the grantor himself, and his. 
heirs; but also all mankind, whether concerned in the transfer or no, if they 
fail to put in their claims within the time allotted by law.(36) 


" Co. Litt. 251. i 5 Rep. 123. Hardr. 401. 
a ae 52. v) Hardr. 402. 2 Lev. 52. 
t ob. 334. 


(33) [In the state in which (things were); in the former condition. ] 

(34) [‘‘ The parties to the fine had no interest in the land.”] Watson v. Watson, ro 
Conn. go (1834). Roseboom v. Van Vechten, 5 Denio (N. Y.) 424 (1848). 

(35) So a person coming to a title which is bound by an equitable right cannot, by 
levying a fine, discharge his estate from the consequences of that right. 1 Sch. & Lef. 
380. In the case of Lord Portsmouth v. Vincent, (cited in Lord Pomfret v. Lord Windsor, 
2 Ves. 476,) tenants at will in possession under a letting by a receiver in the court of 
chancery were, by the neglect of the parties in the cause, suffered to remain in possession 
for a great number of years, and not called on for their rent. They levied fines, and 
insisted on them as a bar; but lord Hardwicke said, ‘‘ No: you gained possession as. 
tenants under the receiver of the court: you gained that possession therefore in confi- 
dence, and you shall not by means of that possession defeat the title of the persons for 
whom you had the possession.’? And he would not suffer the fine and non-claim to be 
abar. 1 Sch. & Lef. 380. So where there was tenant for life, remainder to R. P. in fee, 
and the tenant for life leased for her life, and died in 1799, and lessee continued in pos- 
session without paying rent till his death in 1815, when his son took possession, and con- 
tinued without paying rent, and in 1817 levied a fine with proclamations, it was held that 
the heir of R. P., the remainderman, might maintain an ejectment against the son, without 
an actual entry to avoid the fine, or a notice to determine the tenancy. 3 M. & 5. 271. 
—CHITTY. ; f 

(36) It is not necessary to be in possession of the freehold in order to levy a fine; but 
if any one entitled to the inheritance, or to a remainder in tail, levies a fine, it will bar 
his issue and all heirs‘who derive their title through him. Hob. 333. A fine by tenant 
in tail does not affect subsequent remainders, but it creates a base or qualified fee, deter- 
minable upon the failure of the issue of the person to whom the estate was granted in 
tail; upon which event the remainderman may enter. Mashell v. Clarke, 2 Lord Raym. 
778, Doe v. Whitehead, 3 Burr. 704. Doe v. Rivers, 7 T. R. 276. Doe v. Wichelo, 8 T. 
R. 211. If tenant in tail, with an immediate reversion in fee, levies a fine, the base fee 
merges in the reversion, and he thus gains a fee simple, which will become liable to all. 
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IV. The fourth species of assurance, by matter of record, is a common 
recovery. Concerning the original of which it was formerly observed, (w) 
that common recoveries were invented by the ecclesiastics to elude the statutes 
of mortmain; and afterwards encouraged by the finesse of the courts of law 
in 12 Edw. IV. in order to put an end to all fettered inheritances, and bar not 
only estates-tail, but also all remainders and reversions expectant thereon. 
I am now, therefore, only to consider, first, the za¢ure of a common recovery; 
and, secondly, its force and effect.(37) 

1. And, first, the ature of it; or what a common recovery is. A common 
recovery is so far like a fine, that it is a suit of action, either actual or ficti- 
tious: and in it the lands are recovered against the tenant of the freehold; 
which recovery, being a supposed adjudication of the right, binds all persons, 
and vests a free and absolute fee-simple in the recoveror. A recovery there- 
fore being in the nature of an action at law, not immediately compromised 
like a fine, but carried on through every regular stage of proceeding, I am 

greatly apprehensive that its form and method will not be easily un- 
**358] derstood by the student who is not yet acquainted *with the course 

of judicial proceedings; which cannot be thoroughly explained till 
treated of at large in the third book of these commentaries. However, I shall 
endeavor to state its nature and progress, as clearly and concisely as I can; 
avoiding, as far as possible, all technical terms and phrases not hitherto 
interpreted. 

Let us, in the first place, suppose David Edwards(x) to be tenant of the 
freehold, and desirous to suffer a common recovery, in order to bar all entails, 
remainders, and reversions, and to convey the same in fee-simple to Francis 
Golding. ‘To effect this, Golding is to bring an action against him for the 
lands; and he accordingly sues out a writ, called a precife quod reddat,(38) 
because those were its initial or most operative words when the law proceed- 
ings were in Latin. In this writ the demandant Golding alleges that the 
defendant Edwards (here called the tenant) has no legal title to theland; but 
that he came into possession of it after one Hugh Hunt had turned the 
demandant out of it.(y) The subsequent proceedings are made up into a 
record or recovery-roll, (2) in which the writ and complaint of the demandant 
are first recited: whereupon the tenant appears, and calls upon one Jacob 
Morland, who is supposed, at the original purchase, to have warranted the 
title to the tenant, and thereupon he prays, that the said Jacob Morland may 
be called in to defend the title which he so warranted. ‘This is called the 
voucher, vocatio, or calling of Jacob Morland to warranty; and Morland is 
called the vouchee. Upon this, Jacob Morland, the vouchee, appears, is 
impleaded, and defends the title. Whereupon Golding the demandant desires 
leave of the court to zmparl, or confer with the vouchee in private: which is 


sy Pages 117, 271. y) 31. 
x) See Appendix, No. V. {4 22 


the encumbrances of the ancestors, from whom the estate-tail descended, as judgments 
recognizances, and such leases as are void in respect to the issue in tail. ide BR 108. 
1 Cru. 274. It also lets in encumbrances created by himself, which were defeasible by 
issue in tail; and after recovery they will follow the lands in the hands of a dona jide 
purchaser. Pig. 120. 2 Cru. 287.—CHRISTIAN. 

A person holding land by deforcement cannot by levying a fine affect a stranger to it 
Lion v. Burtris, 20 Johns. 483. ; 

(37) Pingrey on Real Property, vol. 1, p. 315 (1895). Sheppard’s Touchstone, 1 Preston 
37 (1820). Common recoveries are now abolished in England by statute 3 and 4 Will. 
IV. c. 74. Goodeve’s Modern Law of Real Property, Elphinstone & Clark chap. 3, p 
65 (1891). They never obtained in this country. ta 

(38) [Command him to restore. ] 
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(as usual) allowed him. And soon afterwards the demandant Golding 
Teturns to court, but Morland the vouchee disappears, or makes default. 
Whereupon judgment is given for the demandant, Golding, now called the 
recoveror, to recover the lands in question against the tenant, Ed- 

wards, who is now the recoveree; *and Edwards has judgment to [*359 
recover of Jacob Morland lands of equal value, in recompense for the 

lands so warranted by him, and now lost by his default; which is agreeable to 
the doctrine of warranty mentioned in the preceding chapter.(a@) ‘This 
is called the recompense, or recovery in value. But Jacob Morland having no 
lands of his own, being usually the crier of the court, (who, from being fre- 
‘quently thus vouched, is called the common vouchee,) it is plain that Edwards 
has only a nominal recompense for the land so recovered against him by 
‘Golding; which lands are now absolutely vested in the said recoveror by 
judgment of law, and seisin thereof is delivered by the sheriff of the county. 
So that this collusive recovery operates merely in the nature of a conveyance 
in fee-simple, from Edwards the tenant in tail, to Golding the purchaser. 

The recovery, here described, is with a single voucher only; but sometimes 

‘it is with double, treble, or further voucher, as the exigency of the case may 
require. And indeed it is now usual always to have a recovery with double 
voucher at the least: by first conveying an estate of freehold to any indifferent 
‘person, against whom the precife(38) is brought; and then he vouches the 
‘tenant in tail, who vouches over the common vouchee.() For, if a recovery 
be had immediately against tenant in tail, it bars only such estate in the 
‘premises of which he is then actually seised; whereas if the recovery be had 
‘against another person, and the tenant in tail be vouched, it bars every latent 
right and interest which he may have in the lands recovered.(c) If Edwards 
therefore be tenant of the freehold in possession, and John Barker be tenant 
‘in tail in remainder, here Edwards doth first vouch Barker, and then Barker 
‘vouches Jacob Morland the common vouchee; who is always the last person 
vouched, and always makes default: whereby the demandant Golding re- 
‘covers the land against the tenant Edwards, and Edwards recovers a recom- 
pense of equal value against Barker the first vouchee; who recovers the like 
against Morland the common vouchee, against whom such ideal recovery in 
-value is always ultimately awarded. (39) 


(a) Page 301. (c) Bro. Abr. tit. Taile, 82. Plowd. 8. 
(b) See Appendix, page xviii. 


(38) [Writ of entry.] reediae ; 

(39) Mr. Ritso has the following note upon the distinction between single and double 
~voucher: — ; 

‘“‘In the case of a recovery with single voucher, supposing the precipe [Command] 
upon which the recovery is grounded to be brought immediately against the tenant in 
tail himself, who appears and vouches over the common vouchee to warranty, it is then 
‘the estate-tail of which he is actually seised at the time which is defeated; and, conse- 
quently, remainders and reversions, together with all latent droits [Rights] and interests, 
are not barred. Secondly, if the tenant in tail levies a fine—as he usually does—pre- 
paratory to the recovery, now, the estate-tail being thus divested by the operation of the 
fine, the recovery which is had thereon is no longer of the old fee-tail, but of the new 
fee-simple which has been extracted out of it. In this case, however, as well as in the 
former, a sufficient recovery cannot be had with single voucher, but cnly with double 
voucher at least, though not exactly for the same reason; for in the former case, in which 
the recoveree or tenant to the prcipe [Writ of entry] was actually seised at the time 
of an estate-tail, the recovery was necessarily of that estate and nothing more; but 
in the latter case, in which the estate-tail was previously divested or discontinued 
by the fine and turned to a droit [Right] the recoveree or tenant to the precipe 
[Writ of entry] had a fee-simple, the recovery of which is good against him by way 
.of estoppel, (Co. Litt. 352, a.,) but upon his death may be avoided by the issue by defeat- 
ing the discontinuance under which it was created. As, for example, when the tenant 
in tail levies a fine, it operates in the first instance as a discontinuance. Suppose, then, 
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*360] *This supposed recompense in value is the reason why the issue in 

tailis held to be barred by a common recovery. For if the recoveree 
should obtain a recompense in lands from the common vouchee, (which there 
is a possibility in contemplation of law, though avery improbable one, of his 
doing, ) these lands would supply the place of those so recovered from him by 
collusion, and would descend to the issue in tail.(d)(40) ‘This reason will also 
hold with equal force, as to most remaindermen and reversioners; to whom 
the possibility will remain and revert, as a full recompense for the reality, 
which they were otherwise entitled to: but it will not aways hold: and there- 
fore, as Pigot says, (e) the judges have been even astw/i(41) in inventing other 
reasons to maintain the authority of recoveries. And, in particular, it hath 
been said, that, though the estate-tail is gone from the recoveree, yet it is not 
destroyed, but only transferred; and still subsists, and will ever continue to 
subsist, (by construction of law, ) in the recoveror, his heirs and assigns: and, 
as the estate-tail so continues to subsist forever, the remainders or reversions 
expectant on the determination of such an estate-tail can never take 
place. (42) 

To such awkward shifts, such subtle refinements, and such strange reason- 
ing, were our ancestors obliged to have recourse, in order to get the better of 
that stubborn statute de donis.(43) The design for which these contrivances: 
were set on foot was certainly laudable; the unriveting the fetters of estates-tail, 
which were attended with a legion of mischiefs to the commonwealth: but, 
while we applaud the end, we cannot admire the means. Our modern courts 
of justice have indeed adopted a more manly way of treating the subject; by 
considering common recoveries in no other light than as the formal mode of 
conveyance, by which tenant in tail is enabled to aliene his lands.(44) But, 

since the ill consequences of fettered inheritances are now generally 
*361] seen *and allowed, and of course the utility and expedience of set- 
ting them at liberty are apparent; it hath often been wished, that the 
process of this conveyance was shortened, and rendered less subject to 
niceties, by either totally repealing the statute de donzs; which, perhaps, by 
reviving the old doctrine of conditional fees, might give birth to many 


(d) Dr. and St. b. 1, Dial. 26. (e) Of Com. Recov. 18, 14. 


the estate created under the discontinuance to be immediately reconveyed to the tenant 
in tail himself, who thereupon suffers a recovery. Now, it is clear that this recovery is 
not of the estate-tail, but of the estate created under the discontinuance. By the same 
rule, then, if the heir in tail defeats the discontinuance, (which he may well do by action, 
though not by entry,) the discontinuance being defeated, the tortious fee-simple which 
the discontinuance gave rise to is necessarily determined, and consequently the recovery 
avoided. Co, Litt. 389, a. But when the tenant in tail is brought in as vouchee to the 
warranty, as in the case of a recovery with double voucher, the heir is then barred by 
warranty, and so are all they in remainder or reversion. For the law always supposes, 
upon a principle of equity, that the first vouchee recovers other lands of equal value 
against the second vouchee, which descend in the same course of inheritance as the estate 
passed by the recovery would have descended. Upon this presumption of law, which is 
uniformly admitted in order to give effect to common recoveries, the warranty of the 
ancestor not only binds the heir and bars every latent right and interest he may have in 
the lands recovered, but also defeats, at the same time, the remainders over. But where 
the ancestor has entered into no such warranty (with double voucher) there is evidently 
no bar to the heir so as to preclude him from his latent dvoi¢ [Right] in tail, which is 
above the recovery. And so, in all cases where there are several and distinct estates 
passed by the recovery, it is necessary that the parties should be all severally vouched to: 
warranty in order to insure a good title.” Ritso, Introd. 207,—SHARSWOOD. 

be Williams on Real Property, 6 ed. (1886) 46*. 

a (Cunning. ] i 

42) Boone’s The Law of Real Property, (1883) 2 30, p. so. 

a ra gifts ; we are words of yee be peas 

44) Lyle v. Richards, 9 Sergeant & Rawle : -364. 
Whatsn(Pasies (2850).> g (Pa.) 322-364. Sharp v. Thompson, 1 
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litigations: or by vesting in every tenant in tail of full age the same absolute 
fee-simple at once, which now he may obtain whenever he pleases, by the 
collusive fiction of acommon recovery; though this might possibly bear hard 
upon those in remainder or reversion, by abridging the chances they would 
otherwise frequently have, as no recovery can be suffered in the intervals 
between term and term, which sometimes continue for near five months 
together: or lastly, by empowering the tenant in tail to bar the estate-tail by 
a solemn deed, to be made in term-time, and enrolled in some court of record: 
which is liable to neither of the other objections, and is warranted not only 
by the usage of our American colonies, and the decisions of our own courts 
of justice, which allow a tenant in tail (without fine or recovery) to appoint 
his estate to any charitable use,(/) but also by the precedent of the statute (g’) 
21 Jac. I. c. 19, which, in case of the bankrupt tenant in tail, empowers his 
commissioners to sell the estate at any time, by deed indented and enrolled. 
And if, in so national a concern, the emoluments of the officers concerned in 
passing recoveries are thought to be worthy attention, those might be pro- 
vided for in the fees to be paid upon each enrollment. 

2. The force and effect of common recoveries may appear, from what has 
been said, to be an absolute bar not only of all estates-tail, but of remainders 
and reversions expectant on the determination of such estates. So that a 
tenant in tail may, by this method of assurance, convey the lands held in tail 
to the recoveror, his heirs and assigns, absolutely free and discharged of all 
conditions and limitations in tail, and of all remainders and reversions. But 
by statute 34 & 35 Hen. VIII. c. 20, no recovery had against tenant in tail, 
of the king’s gift, whereof the remainder or reversion is in the king, shall 
bar such estate-tail, or the remainder or reversion of the crown. And 
by the statute 11 Hen. VII. c. 20, no *woman, after her husband’s  [*362 
death, shall suffer a recovery of lands settled on her by her husband, 
or settled on her husband and her by any of his ancestors.(43) And by 
statute 14 Eliz. c. 8, no tenant for life, of any sort, can suffer a recovery, so as 
to bind them in remainder or reversion. For which reason, if there be tenant 
for life, with remainder in tail, and other remainders over, and the tenant for 
life is desirous to suffer a valid recovery; either he, or the tenant to the 
precipe(44) by him made, must vouch the remainderman in tail, otherwise the 
recovery is void; but if he does vouch such remainderman, and he appears and 
vouches the common vouchee, it is then good; for ifa man be vouched and ap- 
pears, and suffers the recovery to be had against the tenant to the precipe, it is 
as effectual to bar the estate-tail as if he himself were the recoveree. (7) (45) 

In all recoveries it is necessary that the recoveree, or tenant to the precipe, 
as he is usually called, be actually seised of the freehold, else the recovery is 


(f) See page 376. (h) Salk. 571. 
(g) See page 286. 


(43) But the act does not prevent her levying a fine jointly with her husband, or after 
his death with the consent of the remainderman, such consent appearing on record or by 
deed enrolled. Cro. Jac. 474. Cruise on Recov. 160.—CHITTY. 

Writ of entry. 

oe = tenant en to whom the estate has descended ex parte maternaé [On the 
mother’s side], suffer a recovery, and declare the uses to himself in fee, the estate will 
descend to an heir on the part of the mother, even if he had the reversion in fee from: 
his father, and vice versa [Conversely]; but if he took the estate-tail by purchase, the 
new fee will descend to the heirs general. 5 ‘I. R. 104. If, then, a person who has inher- 
ited an estate-tail from his mother wish to cut off the entail and to make the estate de- 
scendible to his heirs on the part of the father, after the recovery he ought to make a 
common conyeyance to trustees, and to have the estate reconveyed back by them, by 
which means he will take the estate by purchase, which will descend to his heirs general. 
—CHRISTIAN. 
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void.(z)(45) For all actions, to recover the seisin of lands, must be brought 
against the actual tenant of the freehold, else the suit will lose its effect; since 
the freehold cannot be recovered of him who has it not. And though these 
recoveries are in themselves fabulous and fictitious, yet it is necessary that 
there be actores fabule, (46) properly qualified. But the nicety thought by some 
modern practitioners to be requisite in conveying the legal freehold, in order 
to make a good tenant to the precife, is removed by the provisions of the 
statute 14 Geo. II. c. 20, which enacts, with a retrospect and conformity to 
the ancient rule of law, (/) that, though the legal freehold be vested in lessees, 
yet those who are entitled to the next freehold estate in remainder or rever- 
sion may make a good tenant to the precife;—that though the deed or fine 
which creates such tenant be subsequent to the judgment of recovery, yet, if 
it be in the same term, the recovery shall be valid in law;—and that, though 
the recovery itself do not appear to be entered, or be not regularly entered, 
on record, yet the deed to make a tenant to the precife and declare 
*363] the uses of the recovery shall, *after a possession of twenty years, 
be sufficient evidence, on behalf of a purchaser for valuable consider- 
ation, that such recovery was duly suffered.. And this may suffice to give 
the student a general idea of common recoveries, the last species of assurance 
by matter of record. fs 
Before I conclude this head, I must add a word concerning deeds to /ead, 
or to declare, the uses of fines, and of recoveries. For if they be levied 
or suffered without any good consideration, and without any uses declared, 
they, like other conveyances, enure only to the use of him who levies or 
suffers them.(#)(47) And if a consideration appears, yet as the most usual 
fine, sur cognizance de drott come ceo, etc.,(48) conveys an absolute estate, without 
any limitations, to the cognizee; and as common recoveries do the same to 
the recoveror; these assurances could*not be made to answer the purpose of 
family settlements, (wherein a variety of uses and designations is very often 
expedient, ) unless their force and effect were subjected to the direction of 
other more complicated deeds, wherein particular uses can be more particu- 
larly expressed. The fine or recovery itself, like a power once gained in 
mechanics, may be applied and directed to give efficacy to an infinite variety 
of movements in the vast and intricate machine of a voluminous family set- 
tlement. And if these deeds are made previous to the fine or recovery, they 
are called deeds to /ead the uses; if subsequent, deeds to declare them. As if 
A., tenant in tail, with reversion to himself in fee, would settle his estate on 
B. for life, remainder to C. in tail, remainder to D. in fee; that is what by 
law he has no power of doing effectually while his own estate-tail is in being. 
He therefore usually, after making the settlement proposed, covenants to 
levy a fine (or, if there be any intermediate remainders, to suffer a recovery) 
to E., and directs that the same shall enure to the uses in such settlement 
mentioned. ‘This is now a deed to dead the uses of the fine or recovery, and 
the fine when levied, or recovery when suffered, shall enure to the uses so 
specified, and no other. For though E., the cognizee or recoveror, hath a 
fee-simple vested in himself by the fine or recovery; yet, by the oper- 
*364] ation of this deed, he *becomes a mere instrument or conduit-pipe, 
seised only zo the use of B., C., and D. in successive order: which use 


t) Pigot, 28. k) Dyer, 18. 
f vy Pigot, 41, etc. 4 Burr. i. 115. eee) 


(45) Goodeve’s Mod. Law of Real Prop. c. III. p. 68. Elph. & Cl. d. 1891). 
(46) [Actors of the fable. ] : F E is 28 


Tear eee Real Prop. p. *46 (6 ed. 1886). Dudley v. Summers, 5 Tyng, 341, 


(48) See page 812 ante. 
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is executed immediately, by force of the statute of uses. (2) Or, if a fine or 
recovery be had without any previous settlement, and a deed be afterwards 
made between the parties, declaring the uses to which the same shall be ap- 
plied, this will be equally good as if it had been expressly levied or suffered 
in consequence of a deed directing its operation to those particular uses. For 
by statute 4 & 5 Anne, c. 16, indentures to declare the uses of fines and re- 
coveries, made after the fines and recoveries had and suffered, shall be good 
and effectual in law, and the fine and recovery shall enure to such uses. and 
be esteemed to be only in trust, notwithstanding any doubts that had arisen 


on the statute of frauds 29 Car. II. c. 3 to the contrary.(49) 


__(¢) This doctrine may perhaps be more clearly 
illustrated by example. In the deed or marriage 
Settlement, in the Appendix, N° II. 3%, we may 
suppose the lands to have been originally settled on 
Abraham and Cecilia Barker for life, remainder to 
John Barker in tail, with divers other remainders 
over, reversion to Cecilia Barker in fee; and now 
intended to be settled to the several uses therein 
expressed,—viz., to Abraham and Cecilia Barker 
till the *marriage of John Barker with Katherine 
Edwards, and then to John Barker for life : remain- 
der to trustees to preserve the contingent remain- 
ders; remainder to his wife Katherine for life, for 
her jointure; remainder to other trustees, for a 
term of five hundred years; remainder to the first 
and other sons of the marriage in tail; remainder 
to the daughters in tail; remainder to John Barker 


it is necessary, in order to bar the estate-tail of John 
Barker and the remainders expectant thereon, that 
a recovery be suffered of the premises; and it igs 
thought proper (for, though usual, it is by nomeans 
necessary : see Forrester, 167) that, in order to make 
a good tenant of the freehold or tenant to the precipe 

writ of entry] during the coverture, a fine should 

e levied by Abraham, Cecilia, and John Barker, 
and that the recovery itself be suffered against this 
tenant to the precipe, who shall vouch John Barker, 
and thereby bar his estate-tail and become tenant 
to the fee simple by virtue of such recovery ; the uses 
of which estate so acquired are to be those expressed 
in this deed. Accordingly, the parties covenant to 
do these several acts, (see page viii.;) and in conse- 
quence thereof the fine and recovery are had and 
suffered (N° TV. and N° Y.) of which this convey- 


in tail; remainder to Cecilia Barker in fee. Now, ance is a deed to lead the uses. 


S 


(49) Sharp v. Thompson, I Wh. (Pa.) 152 (1836). Fines and recoveries continued, 
‘however, to flourish in unabated exuberance till the reign of William IV., when a strong 
impulse in favor of law-reform was communicated to the legislature. Among the many 
acts passed at the commencement of that reign having this object in view, none has been 
found more successful in operation, or has obtained greater credit as a triumph of legisla- 
tive skill, than the Fines and Recoveries Act, (3 & 4 W. IV. c. 74,) of which I shall now 
proceed to give an account. 

The first enactment is that after the 31st of December, 1833, no fine shall be levied or 
recovery suffered except when the preliminary proceedings necessary for these purposes 
had been before that day actually commenced. ‘The statute next provides for the fulfil- 
ment of covenants entered into previous to the day specified for the levying of fines and 
suffering recoveries, and by a legislative fiat heals all errors and defects in those already 
completed, thus drying up at once a prolific source of doubts and difficulties which 
formerly encumbered the titles of estates. It also declares that all warranties of lands 
made by tenants in tail after December 31st, 1833, shall be absolutely void against the 
issue in tail and those in remainder. 

The ground being thus, as it were, cleared, a general enabling clause follows, enacting 
that after the 31st December, 1833, (the day named for the cessation of fines and recover- 
ies,) every actual tenant in tail, whether in possession, remainder, contingency, or other- 
wise, shall have full power to dispose of the lands entailed either for a fee-simple 
absolute, or any less estate, as against all persons claiming either under the entail or in 
remainder or reversion, including the crown, saving the rights of all persons having 
estates prior to the estate-tail so disposed of, and all others except those against whom 
the disposition is by the act authorized to be made. A similar power of disposition, as 
against remaindermen or reversioners, is given to the tenant 1n tail, whose estate has been 
converted into a base fee, so as to enlarge such base fee into a fee-simple absolute. _ 

Thus is the tenant in tail, whether actual or one whose estate has been converted into 
a base fee, placed in most respects on a par with the tenant in fee-simple, as far as dis- 
posing power is concerned. But his power, as we shall now see, is attended with certain 
limitations. For where there is in existence any estate for years determinable on the 
dropping of a life or lives, or any greater estate (not being an estate for years) prior to 
the estate-tail, and created by the same settlement as created the entail, the consent of 
the owner of such prior estate, or the first of such owners, if more than one, 1s made 
necessary to enable the tenant in tail (unless he be entitled to the immediate reversion 
expectant upon his own estate-tail) to make a complete disposition of the fee. Without 
such consent he can but bar his own estate-tail, converting it into a base fee, and cannot 
bar those in remainder. The person whose consent is thus made requisite is called by 
the act the protector of the settlement; and he is endowed with the most absolute dis- 
cretion as to giving or refusing his consent. He is not bound by any agreement which 
he may haye entered into to withhold his consent, nor 1s his office to be treated as a 
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CHAPTER XXII. 
OF ALIENATION BY SPECIAL CUSTOM. 


WE are next to consider assurances by special custom, obtaining only in 
particular places, and relative only to a particular species of real property. 
This therefore is a very narrow title; being confined to copyhold lands, and 
such customary estates as are holden in ancient demesne, or in manors of a 
similar nature; which, being of a very peculiar kind, and originally no more 


trust; so that no court of equity can control or interfere with him, whether to restrain or 
compel his consent. Under the old system of recoveries, a check similar to that which 
is now secured by the office of protector arose from the necessity of obtaining the con- 
currence of the person entitled to the immediate freehold prior to the estate-tail, in 
order to make a tenant to the precipe or writ of entry: this was found to operate in 
restraint of imprudent alienation, and to favor the retention of estates in one family 
through a succession of generations. The new plan has this advantage over the old. 
The owner of the prior estate is now only a consenting, not a conveying party: he may 
therefore concur in barring the estate without affecting the powers or interests incident 
to his own estate, and without letting in the encumbrances of the remainderman, which 
in some cases was a consequence of the old system. 

Having imparted a general disposing power, under such conditions as we have seen, 
to the tenant in tail, the statute next enacts that the disposition shall be effected by some 
one of the assurances (not being a will) by which the same disposition might have been 
made if the tenant in tail had been tenant in fee-simple. But such disposition (except 
the land be of copyhold tenure) must be made or evidenced by deed; and no disposition 
resting merely in contract, notwithstanding it be evidenced by deed, shall be good under 
the act, either at law or in equity. In this respect, therefore, as under the old law, the 
heir in tail and remainderman are more favored than the heir-at-law of tenant in fee-sim- 
ple, whom the ancestor’s contract binds, and whom he may bar by his will. 

No assurance will have any operation under the act (except a lease at rack-rent for less 
than twenty-one years) unless enrolled in chancery within six calendar months after its 
execution. The consent of the protector may be given by the same deed, or by a sepa- 
rate deed, provided it be executed on or before the day when the disentailing deed is exe- 
cuted; and the separate consenting deed must be likewise enrolled at or before the time 
when the other deed is enrolled. A tenant in tail of lands held by copy of court-roll, if 
his estate be a legal one, and not merely an estate in equity, must dispose of his lands by 
surrender in the usual way. If, however, his estate be but an equitable one, he may dis- 
pose of it either by surrender or by deed; and, if by deed, such deed must be entered on 
the court-rolls, as must also the deed by which the protector (if there be one) consents to 
the disposition. But if the disposition be made by surrender, the protector may give his 
consent to the person taking the surrender. The statute further enables the commission- 
ers of bankruptcy to dispose by deed of the lands of a bankrupt tenant in tail to as large 
an extent as the bankrupt himself might have done. 

One of the purposes to which fines were formerly applied was to pass the estates and 
interests of married women, which could not, on account of the incapacity arising from 
coverture, have been otherwise effectually bound. The act, therefore, provides ‘that it 
shall be lawful for every married woman (in every case except that of being tenant in 
tail, which is otherwise provided for by the act, as we have already seen) by deed to dis- 
pose of lands of any tenure, and money subject to be invested in the purchase of lands 
and to dispose of, release, surrender, or extinguish any estate which she alone. or she 
and her husband in her right, may have in any such lands or money, and to release and 
extinguish any power which she may have over such lands or money, as effectually as 
though she were a feme sole [Unmarried woman]. But her husband must concur in 
the deed, which must also be produced and acknowledged by her before a judge of one 
of the superior courts of Westminster, or a county-court judge, (19 & 20 Vict. ¢. 108, s 
73,) or before one of the commissioners appointed by the lord chief-justice of the Com- 
mon Pleas for the purpose of taking such acknowledgments. On this occasion she is 
examined, apart from her husband, as to her knowledge of the deed, and whether she 
voluntarily and freely consents to it,—a ceremony which, as we have previously seen 
was used when a married woman was cognizor in a fine. If the disposition intended to 
be made be of Jands of copyhold tenure to which the married woman is entitled for an 
estate at law, it must be done by way of surrender into the hands of the lord; an equi- 
table estate in copyhold may be disposed of in the same way, or by deed. Whencve: it 
is done by surrender, the married woman is to be separately examined by the person 
taking the surrender, as to the voluntary nature of the act, 4 
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ae a aE ue oso privileged villenage, were never alienable by deed; 
» 2 g end to defeat the lord of his seigniory, it is therefore a 
forfeiture of a copyhold.(@) Nor are they transferable by matter of record, 
even in the king’s courts, but only in the court-baron of the lord. (1) The 
method of doing this is generally by surrender; though in some manors by 
special custom, recoveries may be suffered of copyholds:(5) but these differ- 
ing in nothing material from recoveries of free land, save only that they are 
not suffered in the king’s courts, but in the court-baron of the manor, I shall 
confine myself to conveyances by surrender, and their consequences. 

_ Surrender, swrsumredditio, is the yielding up of the estate by the tenant 
into the hands of the lord, for such purposes as in the surrender are expressed. 
As, it may be, to the use and behoof of A. and his heirs; to the use of 

his own will; and the like. The process in most manors is, that *the [*366 
tenant comes to the steward, either in court, (or, if the custom per- 

mits, out of court,) or else to two customary tenants of the same manor, 
provided there be also a custom to warrant it; and there, by delivering up a 
rod, a glove, or other symbol, as the custom directs, resigns into the hands 
of the lord, by the hands and acceptance of his said steward, or of the said 
two tenants, all his interest and title to the estate; in trust to be again 
granted out by the lord to such persons and for such uses as are named in the 
surrender, and the custom of the manor will warrant. If the surrender be 
made out of court, then at the next or some subsequent court, the jury or 
homage must present and find it upon their oaths; which presentment is an 
information to the lord or his steward of what has been transacted out of 
court. Immediately upon such surrender in court, or upon presentment of a 
surrender made out of court, the lord by his steward grants the same land again 
to cestuy que use,(2) (who is sometimes, though rather improperly, called 
the surrenderee, ) to hold by the ancient rents and customary services; and 
thereupon admits him tenant to the copyhold, according to the form and effect 
of the surrender, which must be exactly pursued.(3) And this is done by 

(a) Litt. 2 74. (b) Moor. 637. 


Such are briefly the provisions of this important statute, by which estates-tail may 
now be absolutely alienated or barred and converted into estates in fee, and by which 
the interests of married women may be passed. That which was formerly effected by a 
series of tedious forms, with perpetual danger of errors or omissions which might vitiate 
the whole transaction, is now accomplished by a simple deed, the same in form as that 
by which any other owner might convey his interest, or, in cases of copyhold tenure, by 
surrender,—the only additional requisites being that these acts be done with the consent 
of certain proper parties, who are clearly defined, that the deed be enrolled, and, in the 
case of a married woman, that it be acknowledged by her in the manner prescribed by 
the act.—KERR. ; ; 

(1) Littleton (sect. 76) was probably our author’s authority for the doctrine stated in the 
text. Littleton says, ‘Tenants by copy of court-roll shall neither implead nor be im- 
pleaded for their tenements by the king’s writ; but if they will implead others for their 
tenements, they shall have a plaint entered in the lord’s court.’’ But, in Widdowson v. 
Earl of Harrington, 1 Jac. & Walk. 549, the master of the rolls observed, “ With respect 
to the manner of proceeding for the recovery of copyholds, it is said by counsel that it 
can be only by plaint in the lord’s court; but that is quite a mistake. There was a time 
when it was doubted whether you could proceed by the king’s writ,— whether you could 
bring an ejectment for a copyhold. But all that has given way, and the king’s courts are 
now open to ejectments for copyholds, in the same way as for freeholds. What is said 
by Littleton (sect. 76) applies generally to a// actions; but we know that at this day it is 
not true to that extent.’’—CHITTY. 

(2) [Him who benefits by the use. ] ’ j 7 

(3) If a surrenderor dies before the admittance of the surrenderee, his heir would take 
by descent, as the surrenderor died seised of the premises, no legal title vesting in a sur- 
renderee till admittance. 5 East, 132. 1 Smith, 363. And where a devise was made by 
an unadmitted devisee, it was held that such second devisee, though adinitted, could not 
recover in ejectment, for his admittance had no relation to the last legal surrender, but 
the legal title remained in the heir of the surrenderor,—the first testator. 7 East, 8.— 


CHITTY. 
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delivering up to the new tenant the rod, or glove, or the like, in the name, 
and as the symbol, of corporal seisin of the lands and tenements. Upon 
which admission he pays a fine to the lord according to the custom of the 
manor, and takes the oath of fealty. (4) 

In this brief abstract of the manner of transferring copyhold estates we 
may plainly trace the visible footsteps of the feodal institutions. The fief, 
being of a base nature and tenure, is unalienable without the knowledge and 
consent of the lord. For this purpose it is resigned up, or surrendered into 
his hands. Custom, and the indulgence of the law, which favors liberty, 
has now given the tenant a right to name his successor; but formerly it was 
far otherwise. And I am apt to suspect that this right is of much the same 
antiquity with the introduction of uses with respect to freehold lands; for 

the alienee of a copyhold had merely jus jiduciarium,(5) for which 
*367] *there was no remedy at law, but only by swbpwna, in chancery. (c) 

When therefore the lord had accepted a surrender of his tenant’s 
interest, upon confidence to re-grant the estate to another person, either then 
expressly named or to be afterwards named in the tenant’s will, the chancery 
enforced this trust as a matter of conscience, which jurisdiction, though 
seemingly new in the time of Edward IV.,(@) was generally acquiesced in, 
as it opened the way for the alienation of copyholds, as well as of freehold 
estates, and as it rendered the zse of them both equally devisable by testament. 
Yet, even to this day, the new tenant cannot be admitted but by composition 
with the lord, and paying him a fine by way of acknowledgment for the 
license of alienation. Add to this the plain feodal investiture, by delivering 
the symbol of seisin in the presence of the other tenants in open court; 
‘* quando hasta vel aliud corporeum quidlibet porrigitur a domino se investi- 
turam facere dicente; que saltem coram duobus vasallis solemniter fieri 
debet:’’(e)(6) and, to crown the whole, the oath of fealty is annexed, the 
very bond of feodal subjection. From all which we may fairly conclude, 
that, had there been no other evidence of the fact in the rest of our tenures 
and estates, the very existence of copyholds, and the manner in which they 
are transferred, would incontestably prove the very universal reception which 
this northern system of property for a long time obtained in this island; and 
which communicated itself, or at least its similitude, even to our very villeins 
and bondmen. 

This method of conveyance is so essential to the nature of a copyhold 
estate, that it cannot properly be transferred by any other assurance. No 
feofiment or grant has any operation thereupon. If I would exchange a 
copyhold estate with another, I cannot do it by an ordinary deed of exchange 
at the common law, but we must surrender to each other’s use, and the lord 

will admit us accordingly. If I would devise a copyhold, I must sur- 
*368] render* it to the use of my last will and testament;(7) and in my will 
I must declare my intentions, and name a devisee, who will then be en- 


. Cro. Jac. 568. (e) Feud. 1. 2, t. 2. 
) Bro. Abr. tit. Tenant per copie, 10. 


(4) Femes-covert [Married women] and infants may be admitted by their attorney or 
guardian; and, in default of their appearance, the lord may appoint a guardian or attorney 
for that purpose. If the fines are not paid, the lord may enter and receive the profits 
till he is satisfied, accounting yearly for the same upon demand of the person or persons 
entitled to the surplus, but no forfeiture shall be incurred by infants or femes-covert for 
not appearing, or refusing to pay fines. 9 Geo, I. c. 29.—Currry. 

(5) [A right of trust. ] 

(6) [‘ When a spear, or other corporeal thing, is presented by the lord, saying that he 
ey Tee him, which should be solemnly done in the presence of at least two 
vassals. 

(7) To prevent the recurrence of the evils which frequently resulted from the devisors 
of copyhold lands omitting, either from negligence or ignorance, to surrender them to the 
uses of their wills, it was enacted by 55 Geo. III. c, 192, that where, by the custom of any 
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titled to admission.(/) A fine or recovery had of copyhold lands in the king’s 
court may, indeed, if not duly reversed, alter the tenure of the lands, and con- 
vert them into frank fee,(g)) which is defined in the old book of tenures(/) to 
be ‘‘land pleadable at the common law;’’ but upon an action on the case, in the 
nature of a writ of decect, brought bythe lord in the king’s court, such fine or 
recovery will be reversed, the lord will recover his jurisdiction, and the lands 
will be restored to their former state of copyhold.(Z)(8) In order the more 
clearly to apprehend the nature of this peculiar assurance, let us take a separate 
view of its several parts; the surrender, the presentment, and the admittance. 
Mant: A surrender, (9) by an admittance subsequent whereto the conveyance 
1s to receive its perfection and confirmation, is rather a manifestation of the 
alienor’s intention, than a transfer of any interest in possession. For, till ad- 
mittance of cestuy gue use,(10) the lord taketh notice of the surrenderor as his 
tenant; and he shall receive the profits of the land to his own use, and shall 
discharge all services due to the lord. Yet the interest remains in him not 
absolutely, but sab modo,(11) for he cannot pass away the land to any other, 
or make it subject to any other encumbrance than it was subject to at the time 
of the surrender. But no manner of legal interest is vested in the nominee 


before admittance. If he enters, he is a trespasser, and punishable in an 
(f.) Co. Copyh. 2 36. (h) T. tenir en franke fee. |See text.] 


(g) Old Nat. Brey. t. briefe de recto clauso. F.N. t) See book iii. 166, 
B.18. [See text.] (2) page 


manor in England or Ireland, any copyhold tenant thereof may by will dispose of or 
appoint his copyhold tenement, the same having been surrendered to such uses as shall 
be by such will declared, every disposition or charge of any such copyholds, or of any 
right or title to the same, made by any such will by any person who shall die after pass- 
ing this act,—viz.: 12th July, 1815,—shall be as effectual, although no surrender is made 
to ihe use of such will, as it would have been had such surrender been made. But the 
claimants under the devise must pay the stamp-duties, fees, etc., incident to a surrender, 
as well as those upon admission, Before the passing of this act, equity would relieve in 
favor of a wife or younger children, (but not of a brother, grandchildren, or natural 
children, ) or where copyholds were devised for the payments of debts. See 1 Atk. 387. 
3 Bro. 229. 1 P. Wms. 60. 2 Ves. 582. 6 Ves. 544. 5 Ves. 557. But where a surrender 
by a married woman to the use of her will is required by the particular custom of the 
manor, the want of a surrender is not aided; for the 55 Geo. III. c. 192, only aids the 
want of a formal surrender, and the surrender in this case is matter of substance, and 
requires to be accompanied by the separate examination of the wife. 5 Bar. & Ald. 492. 
I Dowl. & R. 81S. C. Where copyhold premises have been surrendered to such uses as 
the owner shall appoint, the appointment may be made by will, and a surrender to the 
uses of such will was not necessary even before this statute. 3 M. & S. 158.—CHITTY. 

By the Wills Act, 1 Vict. c. 26, all copyhold lands are made devisable, whether there 
is or is not a custom to that effect.—KERR. 

(8) A fine of lands in ancient demesne levied in the court of Common Pleas is not abso- 
lutely void, but voidable by the lord; and it seems, according to Mr. Preston, copyhold 
lands are within the same rule; but it is clearly more correct to levy the fine, or suffer the 
recovery in the lord’s court. See 1 Prest. on Cony. 266, 267; and see 3 T. R. 162.— 
CHITTY. 

(9) A surrender does not destroy a contingent remainder. 2 Saund. 386. It receives 
the same construction as deeds operating by the statute of uses; and therefore cross- 
remainders cannot be implied. 1 Saund. 186, b. A surrender may be by him in 
remainder. 1 Saund. 147, a.,n.3. ‘The surrenderee is an assignee within the equity of 
the statute Hen. VIII. 1 Saund. 241,a. His title begins from the date of the surrender, 
by relation; and therefore, after he has been admitted, he may lay his demise in eject- 
ment on the day of surrender, and recover mesne profits therefrom. 17. R. 600. 2 
Saund. 422,c., n. 2. But an equity of redemption cannot be surrendered, (2 Saund. 422, 
d., n. b.;) and devisees of contingent remainders on a copyhold not being in the seisin 
cannot make a surrender of their interest, nor will such a surrender operate against them 
or their heirs. 11 East, 185. A feme-covert who surrenders copyhold ought previously 
to be examined, separately from her husband, by the steward of the manor, or before 
two customary tenants by special custom; and if it be to such uses as she shall by will 
appoint, a paper purporting to be a will, though made by her, living her husband, is a 
good execution. 4 Taunt. 294.—CHITTY. 

(10) [He who benefits by the use. ] 

(11) [Conditionally. ] 

827 


368-369 OF THE RIGHTS [Boox II 


action of trespass:(12) and if he surrenders to the use of another, such sur- 
render is merely void, and by no matter ex post facto(13) can be confirmed. 
For though he be admitted in pursuance of the original surrender, and thereby 
acquires afterwards a sufficient and plenary interest as absolute owner, yet 
his second surrender previous to his own admittance is absolutely void ab 
initio, because at the time of such surrender he had but a possibility of an 
interest, and could therefore transfer nothing: and no subsequent admittance 
can make an act good which was ad znztio(14) void. Yet, though upon the 
original surrender the nominee hath but a possibility, it is however such a 
possibility as may whenever he pleases be reduced to a certainty; for he can- 
not either by force or fraud be deprived or deluded of the effects and fruits 
of the surrender; but if the lord refuse to admit him, he is compella- 
*369] ble to do it by a bill in chancery, or a mandamus:(#) (15) *and 
the surrenderor can in no wise defeat his grant; his hands being for- 
ever bound from disposing of the land in any other way, and his mouth forever 
stopped from revoking or countermanding his own deliberate act. (/)(16) 

2. As to the presentment; that, by the gexeral custom of manors, is to be 
made at the next court-baron immediately after the surrender; but by speceal 
custom in some places it will be good though made at the second or other 
subsequent court. And it is to be brought into court by the same persons 
that took the surrender, and then to be presented by the homage; and in all 
points material must correspond with the true tenor of the surrender itself. 
And therefore, if the surrender be conditional, and the presentment be abso- 
lute, both the surrender, presentment, and admittance thereupon, are wholly 
void:(#z) the surrender, as being never truly presented; the presentment, as 
being false; and the admittance, as being founded on such untrue present- 
ment. If aman surrenders out of court and dies before presentment, and 
presentment be made after his death, according to the custom, that is suffi- 
cient.(7) So, too, if cestuy gue use(17) dies before presentment, yet, upon 
presentment made after his death, his heir according to the custom shall be 
admitted. The same law is, if those, into whose hands the surrender is 
made, die before presentment; for, upon sufficient proof in court that such a 
surrender was made, the lord shall be compelled to admit accordingly. And if 
the steward, the tenants, or others into whose hands such surrender is made, 
refuse or neglect to bring it in to be presented, upon a petition preferred to 
to the lord in his court-baron, the party grieved shall find remedy. But if 
the lord will not do him right and justice, he may sue both the lord, and 
them that took the surrender, in chancery, and shall there find relief.(0)(18) 


Ro ae (n) Qo. Litt. 62. 
A ODY Dee 82. Co. Copyh. 2 40. 
m) Ibid. 2 40. o ‘opyh. ¢ 40 


(12) The surrenderee would not now be considered a trespasser; for it has been deter- 
mined that he may recover in an ejectment against the surrenderor, upon a demise laid 
after the surrender, where there was an admittance of such party before trial; but, as the 
surrenderor after the surrender is considered merely a trustee for the nominee, it should 
seem that the decision would have been the same even if the subsequent admittance had 
not been proved. 1 T.R. 600. 5 Burr. 2764. 16 East, 208.—CHITTY. 

(13) [After the fact. ] 

a [From the beginning. ] 

(15) [We command. ] 

(16) Of course it will be understood that a surrender by a copyholder to the use of his 
own will is always revokable; and if a copyholder surrenders conditionally, and satisfies 
the condition before admittance of the nominee, the copyholder may surrender again 
absolutely, without taking a new estate by the admittance and surrender of the nominee 
in the conditional surrender, and his own subsequent admittance. Hargrave’s note to 
Co. Litt. 62, a.—Currry. 

(17) [He who benefits by the use.] 

(18) But now, by the statute 4 & 5 Vict. c. 35, every surrender and deed of surrender 
which the lord shall be compellable to accept or shall accept, and every will and codicil 
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Hey Admittance is the last stage, or perfection, of copyhold assur- 
ances. And this is of three sorts: first, an admittance upon avolun- [*370 
tary grant from the lord; secondly, an admittance upon surrender by 
the former tenant; and, thirdly, an admittance upon a descent from the 
ancestor.(19) ; 

In admittances, even upon a voluntary grant from the lord, when copyhold 
lands have escheated or reverted to him, the lord is considered as an instru- 
ment. For though it is in his power to keep the lands in his own hands ROL, 
to dispose of them at his pleasure, by granting an absolute fee-simple, a 
freehold, or a chattel interest therein; and quite to change their nature from 
copyhold to socage tenure, so that he may well be reputed their absolute 
owner and lord; yet if he will still continue to dispose of them as copyhold, 
he is bound to observe the ancient custom precisely in every point, and can 
neither in tenure nor estate introduce any kind of alteration; for that were 
to create a new copyhold: wherefore in this respect the law accounts him 
custom’s instrument. For if a copyhold for life falls into the lord’s hands, 
by the tenant’s death, though the lord may destroy the tenure and enfranchise 
the land, yet, if he grants it out again by copy, he can neither add to nor 
diminish the ancient rent, nor make any the minutest variation in other 
respects:( f) nor is the tenant’s estate, so granted, subject to any charges or 
encumbrances by the lord. (gq) 

In admittances upon surrender of another, the lord is to no intent reputed 
-as owner, but wholly as an instrument; and the tenant admitted shall likewise 
be subject to no charges or encumbrances of the lord; for his claim to the 
estate is solely under him that made the surrender. (7) 

And, as in admittances upon surrenders, soin admittances upon des- 
cents, by the death of the ancestor, the lord *is used as a mere [*371 
instrument;and, as no manner of interest passes into him by the sur- 
render or the death of his tenant, so no interest passes out of him by the act 
of admittance. And therefore neither in the one case nor the other is any 
respect had to the quantity or quality of the lord’s estate in the manor. For 
whether he be tenant in fee or for years, whether he be in possession by right 
or by wrong, it is not material; since the admittances made by him shall not 
be impeached on account of his title, because they are judicial or rather 
‘ministerial, acts, which every lord in possession is bound to perform. (s) 

Admittances, however, upon surrender, differ from admittances upon des- 
‘cent in this, that by surrender nothing is vested in cestuy gue use(20) before 
admittance, no more than in voluntary admittances; but upon descent the 


Co. Copyh. 3 41. r) 4 Rep. 27. Co. Litt. 59. 
fp} 8 Rep. 6. ' 4 4 Rep. 27. 1 Rep. 140. 


a copy of which shall be delivered to the lord, his steward or deputy steward, out of 
court, or at a court in the absence of a homage, shall be entered in the court-rolls by such 
lord, steward, or deputy, and such entry shall be of equal effect with an entry made in 
“pursuance of a presentment; and presentment of the surrender, will, or other matter on 
which an admittance is founded shall not be essential to the validity of the admittance. 
“The statute also declares the ceremony of presentment to be not essential to the validity 
-of an admittance, and further enacts that admittance may be made at any time or place 
without holding any court for the purpose.—KERR. ; ; 

(19) The admittance of the particular tenant is the admittance of the remainderman; 
‘but the latter may be admitted by himself. 1 Saund. 147, a., n. (3) (4.) It relates when 
made to the time of surrender. 1 T. R. 2 Saund. 422,c.,n. 2. A surrenderee 
cannot forfeit for felony before admittance, for till then the estate 1s in the surrenderor. 
2 Saund. 422, c., n. 2. The lord’s grantee has title without it. 2 B. & A. 453. 2 Saund. 
422, c. If the surrenderee dies before admittance, his heir is entitled to it, and the 
widow to free-bench. 2 Saund. 422, d. One effect of admittance is that a copyholder 
after it is estopped, in an action by the lord for a forfeiture, from showing that the legal 
vestate was not in the lord at the time of admittance. 5 B. & A.626. 1 Dowl. & R. 243. 


—CHITTY. 
(20) [He who benefits by the use. ] 
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heir is tenant by copy immediately upon the death of his ancestor: not indeed 
to all intents and purposes, for he cannot be sworn on the homage nor main- 
tain an action in the lord’s court as tenant; but to most intents the law taketh 
notice of him as of a perfect tenant of thedand instantly upon the death of 
his ancestor, especially where he is concerned with any stranger. He may 
enter into the land before admittance; may take the profits; may punish any 
trespass done upon the ground;(/) nay, upon satisfying the lord for his fine 
due upon the descent, may surrender into the hands of the lord to whatever 
use he pleases.(21) For which reasons we may,conclude, that the admittance 
of an heir is principally for the benefit of the lord, to entitle him to his fine, 
and not so much necessary for the strengthening and completing the heir’s 
title. Hence indeed an observation might arise, that if the benefit, which 
the heir is to receive by the admittance, is not equal to the charges of the 
fine, he will never come in and be admitted to his copyhold in court; and so 

the lord may be defrauded of his fine. But to this we may reply 
*372] in *the words of Sir Edward Coke:(w) ‘‘I assure myself, if it were 

in the election of the heir to be admitted or not to be admitted, 
he would be best contented without admittance; but the custom of every 
manor isin this point compulsory. For, either upon pain of forfeiture of 
their copyhold, or of incurring some great penalty, the heirs of copyholders 
are enforced, in every manor, to come into court and be admitted according 
to the custom, within a short time after notice given of their ancestor’s 
decease.’’ (22) 


CHAPTER XXIII. 
OF ALIENATION BY DEVISE. 


THE last method of conveying real property is by devise, or disposition 
contained in a man’s last will and testament. (1) And, in considering this. 
subject, I shall not at present inquire into the nature of wills and testaments, 
which are more properly the instruments to convey personal estates; but only 
into the original and antiquity of devising real estates by will, and the con- 
struction of the several statutes upon which that power is now founded. 

It seems sufficiently clear, that, before the conquest, lands were devisable- 
by will.(@) But, upon the introduction of the military tenures, the restraint 


? 4 Rep. 23. (a) Wright of Tenures, 172. 
u) Copyh. ¢ 41. 


(21) It has been held that, the heir having as complete a title without admittance as. 
with it against all the world but the lord, the court of King’s Bench will not grant a 
mandamus to compel the lord to admit him. 2. R.197. Butin a more recent case the: 
court granted a mandamus in favor of an heir. 3 Bar. & Cres. 172. 4 Dowl. & R. 492, 
S.C. If the lord refuse to admit, the swsrenderee cannot have an action on the case: 
against him, but may compel him in chancery (Cro. Jac. 368) or by mandamus. 2T. R. 
484. And the lord has no right to the fine till after admittance. Ib. 1 Watk. on Cop. 
Ist ed. 263, 287. 1 East, R. 632. Scriv.on Cop. 405, 406. But the surrenderor may” 
bring an action for refusal to admit. 3 Bulst. 217.—Currry. 

(22) But a person claiming to be admitted as heir need not tender himself for admit- 
tance at the lord’s court if he has been refused by the steward out of court. 2M. &S. 
87.— CHITTY. 

Y) Sees v. McMahon, 19 Mo. App. 505 (1886). Boone’s Law of Real Prop. @ 325, 
1883). 
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of devising lands naturally took place, as a branch of the feodal doctrine of 
non-alienation without the consent of the lord.(4)(2) And some have ques- 
tioned whether this restraint (which we may trace even from the ancient 
Germans)(¢) was not founded upon truer principles of policy than the 
power of wantonly disinheriting the heir by will, and transferring the 
estate, through the dotage or caprice of the ancestor, from those of his 
blood to utter strangers. For this, it is alleged, maintained the balance of 
property, and prevented one man from growing too big or powerful 

for his neighbors; since it rarely happens *that the same man is [*374 
heir to many others, though by art and management he may fre- 
quently become their devisee. Thus the ancient law of the Athenians 
directed that the estate of the deceased should always descend to his chil- 
dren; or on failure of lineal descendants, should go to the collateral relations: 
which had an admirable effect in keeping up equality and preventing the 
accumulation of estates. But when Solon (d) made a slight alteration, by 
permitting them (though only on failure of issue) to dispose of their lands 
by testament, and devise away estates from the collateral heir, this soon pro- 
duced an excess of wealth in some, and of poverty in others: which, by a 
natural progression, first produced popular tumults and dissensions; and 
these at length ended in tyranny and the utter extinction of liberty; which 
was quickly followed by a total subversion of their state and nation. Onthe 
other hand, it would now seem hard, on account of some abuses, (which are 
the natural consequence of free agency when coupled with human infirmity, ) 
to debar the owner of lands from distributing them after his death as the 
exigence of his family affairs, or the justice due to his creditors, may per- 
haps require. And this power, if prudently managed, has with usa peculiar 
propriety, by preventing the very evil which resulted from Solon’s institu- 
tion, the too great accumulation of property, which is the natural consequence 
of our doctrine of succession by primogeniture, to which the Athenians were 
strangers. Of this accumulation the ill effects were severely felt even in the 
feodal times: but it should always be strongly discouraged in a commercial 
country, whose welfare depends on the number of moderate fortunes en- 
gaged in the extension of trade. 

However this be, we find that, by the common law of England since the 
conquest, no estate, greater than for term of years, could be disposed of by 
testament;(e) except only in Kent, and in some ancient burghs, and a few par- 
ticular manors, where their Saxon immunities by special indulgence 
subsisted.(/) And though the feodal restraint on alienations *by [*375 
deed vanished very early, yet this on wills continued for some centuries 
after: from an apprehension of infirmity and imposition on the testator zx 
extremis,(3) which made such devises suspicious.(g) Besides, in devises 
there was wanting that general notoriety, and public designation of the suc- 
cessor, which in descent is apparent to the neighborhood, and which the sim- 
plicity of the common law always required in every transfer and new 
acquisition of property. : 

But when ecclesiastical ingenuity had invented the doctrine of uses as a 
thing distinct from the land, uses began to be devised very frequently, ( h) 
and the devisee of the use could in chancery compel its execution. For it is 
observed by Gilbert,(z) that, as the popish clergy then generally sat in the 


b) See page 57. St) Litt. 2167. 1Inst. 111. 
c) Tacit. de Mor. Germ. ¢. 21. (3) Glanv. l. 7, ¢. 1. 

d) Plutarch. in vita Solon. (h) Plowd. 414. 

(e) 2 Inst. 7. (i) On Devises, 7. 


(2) Carey’s Estate, 49 Vermont, 245 (1877). 


In his last moments, 
(3) [In J a 
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court of chancery, they considered that men are most liberal when they can 
enjoy their possessions no longer: and therefore at their death would choose 
to dispose of them to those who, according to the superstition of the times, 
could intercede for their happiness in another world. But, when the statute 
of uses( 7) had annexed the possession to the use, these uses, being now 
the very land itself, became no longer devisable,(4) which might have 
occasioned a great revolution in the law of devises, had not the statute of 
wills been made about five years after, viz., 32 Hen. VIII. c 1, explained by 
34 Hen. VIII. c. 5, which enacted, that all persons being sezsed im fee-simple 
(5) (except feme-coverts,(6) infants, idiots, and persons of non-sane mem- 
ory) might by will and testament in writing devise to any other person, 
except to bodies corporate, two-thirds of their lands, tenements, and here- 
ditaments held in chivalry, and the whole of those held in socage: which 
now, through the alteration of tenures by the statute of Charles the Second, 
amounts to the whole of their landed property, except their copyhold tene- 
ments. 
Corporations were excepted in these statutes, to prevent the exten- 
*376] sion of gifts in mortmain; but now, by construction *of the statute 
43 Eliz. c. 4, it is held, that a devise to a corporation for a charitable 
use is valid, as operating in the nature of an appointment rather than of a 
bequest. And indeed the piety of the judges hath formerly carried them great 
lengths in supporting such charitable uses;(£) it being held that the statute 
of Elizabeth, which favors appointments to charities, supersedes and repeals 
all former statutes, (/) and supplies all defects of assurances:(7) and there- 
fore not only a devise to a corporation, but a devise by a copyhold tenant 
without surrendering to the use of his will,(7) and a devise (nay, even a 
settlement) by tenant in tail without either fine or recovery, if made toa 
charitable use, are good by way of appointment. (0) 


2 27 Hen. VIII. c. 10. See Dyer, 148. m) Duke’s Charit. Uses, 84. 
) Ch. Prec. 272. n) Moor. 890. 
1) Gilb. Rep. 45. 1P. Wms. 248. 0) 2 Vern. 453. Ch. Prec. 16. 


(4) This is not quite correct. By means of a limitation to such uses as the owner 
should by his will appoint, the land might have been, and frequently is, devised, notwith- 
standing, or rather by the aid of, the statute of uses, and independently of any statute of 
ee in the same manner as copyholds were made devisable by means of a surrender. 
—OWERET. 

(5) As copyholders and_ customary tenants whose interest passes by surrender are not 
seised in fee-simple, and do not hold their lands in socage, it follows that they cannot 
make a devise under this statute; nor need the requisites of it be observed, (7 East, 299 
and 322, ) unless the terms of the surrender require the will to besigned. Id. ibid. 2 P. 
Wms. 258. 2 Atk. 37.—CHITTY. 

(6) In re Polly Carey’s Estate, 49 Vt. 245 et seg (1877). Where lawds are conveyed to 
trustees, a married woman may have the power of appointing the disposition of lands 
held in trust for her after her death, which appointment must be executed like the will 
of a feme sole [Unmarried woman], 2 Ves. 610. 1 Bro. 99. And though the contrary 
has been held, yet it has been determined by the house of lords that the appointment of 
a married woman is effectual against the heir-at-law, though it depends only upon an 
agreement of her husband before marriage, without any conveyance of the estate to trus- 
tees. 2 Ves. Sen. I9I. 6 Bro, P. C. 156. 2 Eden. 239. 1 Bro. P. C. 486, S. C. Amb. 565. 
2 Roper’s Hus. and Wife, 180. See the valuable note to 1 Hoveden’s Supplement to Ves, 
Jr. Rep. 21. Where there is a power to charge lands for the payment of debts, or for a 
provision fora wife or younger children, a court of equity will decree a will, though not 
executed according to the statute, a good execution of the power. Scho. & Lefr. 60. 1 
Dick. 165.—CHRISTIAN. 

_ The act 45 and 46 Vict. c. 75 provides that married women shall be capable of acquir- 
ing, holding and disposing by will or otherwise of any real or personal estate as her 
separate property in the same manner as if she were a feme sole [Unmarried woman | 
without the intervention of trustees. Jarman on Wills, vol. 1, c. 3, 35 (6 ed.) and similar 
acts have been passed in most of the United States and territories. Some states require 
the husband’s consent, others prevent her from disposing of more than half of her prop- 
erty from her husband; others prescribe particular forms. Lawson’s Prop. Rights, vol, 
2, p. 1397, @ 761 (1889). Bishop’s Law of Married Women, 

832 


CHAP. 23] OF THINGS. 376 


With regard to devises in general, experience soon showed how difficult 
and hazardous a thing it is, even in matters of public utility, to depart from 
the rules of the common law; which are so nicely constructed and so artifi- 
cially connected together, that the least breach in any one of them disorders 
for a time the texture of the whole. Innumerable frauds and perjuries were 
quickly introduced by this parliamentary method of inheritance; for so loose 
was the construction made upon this act by the courts of law, that bare notes 
in the handwriting of another person were allowed to be good wills within 
the statute.(f) To remedy which, the statute of frauds and perjuries, 29 
Car. II. c. 3, directs, that all devises of lands and tenements shall not only 
be in writing, but signed by the testator, or some other person in his presence 
and by his express direction; and be subscribed, in his presence, by three or 
four credible witnesses.(7) Anda solemnity nearly similar is requisite for 
revoking a devise by writing; though the same may be also revoked by burn- 
ing, cancelling, tearing, or obliterating thereof by the devisor, or in his pres- 
ence and with his consent;(8) as likewise impliedly, by such a great and 


(p) Dyer, 72. Cro. Eliz. 100. 


(7) This number was reduced to two by the act of 1 Vict. c. 26. A wife would not be 
acompetent witness to a will which contains a devise to her husband. Sullivan v. Sulli- 
van, 106 Mass. 476 (1871). Statutes in most of the states require wills to be in writing. 
There are exceptions in certain states as to nuncupative and holographic wills. The con- 
struction of this requirement is more liberal than the words ‘‘in writing would seem to- 
indicate, since a will written in lead pencil may be valid. Lawson’s Prop. Rights, vol. 6, 

. 5116 (1890). ? 

: ence itl need not be signed or sealed by the testator, nor subscribed by 
witnesses (Dall. 94). The writing of a will from the mouths of witnesses is sufficient, 
and though the devisor becomes senseless before the will be written, yet if written before 
he dies it is a good will in writing. Walmsley’s Lessee v. Read, 1 Yeates (Pa.) 91 (1791). 
Nor to set aside a will, duly executed by a man of competent understanding, would evi- 
dence be admitted of declarations made by him of different intentions; nor of the impor- 
tunities of his wife; nor of the wife’s high temper and interference with the testator in 
relation to his will. Moritz v. Brough, 16 S. & R. (Pa.) 403 (1827). = ae 

(8) With respect to revocations in general, see 1 Saund. 277 to 279, a ere a se 
tor being angry with one of his devisees, tore his will into four pieces, but “a i 
from further tearing it, partly bre pee re Beet cae ae ae ee 

ssed his satisfaction that no material part was ured, S 
eee ie court held that it had aes Gays aee ae ee ee mn Gael ae ee 
tator had perfected his intention of cancelling pile Soe tier aed 
medio[In the midst (of destroying it);] and, the jury having fo ee aie 

i ict. B. & A. 489. But when the testator threw his will i 

nae pe few cantoned by a Sesands: and preserved without the testator’s 
knowledge the will was held to be cancelled. 2 Bla. R. koe eae. 
the tetoe acd sip ta aod Presence 

i attested by three witnesses; anc i 
Bi ear in the execution of a will,—CHRISTIAN. Lessee of Ogle v. Ogle, 1 
See Re ek of a posthumous child, amount to a Pee OL 5 ge ae 49. 
eee cairecty urd tend bad cules dyer, even 
habited, and to her children, he afterwar ] Phe lise Lord Eilers 
held these circumstances did not amount to a revocation 0 lea: Memrpen get 
i is j says, ‘‘ The doctrine of implied or presumptive revo Y 
an wetter fouedation of eres ss it a Pere ae ee ie ee 

i —namely, as being ‘a tacit conditio ¢ i 1 , 
neue Pa rn effect if es should be a total change in ZS ee Se 
testator’s family,’—than on the ground of any presumed alteration o ae Sr a: 
alteration of intention should seem in legal pees po ee i pee ES ine 
considered as sufficient to found a presumption in fac 1 oe reveeeontneweaes 
followed thereupon. But, upon whatever grounds this rule o Epes oma 

: ‘a to stand, it is on all hands allowed to apply only in cases a cee ne 

rnild : the new objects of duty—are wholly unprovided for, and w a Acne 

Ct oad f the whole estate to their exclusion and prejudice. This, however, 
7S ga eis aera ease ersons who, after the making of the will,. 
cannot be said to be the case where the same p p - 
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entire alteration in the circumstances and situation of the devisor, as arises 
from marriage and the birth of a child. (7) ; 

In the construction of this last statute,(9) it has been adjudged that 
the testator’s name, written with his own hand, at the beginning of 


(q) Christopher v. Christopher, Schacch. 6 July, 1773, by Wilmot, de Grey, and Parker. See page 502. 
1771. Spragge v. Stone, at the Cockpit, 27 March, 


stand in the legal relation of wife and children, were before specifically contemplated 
and provided for by the testator, though under a different character and denomination. 
2 East, 530. See 5 Ves. Jr. 656. By the Roman law, if the child born after the will 
died before the testator, the testament was restored to its force and effect. 2 Domat, 4o. 
—CHRISTIAN. , : 

Where two wills are found in the possession of the testator, to invalidate the first the 
second should expressly revoke, or be clearly incompatible with, the first devise; for no 
subsequent devise will revoke a prior one unless it apply to the same subject-matter. I 
P. Wms. 345. 7 Bro. P. C. 344. Cowper, 87. A devise of real property is not revoked 
by the bankruptcy of the devisor. The master of the rolls said, ‘‘From the moment 
the debts are paid, the assignees are mere trustees for the bankrupt, and can be called 
to convey to him.’’ In this case, all the debts were paid, and the bankrupt had been 
dead some time. 14 Ves. 580. See, also, as to implied or constructive revocations, 3 
Mod. 218. Salk. 592. 3 Mod. 203. 2 Hast, 488. Carth. 81. 4 Burr. 2512. 7 Ves, Jr: 
348. Cowp. 812. 4 East, 419. 2N. R. 491, and ost, ‘‘ Title by Testament,” 489, e7 seg. 
—CHITTY. 

Formerly, marriage and the birth of a child were considered a sufficient ground for 
implying the revocation of a will. The stat. 1 Vict. c. 26, s. I9, expressly provides that 
no will shall be revoked by any presumption of an intention on the ground of an altera-. 
tion in circumstances, but makes marriage an absolute revocation.—KERR. 

(9) As to what shall be deemed a sufficient compliance with this act, see 1 Fonblanque 
on Equity, 193. Phil. on Evid. chap. 8, sect.8. It is observable that the statute requires 
that the will shall be in wrzting,; but it should seem that it would suffice if in print and 
signed by the testator. Semble, 2M. & S. 286. ; 

It next requires that the will shall be szgved by the testator or some other person in 
his presence and by his express direction. The first case in which this question was 
raised was Lemayne v. Stanley, 3 Lev. 1, 1 Eq. Ca. Abr. 403, in which case it was deter- 
miined that, if the testator write the whole of the will with his own hand, though he does 
not subscribe his name, but seals and publishes it, and three witnesses subscribe their 
names in his presence, it is a good will; for his name being written in the will, it is a 
sufficient signing, and the statute does not direct whether it shall be at the top, bottom, 
etc. But, from the case of Right Lessee of Cater v. Price, Doug. 241, it may be inferred 
that the above decision will apply only to those cases where the testator appears to have 
considered such sufficient signing to support the will, and not to those where the testator 
appears to have intended to sign the instrument in form; and Mr. Christian, in his edi- 
tion of Blackstone, 2 vol. 377, n. 5, properly observes that writing the name at the 
beginning would never be considered a signing according to the statute unless the whole 
will was written by the testator himself; for whatever is written by a stranger after the 
name of the testator affords no evidence of the testator’s assent to it if the subscription 
of his name in his own hand is not subjoined. And see Powell on Devises, 63. In the 
case of Right v. Price, the will was prepared in five sheets, and a seal affixed to the last, 
and the form of attestation written upon it, and the will was read over to the testator, 
who set his mark to the two first sheets, and attempted to set it to the third, but being 
unable, from the weakness of his hand, he said he could not doit, but that it was his 
will; and on the following day, being asked if he would sign his will, he said he would, 
and attempted to sign the two remaining sheets, but was not able. Lord Mansfield 
observed that ‘‘the testator, when he signed the two first sheets, had an intention of 
signing the others, but was not able: he therefore did not mean the signature of the two 
first as the signature of the whole will. There never was a signature of the whole.” 
See also 4 Ves. Jr. 197. 9 Ves. 249. And if it appear upon a will of personal estate that 
‘something more was intended to be done, and the party was not prevented by sickness 
or death from signing, this declaration at the beginning is not sufficient. 4 Ves. 197, n. 
9 Ves. 249. But where a will, written on three sides of a sheet of paper and duly 
attested, concluded by stating ‘‘that the testator had signed his name to the two first sides 
thereof, and his hand and seal to the last,’ and it appeared he had put his hand and seal 
to the last only, omitting to sign the two first sides, it was held that the will was well 
executed, as his first intention was abandoned by the final signature made by him at the 
time of executing the will. 5 Moore, 484. 2 Bro. & Bing. 650, S. C. So where the 
testator had executed such a will, but some years afterwards made various interlineations. 
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*his will, as, ‘‘I, John Mills, do make this my last will and testa- [307 
ment,’’ is a sufficient signing, without any name at the bottom ;(7) 


(r) 3 Lev. 1. 


and obliterations therein, but which was neither resigned, republished, nor reattested, 
but a fair copy was afterwards made, in which he added one interlineation not affecting 
his freehold estate, but the copy was never signed, attested, or published, and the will 
and copy were found locked up in a drawer together, it was held that there was no 
revocation of the will as it originally stood, the alterations, etc. being merely demonstra- 
tive of an intention to execute another never carried into effect. Id. ibid. The testator’s 
ase mark at the foot of his will, if intended asa signature, is sufficient. Freeman’s 

ep. 538. 

The next doubt that occurred upon this point was whether the testator sealing his will 
was not a signing within the statute; and in 2 Stra. 764, lord Raymond is reported to 
have held that it was; and of the same opinion three of the judges appear to have been 
in 3 Lev. 1, on the ground that sigzum [Sign] is no more than a mark, and sealing is a 
sufficient mark that this is his will; but in 1 Wils. 313 such opinion was said to be very 
strange doctrine, for that, if it were so, it would be easy for one person to forge any 
man’s will by only forging the names of any two obscure persons dead, for he would 
have no occasion to forge the testator’s hand. And they said ‘if the same thing should 
come in question again, they should not hold that sealing a will was a sufficient signing 
within the statute.”” But in 2 Atk. 176, lord Hardwicke seems to have thought that seal- 
ing without signing in the presence of a third witness, the will having been duly signed 
in the presence of two, would have been sufficient to make it a good will. It was held, 
in a case where the testator was blind, that it is not necessary to read over the will, 

tevious to the execution, in the presence of the attesting witnesses. 2 New R. 4I5. 

he signing of the testator need not be in the presence of the witnesses: it suffices if he 
acknowledge his signature to each of them. 3 P. Wms. 253. 2 Ves. 454. I Ves. Jr. 11. 
8 Ves. 504. I Ves. & B. 362. : 

Upon the attestation of a will, many questions have also arisen. The first seems to 
have been whether the witnesses must attest the signing by the testator; and upon this 
point, the statute not requiring the testator to sign his will in the presence of the wit- 
nesses, it has been held sufficient if the testator acknowledge to the witnesses that the 
name is his. 3 P. Wms. 253. 2 Ves. 254. See also 2 P. Wms. 510. Comyn’s Rep. 197. 
I Ves. Jr. 11. The next question respecting the attestation was, What shall be construed 
a signing in the presence of the testator? and upon this point, which first came into con- 
sideration in 1 P. Wms. 740, lord Macclesfield held that ‘the bare subscribing of a will 
by the witnesses in the same room did not necessarily imply it to be in the testator’s 
presence, for it might be in a corner of the room, in a clandestine fraudulent way, and 
then it would not be a subscribing by the witness in the testator’s presence merely 
because in the same room; but that here, it being sworn by the witness that he sub- 
scribed the will at the request of the testatrix and in the same room, this could not be 
fraudulent, and was therefore well enough.’’? So, in the case in 2 Salk. 688, the testator 
having desired the witnesses to go into another room, seven yards distant, to attest it, in 
which room there was a window broken, through which the testator might have seen, the 
attestation was held good, for that it was enough that the testator might see the witnesses 
signing, and that it was not necessary that he should actually see them. Seealso 3 Salk. 
395. And lord Thurlow, in 1 Bro. C. C. 99, relying upon the authority in 2 Salk. 688, 
inclined to think a will well attested where the testatrix could see the witnesses through 
the window of her carriage and of the attorney’s office. But the above cases turned upon 
the circumstance of the testator being in a situation which allowed of his seeing the 
witnesses sign: if, therefore, he be in a position in which he cannot see the signing, it 
seems such attestation would not be a compliance with the statute. Carth. 79. Holt’s 
Rep. 222. 1 P. Wms. 239. 2 Show. 288. And in the case in Comyn’s R. 531 it was 
determined that the question whether present or not was a fact for the consideration of 
the jury, upon all the circumstances of the case. See also Stra. 1109, And if the jury 
find that the testator was in a situation where he could not see the witnesses, the will is 
not duly attested, (1 M. & S. 294;) and if the testator were at the time of attestation 
insensible, though the witnesses signed in his presence, it 1s not a good attestation, 

m2 ; : 
ge also to have been a question whether the witnesses should not attest the will 
in the presence of each other. But it was determined, very soon after the statute, that 
though the witnesses must all see the testator sign, or acknowledge the signing, yet that 
they may do it at different times, (Anon. 2 Ch. Ca. 109. Freem. 486. Cook zw. Bayer 
Prec. Ch. 185. Jones v. Lake, cited 2 Atk. 177. Bond v. Sewell, 3 Burr. R. 17733) ant 
the acknowledgment by the testator to one of the witnesses, who did not eo him sign, is 
good, See Addy v. Grix, 8 Ves. 504. Ellis v. Smith, 1 Ves. 11. As to the attestation 
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though the other is the safer way.(10) It has also been determined, that 
though the witnesses must all see the testator sign, or at least acknowledge 
the signing, yet they may do it at different times.(s) But they must all 
subscribe their names as witnesses 2 hzs presence, lest by any possibility they 
should mistake the instrument.(¢) And, in one case determined by the 
court of King’s Bench,() the judges were extremely strict in regard to the 
credibility, or rather the competency, of the witnesses: for they would not 
allow any legatee, nor by consequence a creditor, where the legacies and 
debts were charged on the real estate, to be a competent witness to the devise, 
as being too deeply concerned in interest not to wish the establishment of the 
will; for, if it were established, he gained a security for his legacy or debt 
from the real estate, whereas otherwise he had no claim but on the personal 
assets. ‘This determination, however, alarmed many purchasers and credi- 
tors, and threatened toshake most of the titles in the kingdom, that depended 


(8) Freem. 486, 2Ch.Ca. 109. Pr. Ch. 185. (u) Stra. 1253. 
i) 1 P. Wms. 740. 


by a marksman, see Harrison v. Harrison, 8 Ves. 185. It is not necessary that the wit- 
nesses should in their attestation express that they subscribed their names in the presence 
of the testator; but whether they did or not so subscribe is a question for the jury. 4 
Taunt. 217. Willes Rep. I. he 

Where there isa Power to charge lands for the payment of debts, or for a provision for, 
a wife or younger children, a court of equity will decree a will, though not executed 
according to the statute, a good execution of the power, (Sch. & Lef. 60. 1 Duk. 165;) 
and the defective execution of wills, in exercise of a power, is remedied by the 54 Geo. 
III. c. 68.—CHITTY. 

(10) I conceive that writing the name at the beginning would never be considered a 
signing according to the statute, unless the whole will was written by the testator him- 
self; for whatever is written by a stranger after the name of the testator affords no evi- 
dence of the testator’s assent to it, if the subscription of his name in his own hand is not 
subjoined.—CHRISTIAN. 

See Doug. 241. 1 Meriv. 503. The will is now required to be signed at the foot or end 
thereof. Stat. 7 W. IV. and 1 Vict. c. 26, s. 9. SWEET. 

But now, by the statute 1 Vict. c. 26, the testator’s signature must be at the fvot or end 
of the will, and must be made by him, or by some other person by his direction in his 
presence; and such signature must be made or acknowledged by him in the presence of 
two witnesses present at the same time, and they must attest and subscribe in the pres- 
ence of the testator. But no particular form of attestation is necessary. 

Several questions have arisen on the meaning of the words /fooé or end of the will; and 
it has been thought necessary to pass an act (15 Vict. c. 24) to define, as far as may be, 
the meaning of these words. The statute enacts that the signature of the testator shall 
be deemed valid if the same shall be so placed at, or after, or following, or under, or 
beside, or opposite to, the end of the will, that it shall be apparent on the face of the will 
that the testator intended to give effect by such his signature to the writing signed as 
his will; and that no such will shall be affected by the circumstance that the signature 
shall not follow or not be immediately after the foot or end of the will, or by the circum- 
stance that the signature shall be placed among the words of the /estimonium clause, or 
the clause of attestation, or shall follow or be after or under the clause of attestation, 
either with or without a blank space intervening, or shall follow or be after or under or 
beside the names or one of the names of the subscribing witnesses, or by the circumstance 
that the signature shall be on a side or page or other portion of the paper or papers con- 
taining the will, whereon no clause or paragraph or disposing part of the will shall be 
written above the signature, or by the circumstance that there shall appear to be sufficient 
space on or at the bottom of the preceding side or page or other portion of the same 
paper on which the will is written to contain the signature. Each of the circumstances 
enumerated has reference to some actual case in which the ecclesiastical courts had found 
a difficulty in interpreting the simple words /vot or end.—KERR. 

An attestation by a mark was held a suflicient subscription. Pridgen v. Pridgen, 13 
Iredell, N. C. 259 (1852). 

A will wholly in the testator’s handwriting, beginning with the words, ‘I. A. W. 
declare this to be my last will and testament,’’ but which nowhere else contained his 
signature; enclosed in an envelope, sealed up and endorsed also in his handwiting, found 
in his desk, was held not signed by the testator. Warwick v. Warwick, 86 Va. 60@ 
(Hanst. 1890). 
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on devises by will. For, if the will was attested by a servant to whom wages 
were due, by the apothecary or attorney, whose very attendance made them 
creditors, or by the minister of the parish who had any demand for tithes or 
ecclesiastical dues, (and these are the persons most likely to be present in the 
testator’s last illness,) and if in such case the testator had charged his real 
estate with the payment of his debts, the whole will, and every disposition 
therein, so far as related to real property, were held to be utterly void. This 
occasioned the statute 25 Geo. II. c. 6, which restored both the competency 
and the credit of such /egatees, by declaring void all legacies(11) given to 
witnesses, and thereby removing all possibility of their interest affecting their 
testimony. The same statute likewise established the competency of credztors 
by directing the testimony of all such creditors to be admitted, but leaving 
their credit (like that of all other witnesses) to be considered, on a 
view of all the circumstances, by the court, *and jury before whom [*378 
such will shall be contested. And ina much later case(v) the testi- 
mony of three witnesses who were creditors was held to be sufficiently credi- 
ble, though the land was charged with the payment of debts; and the reasons 
given on the former determination were said to be insufficient. (12) 

Another inconvenience was found to attend this new method of conveyance 
by devise; in that creditors by bond and other specialties, which affected the 
heir provided he had assets by descent, were now defrauded of their securities, 


not having the same remedy against the devisee of their debtor. To obviate 


which, the statute 3 & 4 W. and M. c. 14 hath provided, that all wills and 
testaments, limitations, dispositions, and appointments of real estates by 
tenants in fee-simple or having power to dispose by will, shall (as against such 
creditors only) be deemed to be fraudulent and void: and that such creditors 
may maintain their actions jointly against both the heir and the devisee. (13) 


(v) M. 31 Geo. If. 4 Burr. i. 480. 


(11) This extends to devises of lands and every interest given to the witnesses. But it 
has been held that a witness may be rendered competent to prove a will by a release or 
the receipt of his legacy. 4 Burn Ecc. Law, 97. Pratt, C. J., however, was of the oppo- 
site opinion.—CHITTY. 

(12) A person who signs his name as witness to a will, by this act of attestation solemnly 
testifies the sanity of the testator. Should such witness afterwards attempt to impeach 
his own act, and to prove that the testator did not know what he was doing when he 
made (what purported to be) his will, though such testimony will be far indeed from 
conclusive, (Hudson’s case, Skin. 70. Digg’s case, cited ibid.,) and lord Mansfield held 
that a witness impeaching his own act, instead of finding credit, deserved the pillory, 
(Walton v. Shelley, 1 T. R. 300. Lowe v. Jolliffe, 1 W. Bla. 366, S.C. 1 Dick. 389. 
Goodtitle v. Clayton, 4 Burr. 2225,) yet lord Eldon held that the evidence of such parties 
was not to be entirely excluded; admitting, however, that it is to be received with the 
most scrupulous jealousy. Bootle v. Blundell, 19 Ves. 504. Howard v. Braithwaite, 1 
Ves. & Bea. 208. And Sir John Nicholl has laid it down as a distinct rule that no fact 
stated by any witness open to such just suspicion can be relied on, where he is not cor- 
roborated by other evidence. Kinleside v. Harrison, 2 Phillim. 499; and see Burrows v. 
Locke, Io Ves. 474.—CHITTY. : 

The statute 1 Vict. c. 26 repeals the act 25 Geo. II. c. 6 (except as it affects the colo- 
nies) and re-enacts and extends some of its provisions. It makes void devises and 
bequests not only to an attesting witness, but to the husband or wife of such witness, and 
expressly provides that the incompetency of a witness to be admitted to prove the execu- 
tion of a will shall not render it invalid. The statute further enacts that any creditor, or 
the wife or husband of any creditor, whose debt is charged upon the property devised or 
bequeathed by the will, may be admitted to prove the execution thereof as an attesting 
witness, and that an executor of a will may be admitted to prove its execution, —a point 
on which some doubts had previously existed.—KERR. : 

In Sullivan v. Sullivan, 106 Mass. 476, it was held that a wife was not a competent 
attesting witness to a will which contained a devise to her husband. : 

(13) The statute 47 Geo. III. sess. 2, c. 74 enacts that when any person, being at the 
time of his death a trader, within the true intent and meaning of the laws relating to 
bankrupts, shall die seised of or entitled to any estate or interest in lands, tenements, or 
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A will of lands, made by the permission and under the control of these 
statutes, is considered by the courts of law not so much in the nature of a 
testament, as of a conveyance declaring the uses to which the land shall be 
subject: with this difference, that in the other conveyances the actual sub- 
scription of the witnesses is not required by law,(w) though it is prudent 
for them so to do, in order to assist their memory when living, and to supply 
their evidence when dead: but in devises of lands such subscription is now 
absolutely necessary by statute, in order to identify a conveyance, which in 
its nature can never be set up till after the death of the devisor. And upon 
this notion, that a devise affecting lands is merely a species of conveyance, 
is founded this distinction between such devises and testaments of personal 
chattels; that the latter will operate upon whatever the testator dies pos- 
sessed(14) of, the former only upon such real estates as were his at 
the time of executing and publishing his will.(~)(15) Wherefore 


(w) See pages 307, 308. : (x) 1 P. Wms. 575. 11 Mod. 148. 


hereditaments, or other real estate, which he shall not by his last will have charged with 
or devised, subject to or for the payment of his debts, and which before the passing of 
this act would have been assets for the payment of his debts due on any specialty in which 
the heirs were bound, the same shall be assets to be administered in courts of equity for 
the payment of all the just debts of such person, as well debts due on szmple contract as 
on specialty; and that the heir or heirs-at-law, devisee or devisees, of such debtors, shall 
be liable to all the same suits in equity, at the suit of any of the creditors of such debtors, 
whether creditors by simple contract or by specialty, as they were before the passing of 
this act liable to, at the suit of creditors by specialty in which the heirs were bound: pro- 
vided always that in the administration of assets by courts of equity, under and by virtue 
of this act, all creditors by specialty in which the heirs are bound shall be paid the full 
amount of the debts due to them before any of the creditors by simple contract or by specialty, 
in which the heirs are not bound, shall be paid any part of their demands. +a 

With respect to the above enactments in the 3 & 4 W. and M. c. 14, see the decisions, 
Bac. Abr. Heir and Ancestor, F, 1 Chitty on Pl. 4th edit. 42. A devisee as such is liable 
to be sued at law only in an action of debt, and not of covenant. 7 East, 128. A devise 
to raise a portion for younger children, according to an agreement before marriage, and 
a devise for payment of debts, are exceptions in this statute, (see section 4;) but the pay- 
ment of the debts must be provided for effectually, to bring the case within this excep- 
tion. I Bro. 311. 2 Bro. 614. 7 Ves. Jr. 323.—CHITTY. : 

This statute has been repealed; but the payment of simple contract, as well as specialty 
debts, out of the real estate of the deceased debtor, has been provided for by other stat- 
utes. See 11 Geo. IV. and 1 Wm. IV. c. 47; 3 & 4 Wm. IV. c. 104; and 2 & 3 Vict. c. 
60.—KERR. 

(14) Real Prop. Statutes, Leith, p. 287. But in some cases of specific legacies, his 
intention might be frustrated by the operation of another rule. Thus, if a testator, 
having a lease hold messuage, or a sum of £1000 three per cent consols, bequeathed 
‘‘all that my messuage in A. or all that sum of £1000 three per cent consols standing in 
my name,’ he is considered as referring to the house or stock belonging to him when he 
made his will, and therefore if he subsequently disposes of such house or stock, the 
bequest fails, though at his decease he may happen to be possessed of messuages, or a 
sum answering to the description in the will (1 Jar. on Wills). To remedy these mis- 
chiefs, applying, though for different reasons, to both real and personal estate, the statute 
I Vict. c. 26 was passed in the year 1837, and all property of whatever kind a man is pos- 
sessed or entitled at the time of his death, passes by his will, unless a contrary intention 
should appear from the will itself. Robbins v. Windly, 3 Jones (N. C.) 289 (1851). 

(15) Lord Mansfield has declared that this does not turn upon the construction of the 
statute 32 Hen. VIII. c. 1, as some have supposed, which says that any person having 
lands, etc. may devise; for the same rule prevailed before the statute, where lands were 
devisable by custom. Cowp. 90. It has been determined that where a testator has 
devised all his lands, or all the lands which he shall have at the time of his death, if he 
purchase copyholds after the execution of the will, and surrenders them to the uses 
declared by his will, they will pass by the will, (Cowp. 1303) or if the testator, after mak- 
ing such a devise, purchase freehold lands and then make a codicil duly executed according 
to the statute, though no notice is taken of the after-purchased lands, yet if the codicil is 
annexed to or confirms the will, or, as it seems, has a reference to it, this amounts to a 
republication of the will, and the after-purchased lands will pass under the general devise, 
(Cowp. 158. Com. 383. 4 Bro.2. 7 Ves. Jr. 98;) but if the codicil refer expressly to 
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no *after purchased lands will pass under such devise,(y) unless, [*379 
subsequent to the purchase or contract, (2) the devisor republishes 
his will. (@) (16) : 

We have now considered the several species of common assurances, whereby 
a title to lands and tenements may be transferred and conveyed from one man 
to another. But, before we conclude this head, it may not be improper to 
take notice of a few general rules and maxims, which have been laid down 
by courts of justice, for the construction and exposition of them all. ‘These 
are, 


y) Moor. 255. 11 Mod. 127. Jk. 238, 
{y) 1 Ch. Ca. 39. 2 Ch, Ca. 144. ea ay 


the lands only devised by the will, then the after-purchased lands will not pass under the 
general devise of the will. 77. R. 482. This also is a general rule, that if a man is 
seised of an estate in fee, and disposes of it by will, and afterwards make a conveyance 
of the fee-simple, and take back a new estate, this new estate will not pass by the will, 
for it is not the estate which the testator had at the time of publishing his will, A man: 
possessed of estates in fee before marriage, in order to make certain settlements upon his 
wife and children, entered into an agreement, in which he reserved to himself the rever- 
sion in fee, which reversion he afterwards disposed of by his will, and after the making 
of his will he executed proper conveyances for the performance of the marriage articles 
in which, after the limitations to his wife and children, he took back the reversion in fee: 
this was held by lord Loughborough to be a revocation of the will; and his decision was 
afterwards confirmed by the house of lords, in the case of Brydges v. Duchess of Chandos, 
WES. Ips Zave : 

A similar decision was also made in the courts of Common Pleas and King’s Bench, in 
the case of Goodtitle v. Otway, 7 T. R. 399. In that case lord Kenyon lays down, gener- 
ally, ‘‘ that it is now indisputably fixed, that where the whole estate is conveyed to uses, 
though the ultimate reversion comes back to the grantor by the same instrument, it oper- 
ates as a revocation of a prior will.” 7 T. R. 419. 

Equity admits no revocation which would not upon legal grounds be a revocation at 
law. There are three cases which are exceptions to this general rule,—viz., mortgages, 
which are revocations pro tanto [For so much] only, a conveyance for payments of debts, 
or a conveyance merely for the purpose of a partition of an estate. In the two first, a 
court of equity decrees the redemption or the surplus to that person who would have 
been entitled if such mortgage or conveyance had not existed,—z. ¢., the devisee. 2 
Ves. Jr. 428.—CHRISTIAN. 

If an estate is modified in a different manner, as where a new interest is taken from 
that in which it stood at the making of the will, it is a revocation, (3 Atk. 741;)—and 
equitable being governed by the same rules as legal estates, if any new use be limited, 
or any alteration of the trusts upon which they were settled take place, a devise of them 
will be revoked. 2 Atk. 579. If A., having devised lands to B., afterwards convey to 
him a less estate, as for years, to commence from the death of the devisor, this is a revo- 
cation of the devise to B., (Cro. Jac. 49;) but a grant only of an estate for years is nota 
revocation of a devise in fee, (2 Atk. 72;) or if A., after devising in fee, mortgage his 
lands or convey them in fee to trustees to pay debts, though this is a revocation at law, 
it is not so in equity, except pvo tanto [For so much]. 1 Vern. 329, 342. See also 
3 Ves. Jr. 654.—CHITTY. the ; 

(16) See most of the cases collected, 1 Saund. 277, n. 4; and see the principle, Gilb. 
U. & T. 116, 117. 1 Co. 105, 106. 67T.R. 518. If anestate is given to A. and his heirs, 
or to A. and the heirs of his body, or any interest whatever to A., and A. dies before the 
testator, the devise is lapsed and void, and the heirs of A. can claim no benefit from the 
devise. White v. White, 6 T. R. 418. 1 Bro. 219. Doug. 330. Colhoun v. Snider, 6 
Binn. Pa. 154 (1813). Brewster v. McCall’s Devisees, 15 Conn. 289 (1842). This rule 
was followed in New Vork until the revised statutes of 1830 were passed. Parker v. 
Bogardus, 1 Selden (N. Y.) 311 (1851). Ellison v. Miller, 11 Barb. (N. Y.) 
333 (1851). It seems to have been considered the received law that a right 
of entry was not in England devisable. This would seem a necessary inference 
from the language of the statute of wills, and the construction that was always 
given it, that without seisin no man can devise. In Virginia, where by the statute of 
wills (I Rev. Code ch. 104, sec. I, p. 375), it is provided that every person, aged, etc., 
may ‘‘devise all the estate, right, title and interest in possession, reversion and remainder 


. which he hath,” etc.; hence a writ of right may be maintained by a devisee upon the 


seisin of his testator, and if the demandant die pending the suit his devisees may have - 
the cause revived in their names. Taylor’s Devisees v. Rightmire, 8 Leigh (Va. 1836). 
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1. That the construction be favorable, and as near the minds and apparent 
intents of the parties as the rules of law will admit.(6)(17) For the maxims. 
of law are, that ‘‘ verba intentioni debent inservire,’’(18) and ‘‘ benigne inter- 
pretamur chartas propter simplicitatem laicorum.’’(19) And therefore the con- 
struction must also be veasonable, and agreeable to common understanding. (c) 

2. That guoties in verbis nulla est ambiguitas tbi nulla expositio contra verba 
fienda est:(d) (20) but that, where the zz¢entzon is clear, too minute a stress: 
be not laid on the strict and precise signification of words, nam gui heret in 
litera, heret in cortice.(21) Therefore, by a grant of a remainder a reversion 
may well pass, and e converso.(e) And another maxim of law is, that “ mada 
grammatica non vitiat chartam,’’(22) neither false English nor bad Latin 
will destroy a deed.(f) Which perhaps a classical critic may think to be 
no unnecessary caution. 

3. That the construction be made upon the entire deed, and not merely 


upon disjointed parts of it. ‘‘ Mam ex antecedentibus et consequenti- 
*380] bus fit optima interpretatio.’’(g)(23) And *therefore that every 
b) And. 60. e) Hob. 27. [Conversely]. 
(} 1 Bulstr. 175. Hob. 304. ? ) 10 Rep. 133. Co. Litt. 223. 2 Show. 334. 
(d) 2 Saund. 157. g) 1 Bulstr. 101 . 


(17) Ambler e¢ wx. v. Norton, Hen. & Munf. 41 (Va.) (1809). Findlay wv. Riddle, 3, 
Binn. (Pa.) 159 (1811). Ins. Co. v. Carrington, 3 Conn. 357, 362 (1820). Belden v. 
Seymour, 8 Conn. 18, 32 (1830). Houston v. Miner, 5 Blackf. (Ind.) 91 (1839). Fry v. 
Hawley, 4 Fla. 278 (1851). Davis v. Tarwater, 15 Ark. (Barber) 287 (1854). Emmerson 
v. White, 29 N. H. 482, 499 (1854). Chartrand v. Brace, 16 Col. 19, 26 (1891). Leeper 
v. Neegle, 94 David. (N. C.) 333, 342 (1886). Kulikolani v. Coms., 6 Hawaiian Rep. 446, 
448 (1883). Williams on Real Prop. (6 ed.) 212. Chitty on Contracts, 127, 136, I50. 
Story on Contracts, 782, 783, 788. In giving construction to a written instrument, the 
court takes into consideration the situation and circumstances of the parties and of the 
subject of the controversy: in relation to these, extrinsic evidence is properly admissible. 
Webster v. Atkinson, 4 N. H. 21 (1827). Gerrish v. Clough, 36 N. H. 524 (1858). When 
the property conveyed is capable of definite ascertainment and description, an accurate 
description may well be required. But where the nature and condition of the property is 
such that a definite description of its extent and value cannot be ascertained, an indefi- 
nite description can, by extrinsic evidence, be fitted to the subject matter by showing the 
intention of the parties at the time the deed was executed. Brown v. Cranberry Iron 
& Coal Co., 59 Fed. Rep. 437 (1894). Under a covenant to keep the demised premises 
in good repair, and to deliver them to the lessor, at the end of the term, in such repair, 
in order to bind the lessee for damages occasioned by an act of God, or of public 
enemies, it must appear that the intention so to be bound was so express and special, and 
so clear that no other meaning could be put uponit. Pollard v. Shaeffer, 1 Dallas (Pa.) 
232 (1787). A lease between a landlord and tenant is to be construed by those rules 
which govern the construction of contracts, and not by evidence of the custom of the 
country. Iddings v. Nagle, 2 W. & S. (Pa.) 22-24 (1841). A bond is not rendered 
ineffectual, by any mistake, which leaves its purpose and object free from doubt. Pierce 
v. Richardson, 37 N. H. 306-313 (1858). If an instrument in the form of a promissory 
note, be signed by three persons, and a seal is affixed at the signature of one only, a joint 
action cannot be maintained against the three; and if the seal be affixed afterwards. in 
the absence of two of the parties, the instrument becomes void as to them. Biery v. 
Haines, 5 Whart. (Pa.) 567 (1840). Where any doubt arises upon the true sense and 
meaning of the words themselves, or any difficulty as to their application under the sur- 
rounding circumstances, the sense and meaning of the language may be investigated and 
ascertained by evidence dehors the instrument itself. Hartwell z. Camman, 2 Stock. 
(N. J. Eq.) 128-134 (1854). 

(18) [“ Words should be subservient to the intention.’’] 

(19) [‘‘ We interpret deeds favorably on account of the ignorance of the laity.” 

(20) [Where there is no ambiguity in the words, they should be construed according to 
their obvious meaning. ] 
hs) [For he who confines himself to the letter goes but half way. | 
(22) [‘‘Bad grammar does not vitiate a deed.”’] Converse z, Kellogg, 7 Barbour (N. 
Y.), 590-594 (1850). Fretts v. Frets, r Cowen (N. Y.), 335-341 (1823). Cobb v. Hines 

I Jones Eq. (N. C.) 343-347 (1853). 
. (23) For a deed is best interpreted by the bearing of all its parts. ”] Carson v. Car- 
(2854). ins. Eq. (N. C.} 27 (1864). Constantine v. Van Winkle, 6 Hill (N. Y.) 177-207 
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part of it be (if possible) made to take effect: and no word but what may 
‘operate in some shape or other.(h) ‘‘ Nam verba debent intelligt cum effectu, 
ut res magis valeat quam pereat.’’ (7)(24) 

4. That the deed be taken most strongly against him that is the agent or 
contractor, and in favor of the other party. ‘‘ Verba fortius acciptuntur con- 
tra proferentem.’’(25) As, if tenant in fee-simple grants to any one an 
estate for life, generally, it shall be construed an estate for the life of the 
grantee.(7) For the principle of self-preservation will make men sufficiently 
careful not to prejudice their own interest by the too extensive meaning of 
their words: and hereby all manner of deceit in any grant is avoided; for men 
would always affect ambiguous and intricate expressions, provided they were 
afterwards at liberty to put their own construction upon them. But here a 
distinction must be taken between an indenture and a deed-poll: for the 
words of an indenture, executed by both parties, are to be considered as the 
words of them both; for, though delivered as the words of one party, yet 
they are not his words only, because the other party hath given his consent to 
every one of them. But in a deed-poll, executed only by the grantor, they 
are the words of the grantor only, and shall be taken most strongly against 
him.(#)(26) And, in general, this rule, being a rule of some strictness and 
rigor, is the last to be resorted to; and is never to be relied upon, but where 
all other rules of exposition fail.(Z) 

5. That, if the words will bear two senses, one agreeable to, and another 
against, law, that sense be preferred which is most agreeable thereto.(m) As 
if tenant in tail lets a lease to have and to hold during life, generally, it shall 
‘be construed to be a lease for his own life only, for that stands with the law; 
and not for the life of the lessee, which is beyond his power to grant. 

*6, That, in a deed, if there be two clauses so totally repugnant to [*381 
each other, that they cannot stand together, the first shall be received, 
and the latter rejected;(z) wherein it differs from a will; for there, of two 
such repugnant clauses the latter shall stand.(¢) Which is owing to the dif- 
ferent natures of the two instruments; for the first deed and the last will are 
always most available in law.(27) Yet in both cases we should rather 
attempt to reconcile them. ( ) 


h) 1 P. Wms. 457. (m) Co. Litt. 42. 
i) Plowd. oe By are 

Co. Litt. 42. 0) Co. Litt. I 
B cn Litt. 134. tp) Cro. Eliz. 420. 1 Vern. 30. 
1) Bacon’s Elem. ¢. 3. 


(24) [For words should be understood with an effect that may tend more to 
-strengthen than destroy the subject matter.’’] ; , . 

(25) [“ Words should be taken most strongly against him who uses them. ] The rule 
applies to deeds executed by the grantor only, or deeds roll, and not to indentures exe- 
cuted by both parties. Knight v. The Indiana etc. Co., 47 Ind. 105-112 (1874). Dunn z. 
English, 3 Zab. (N. J.) 126, 127 (1851). That rule of construction is not properly applica- 
ble in any case but one of strict equivocation, where the words used will bear either one 
of two or more interpretations equally well. Adams v. Warner, 23 Ver. 395, 412 (1851). 
Talley v. Giles, 29 Ind. 114, 115 (1867). Greenleaf’s Cruise on Real Prop. vol. 2, p. 597, 
(1856). In the language of the authorities generally, private grants are strictly construed 
against the grantor, and public grants against the grantees. North. Pac. R. R. Co. v. 
Majors, 5 Mont. 111, 125 (1884). 4 

(26) Doane v. Wilcutt, 71 Mass. 332 (1855). Taylor v. Baker, 1 Fla. 253 (Branch, 
1847). Metcalf on Contracts, p. 360 (Heard’s ed. 1888). This distinction does not 
appear to be recognized at the present day, and the rule of construing most strictly 
against the grantor has frequently been applied to indentures, M. & W. 556. 5 B. 
& C. 842.—KERR. eae v. re Winkle, 6 Hill (N. Y.) 177, 207 (1864). Jewett 

. Jewett, 16 Barb. (N. Y.) 1 1853). P 
i a Such was hela to as ey in the time of lord Coke. See, accordingly, 6 Ves. 
102. 5 Ves. 247, 407. But now, where the same estate 1s devised to A. in fee, and after- 
wards to B. in fee in the same will, they are construed to take the estate as joint-tenants, 
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7. That a devise be most favorably expounded, to pursue if possible the 
will of the devisor, who for want of advice or learning may have omitted the 
legal or proper phrases. And therefore many times the law dispenses with 
the want of words in devises that are absolutely requisite in all other instru- 
ments.(28) ‘Thus, a fee may be conveyed without words of inheritance;(7) 
and an estate-tail without words of procreation.(7) By a will also an 
estate may pass by mere implication, without any express words to direct its 
course. As, where a man devises lands to his heir-at-law, after the death of 
his wife: here, though no estate is given to the wife in express terms, yet she 
shall have an estate for life by implication;(s) for the intent of the testator is 
clearly to postpone the heir till after her death; and, if she does not take it, 
nobody else can.(29) So, also, where a devise is of black-acre to A. and of 
white-acre to B. in tail, and if they both die without issue, then to C. in fee; 
here A. and B. have cross-remainders by implication, and on the failure of 
either’s issue, the other or his issue shall take the whole; and C.’s remainder 
over shall be postponed till the issue of both shall fail.(¢) But, to avoid confu- 
sion, no such cross-remainders are allowed between more than two devisees: () 

(30) and, in general, when any implications are allowed, they must 
*382] be such as are necessary (or at least highly *Jvodad/e) and not merely 
possible implications.(w) And herein there is no distinction between 


See page 108. t) Freem. 484. 
Z See ace 115. Ks Cro. Jac. 655. 1 Ventr. 224. 2 Show. 189. 
s) H.13 Hen. VII.17. 1 Ventr. 376. w) Vaugh. 262. 


or tenants in common, according to the limitations of the estates and interests devised. 
3 Atk. 493. Harg. Co. Litt. 112, b., n. 1.—CHRISTIAN. 

28) Ruston v. Ruston, 2 Yeates (Pa.) 65 (1795). Jackson vw. Merrill, 6 Johnson (N. 
Y.) 185, 190 (1810). Edwards v. Bibb, 43 Ala. 666, 672 (1869). Clark v. Hornthal, 47 
Miss. 434, 499 (1872). White v. Hotton, 3 Zab. (N. J.) 425, 429 (1852). Sherrod z. 
Sherrod, 38 Ala. 537, 553 (1863). Somers v. Pierson, 1 Harr. (N. J.) 181 (1837). Lytle 
v. Beveridge, 58 N. Y. 598, Sickels (1874). The doctrine that the testator’s intention is 
the guiding and controlling rule of interpretation requires, not unfrequently a disregard 
-of the usual technical meaning of words and phrases and when necessary such technical 
meaning must yield to the evident intent of the testator. Lytle v. Beveridge, 58 Sickels 
(N. Y.) 592, 598 (1874). Not so much regarding the propriety of grammar as their gen- 
eral and popular sense. Campbell v. McDonald, 10 Watts (Pa.) 182 (1841). Worrall’s 
Accounts, 5 W. & S. (Pa.) 114 (1843). Where there is a particular and a general par- 
amount interest in the same will, and they clash, the general interest must prevail. 
Leeper v. Nagle, 94 N. C. 338 (1886). 

But it has been thought that, if it is given to a stranger after the wife’s death, the 
devise raises no implication in favor of the wife, for it may descend to the heir during the 
life of the wife, which possibly may have been the testator’s intention. Cro. Jac. 75. 
And courts of law have laid it down as a rule that the heir shall not be disinherited 
ae by a plain, and not merely probable, intention. Doe v. Wilkinson, 2 T. R. 209.— 

HITTY. 

(29) An estate may be enlarged, controlled or even destroyed by implication; but the 
principle must be taken subject to certain other well established rules, as that where an 
instrument is reduced to writing, nothing is to be implied which does not arise from the 
face of the writing. Carr v. Porter, 1 McCord (S. C. Eq.) 60-80 (1825). 

(30) Bannister v, Henderson, 1 Quin (Mass.) 119, 155 (1765). The contrary has for 
some time been fully established; and this has been laid down by lord Mansfield as a 
general rule, viz., wherever cross-remainders are to be raised between two and no more, 
the favorable presumption is in support of cross-remainders; where between more than 
two, the presumption is against them; but the intention of the testator may defeat the 
presumption in either case. Perry e¢ al. v. White, Cowp. 777, 797. 41.R. 710. And 
the editor conceives that cross-remainders would be raised in every case in which it 
appears to be the testator’s intention that the subsequent devisee shall take nothing till 
the issue of all the first devisees are extinct. Cowp. 777, 797. 4 T. R. 7I0. 

In a case where cross-remainders were created by a deed, lord Kenyon declared that 
““no technical precise form of words is necessary to create cross-remainders,—though in 
the verboseness of conveyancers an abundance of words is generally introduced in deeds 
for this purpose.”” 5 T. R. 431. But cross-remainders cannot be created in a deed, as in 
a will, by implication, not even where the ultimate limitation is given ‘‘in default of all 
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the rules of law and of equity; for the will, being considered in both courts 
in the light of a limitation of uses,(x) is construed in each with equal favor 
and benignity, and expounded rather on its own particular circumstances 

than by any general rules of positive law.(31) f 


(x) Fitzg. 236. 11 Mod. 153. 


such issue,’? which words would probabl - i 

ee ee iret ge pk ee ony nore 

Bae teeta ication of the tortatcetineen tenes gente ete ee 
ee ; 

fete eiticds hedies.ino Exust, Se Cee e has given the estates to the respective 

(31) Washburn on Real Prop. P-. 739 (5 ed.). Upon this subject lord Eldon has ex- 
pressed himself thus:—‘‘ In construing a will, conjecture must not be taken for implica- 
tion, but necessary implication means not natural necessity, but so strong a probability 
of intention that an intention contrary to that which is imputed to the testator cannot 
be supposed.”’ 1 Ves. & Bea. 466. Therefore, if the devise were to a stranger after the 
death of the wife, the wife would not take any thing by implication; for then it might as 
well be supposed that the testator meant his heir-at-law to take during the wife’s life, as 
the wife; and, where it is so, the obvious title of the heir-at-law will be preferred. 
Smartle v. Scholar, 2 Lev. 207.—CoLERIDGE. 

A branch of this subject has been treated with consummate ability in Mr. (now Sir 
James) Wigram’s work on ‘‘ The Admission of Extrinsic Evidence in aid of the Inter- 
pretation of Wills.” The learned author has deduced from the authorities the following 
seven propositions, which, though he has confined his inquiry to the subject of wills, 
seem to be equally applicable to the interpretation of deeds and other instruments:— 

I. ‘‘ A testator is always presumed to use the words in which he expresses himself 
according to their strict and primary acceptation, unless from the context of the will it 
appears that he has used them in a different sense; in which case the sense in which he 
thus appears to have used them will be the sense in which they are to be construed.” 

II. ‘‘ Where there is nothing in the context of a will from which it is apparent that a 
testator has used the words in which he has expressed himself in any other than their 
strict and primary sense, and when his words, so interpreted, are sensible with reference 
to extrinsic circumstances, itis an inflexible rule of construction that the words of the 
will shall be interpreted in their strict and primary sense, and in no other, although 
they may be capable of some popular or secondary interpretation, and although the 
most conclusive evidence of intention to use them in such popular or secondary sense be 
tendered.’ 

III. ‘‘ Where there is nothing in the context of a will from which it is apparent that 
a testator has used the words in which he has expressed himself in any other than their 
strict and primary sense, but his words so interpreted are insensible with reference to 
extrinsic circumstances, a court of law may look into the extrinsic circumstances of the 
case, to see whether the meaning of the words be sensible in any popular or secondary 
sense of which, w7th reference to these circumstances, they are capable.”’ 

IV. ‘‘ Where the characters in which a will is written are difficult to be deciphered, 
or the language of the will is not understood by the court, the evidence of persons skilled 
in deciphering writing, or who understand the language in which the will is written, is 
admissible to declare what the characters are, or to inform the court of the proper mean- 
ing of the words.” 

V. ‘‘For the purpose of determining the object of a testator’s bounty, or the subject 
of disposition, or the quantity of interest intended to be given by his will, a court may 
inquire into every material fact relating to the person who claims to be interested under 
the will, and to the property which is claimed as the subject of disposition, as to the 
circumstances of the testator and of his family and affairs, for the purpose of enabling’ 
the court to identify the person or thing intended by the testator, or to determine the 
quantity of interest he has given by his will. fh , AE 

“The same (it is conceived) is true of every other disputed point respecting which it 
can be shown that a knowledge of extrinsic facts can in any way be made ancillary to 
the right interpretation of a testator’s words.”” _ ; : 

[In commenting on this proposition, a material fact is defined to be any fact which, 
according to the ordinary rules of evidence, tends to show which of the propositions IT.. 
and III. the circumstances of the case render applicable; in other words, whether the 
words, being strictly construed, have or have not a definite and reasonable meaning with. 
reference to the actual circumstances. ] : 

VI. ‘‘ Where the words of a will, aided by evidence of the material facts of the case, are 
insufficient to determine the testator’s meaning, no evidence will be admissible to prove 
what the testator intended, and the will (eacepi in certain cases, see prop. VII.) will be 
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And thus we have taken a transient view, in this and the three preceding 
chapters, of a very large and diffusive subject, the doctrine of common 
assurances: which concludes our observations on the ¢/e to things real, or 
the means by which they may be reciprocally lost and acquired. We have 
before considered the estates which may be had in them, with regard to their 
duration or quantity of interest, the time of their enjoyment, and the number 
and connections of the persons entitled to hold them: we have examined the 
tenures, both ancient and modern, whereby those estates have been, and are 
now, holden: and have distinguished the object of all these inquiries, 
namely, things real into the corporeal or substantial and incorporeal or ideal 
kind, and have thus considered the rights of real property in every light 
wherein they are contemplated by the laws of England. A system of laws, 
that differs much from every other system, except those of the same feodal 
origin, in its notions and regulations of landed estates; and which therefore 
could in this particular be very seldom compared with any other. 

The subject which has thus employed our attention is of very extensive 
use, and of as extensive variety. And yet I am afraid it has afforded the 
student less amusement and pleasure in the pursuit, than the matters 
discussed in the preceding book. ‘To say the truth, the vast alterations 
which the doctrine of real property has undergone from the conquest to the 
present time; the infinite determinations upon points that continually arise, 

and which have been heaped one upon another for a course of seven 
*383] centuries, without any order or *method; and the multiplicity of acts 

of parliament which have amended, or sometimes only altered, the 
common law: these causes have made the study of this branch of our national 
jurisprudence a little perplexed and intricate. It hath been my endeavor 
principally to select such parts of it as were of the most general use, where 
the principles were the most simple, the reasons of them the most obvious, 
and the practice the least embarrassed. Yet I cannot presume that I have 
always been thoroughly intelligible to such of my readers as were before 
strangers even to the very terms of art which I have been obliged to make use 
of; though, whenever those have first occurred, I have generally attempted a 
short explication of their meaning. These are indeed the more numerous, 
on account of the different languages, which our law has at different periods 
been taught to speak; the difficulty arising from which will insensibly 
diminish by use and familiar acquaintance. And therefore I shall close this 
branch of our inquiries with the words of Sir Edward Coke:( v)—‘‘ Albeit 
the student shall not at any one day, do what he can, reach to the full meaning 
of all that is here laid down, yet let him no way discourage himself, but pro- 
ceed: for on some other day, in some other place,’’ (or perhaps upon a second 
perusal of the same,) ‘‘ his doubts will be probably removed.”’ 


(y) Proeme to 1 Inst. 


VII. ‘‘ Notwithstanding the rule of law which makes a will void for uncertainty where 
the words, aided by evidence of the material facts of the case, are insufficient to deter- 
mine the testator’s meaning, courts of law, in certain special cases, admit extrinsic evi- 
dence of intention to make certain the person or thing intended, where the description 
in the will is insufficient for the purpose. These cases may be thus defined: where the 
object of a testator’s bounty, or the subject of disposition (7. e. the person or thing 
intended) is described in terms which are applicable indifferently to more than one 
person or thing, evidence is admissible to prove which of the persons or things so de- 
scribed was intended by the testator.”,—SWEET. 


844 


Cap. 24] OF THINGS. 384-385 


CHAD TE ReXOCI Ve 
OF THINGS PERSONAL. 


UNDER the name of things fersonal are included all sorts of things 
movable, which may attend a man’s person wherever he goes:(1) and there- 
fore, being only the objects of the law while they remain within the limits of 
its jurisdiction, and being also of a perishable quality, are not esteemed of so 
high a nature, nor paid so much regard to by the law, as things that are in 
their nature more permanent and zmmovable, as land and houses, and the 
profits issuing thereout.(2) These, being constantly within the reach and 
under the protection of the law, were the principal favorites of our first 
legislators: who took all imaginable care in ascertaining the rights, and 
directing the disposition, of such property as they imagined to be lasting, and 
which would answer to posterity the trouble and pains that their ancestors 
employed about them; but at the same time entertained a very low and con- 
temptuous opinion of all personal estate, which they regarded as only a 
transient commodity. The amount of it indeed was comparatively very 
trifling, during the scarcity of money and the ignorance of luxurious refine- 
ment which prevailed in the feodal ages. Hence it was, that a tax of the 
Jifteenth, tenth, or sometimes a much larger proportion, of all the movables 
of the subject, was frequently laid without scruple, and is mentioned with 
much unconcern by our ancient historians, though now it would justly 
alarm our opulent merchants and stockholders. And hence *likewise [*385 
may be derived the frequent forfeitures inflicted by the common law, 
of alla man’s goods and chattels, for misbehaviors and inadvertencies that 
at present hardly seem to deserve so severe a punishment. Our ancient law 
books, which are founded upon the feodal provisions, do not therefore often 
condescend to regulate this species of property. There is not a chapter in 
Britton or the Mirror, that can fairly be referred to this head; and the little 
that is to be found in Glanvil, Bracton, and Fleta seems principally borrowed 
from the civilians. But of later years, since the introduction and extension 
of trade and commerce, which are entirely occupied in this species of pro- 
perty, and have greatly augmented its quantity and of course its value, we 
have learned to conceive different ideas of it. Our courts now regard a man’s 
personalty in a light nearly, if not quite, equal to his realty: and have 
adopted a more enlarged and less technical mode of considering the one than 
the other; frequently drawn from the rules which they found already estab- 
lished by the Roman law, wherever those rules appeared to be well grounded 
and apposite to the case in question, but principally from reason and con- 
venience, adapted to the circumstances of the times; preserving withal a due 
regard to ancient usages, and a certain feodal tincture, which is still to be 
found in some branches of personal property. 


(1) See in general, as to what is personal property, Schouler’s Pers. Prop. p. 4 (2 ed. 
1884). Binn’s Justice (10 ed. 1895) p. 78. For this title the choice of two reasons 
is given by Sir Edward Coke, ‘‘because for the most part they belong to the person 
of a man, or else for that they are to be recovered by personal actions.’”’ (Co. Litt. 118, 
b.) The latter is most probably true. When goods and chattels began to be called per- 
sonals, they had become too numerous and important to accompany the persons of their 
owners. Williams on Pers. Prop. p. 2 (4 ed. 1872). See Warren v. Leland, 2 Barb. 
(N. Y.) 619, and Owens v. Lewis, 46 Ind. 512 (1873). Authorities do not agree as to 
whether growing crops are personal property or not. Reed v. Johnson, 14 Ill. 258 


1852). 
‘ GB) . Pingrey on Real Prop. p. 24. Williams on Real Prop. p. 6 (6ed.). Barb. Per- 


sonal Prop. 579. 
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But things personal, by our law, do not only include things movaéle, but also 
something more: the whole of which is comprehended under the general name 
of chattels, which Sir Edward Coke says(@) is a French word signifying 
goods. The appellation is in truth derived from the technical Latin word 
catalla: which primarily signified only beasts of husbandry, or (as we still call 
them) cattle, but in its secondary sense was applied to all movables in gen- 
eral.(6) Inthe grand coustumier of Normandy(c) a chattel is described as. 
a mere movable, but at the same time it is set in opposition to a fief or feud: 
so that not only goods, but whatever was not a feud, were accounted 
chattels.(3) *And it isin this latter, more extended, negative sense, 
that our law adopts it: the idea of goods, or movables only, being not 
sufficiently comprehensive to take in everything that the law considers as a 
chattel interest. For since, as the commentator on the coustumier(d ) ob- 
serves, there are two requisites to make a fief or heritage, duration as to 
time, and immobility with regard to place; whatever wants either of these 
qualities is not, according to the Normans, an heritage or fief; or, according 
to us, is not a veal estate: the consequence of which in both laws is, that it 
must be a personal estate, or chattel. 

Chattels therefore are distributed by the law into two kinds; chattels vea/, 
and chattels personal. (e) 7 

1. Chattels veal, saith Sir Edward Coke, (/) are such as concern, or savor 
of, the realty; as terms for years of land, wardships in chivalry, (while 
the military tenures subsisted,) the next presentation to a church, estates by 
a statute-merchant, statute-staple, e/egz/, or the like; of all which we have 
already spoken. And these are called real chattels, as being interests issuing 
out of, or annexed to, real estates: of which they have one quality, viz., 
immobility, which denominates them vea/; but want the other, viz., a suffi- 
cient, legal, indeterminate duration; and this want it is that constitutes them 
chattels.(4) The utmost period for which they can last is fixed and deter- 
minate, either for such a space of time certain, or till such a particular sum 
of money be raised out of such a particular income; so that they are not 


*386 | 


choses qui ne peuvent ensuivir le corps, ni estre trans- 
portees, et tout ce qui n’est point en heritage. LL. Will. 
Nothi, 4, apud Dufresne. h. 409. [Chattels are: 
movable and immovable—those which can be 
transported and follow the person are movable; 
immovable chattels are such as cannot follow the: 


(3) 1 Inst. 118. 
(6) Dufresne, ii. 409. 
C. 87. 


c) C. 
(a Il conviendroit quil fust non mouuable et de duree 
atoustours. fol. 107 a. [It must beimmovyable, and 
last forever. ] 


(e) So too in the Norman law, Caleux sont meubles 
et immeubles ; si comme vrais meubles sont qui trans- 
porter se peuvent, et ensuivir le corps; immeubles sont 


person, or be transported from place to place; and 
everything which is not in the inheritance.] 
(f) 1 Inst. 118. 


(3) Strong v. White, 19 Conn. 238, 245 (1848). 
Fling v. Goodall, 4o N. H. 208, 215 (1860). 
State v. Bartlett, 55 Me. 2I0 (1867). 
People v. Christie, 65 Hun. (N. Y.) 349, 351 (1892). 
Brantley’s Pers. Prop. 35, p. 9 (1891). 


578, 584 (1858). 
391, 394 (1861). 
(1877). 
384 (1893). 
Pp. 9, 23 (2 ed. 1884). 


properly embrace real and personal property. 


Goodeve’s Law of Real Prop. p. 14 (3 ed.). 


C. & A. R. R. Co. v. Thompson, Ig Tl. 
Wilson v. Rybolt, 17 Ind. 
Ins. Co. v. Haven, 95 U. S. 250: 
Knapp wv. Jones, 143 Ill. 
Schouler’s Pers. Prop. vol. 1, 2 8, 
The word estate may 
Shock v. Shock’s Ex., I9 Pa. 255 (1852). 


(4) It is a rule of lawin England, in common with that of most other nations, that 
the title by succession to personal property, wherever situated, shall be determined by 
the law of the domicil of the deceased owner. 1 H. Bla. 670. 5 Ves. 750. 5B. & 6. 
451. I Hagg. 474, 498. 8 Sim. 310. But it has been denied by a justly esteemed 
writer that this rule extends to chattels vea/, on the ground that the treatment of such 
property as personalty is peculiar to our own law. I Jarm. on Wills, 4. 2id. 740. The 
point appears to be unaffected by decision, and is perhaps open to argument on both 
sides. See 2 P. Wms. 622.—SwEET. 

Warvelle on Vendors, p. 29. Greenleaf’s Cruise on Real Prop. vol. 1, pp. 47, 256 
(1856). Lomax Dig. p. 386. Willard on Real Prop. p. 49 (2 ed.). Wait’s Acts. & Def. 
vol. 2, p. 219 (1877). Schouler’s Pers. Prop. 2 6, pp. 7, 9 (2 ed. 1884). Boone on Real 
Prop. p. 31, ¢ 14 (1833). Welles v. Cowles, 2 Day (Conn.) 567, 574 (1818). Warren v. Le- 
land, 2 Barb. (N. Y.) 377, 389 (1847). Burr v. Stenton, 52 N. Y. 377, 389 (1868). Hyatt. 
v, Vincennes Bank, 113 U. S. 242, 251 (1877). 
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equal in the eye of the law to the lowest estate of freehold, a lease for another’s 
life: their tenants were considered upon feodal principles as merely bailiffs or 
farmers; and the tenant of the freehold might at any time have destroyed 
their interest, till the reign of Henry VIII.( g) A freehold, which alone- 
1s a real estate, and seems (as has been said) to answer to the fief in 

Normandy, is conveyed by corporal investiture and “livery of seisin; [*387 
which gives the tenant so strong a. hold of the land, that it never 

after can be wrested from him during his life, but by his own act of voluntary 
transfer, or of forfeiture; or else by the happening of some future contingency, 
as in estates pur autre vie(5), and the determinable freehold mentioned in a 
former chapter.(Z) And even these, being of an uncertain duration, may 
by possibility last for the owner’s life; for the law will not presuppose the 
contingency to happen before it actually does, and till then the estate is to. 
all intents and purposes a life-estate, and therefore a freehold interest. On 
the other hand, a chattel interest in lands, which the Normans put in oppo- 
sition to fief, and we to freehold, is conveyed by no seisin or corporal investi- 
ture, but the possession is gained by the mere entry of the tenant himself; 
and it will certainly expire at a time prefixed and determined, if not sooner. 
Thus a lease for years must necessarily fail at the end and completion of the 
term; the next presentation to a church is satisfied and gone the instant it 
comes into possession, that is, by the first avoidance and presentation to the 
living; the conditional estates by statutes and e/egzt are determined as soon 
as the debt is paid; and so guardianship in chivalry expired of course the: 
moment that the heir came of age. And if there be any other chattel real, 
it will be found to correspond with the rest in this essential quality that its. 
duration is limited to a time certain, beyond which it cannot subsist. 

2. Chattels Zersonal are, properly and strictly speaking, things movable, 
which may be annexed to or attendant on the person of the owner, and car- 
ried about with him from one part of the world to another.(6) Such are: 
animals, household stuff, money, jewels, corn, garments, and every thing 
else that can properly be put in motion and transferred from place to place. (7) 
And of this kind of chattels it is that we are principally to speak in the re- 
mainder of this book; having been unavoidably led to consider the nature of 
chattels real, and their incidents, in the former chapters, which were 
*employed upon real estate; that kind of property being of a mongrel [*388. 
amphibious nature,(8) originally endowed with one only of the 
characteristics of each species of things; the immobility of things real, and 
the precarious duration of things personal. 


(g) See page 142. (h) Page 120. 


(5) [For another’s life. ] 

(6) Sneed v. Ewing, 5 Ky. 460-480 (1831). Schouler’s Pers. Pr. vol. 1, sec. 9, p. 9 (2: 
ed. 1884). State v. Bartlett, 55 Maine, 211 (1867). Welles v. Cowles, 2 Day (Conn.) 567- 
574 (1818). A title deed is a personal chattel. Wilson v. Rybolt, 17 Ind. 391. 

(7) Goodeve’s Mod. Law of Real Prop. (3 ed.) 14. 

(8) Schouler’s Pers. Pr. vol. 1, sec. 20, p. 22 (2 ed. 1884). B. 2-388. In statute and legal 
writings the words ‘‘ goods and chattels”’ are usually found combined. Both are liable to- 
be varied in extent of meaning by the subject and context. In their largest sense, each, 
and especially chattels, includes all property except real estate. But in criminal law, as 
for example in statutes against larceny, they seldom have so large a meaning. Here, 
in general, neither comprehends choses in action as bank-notes, mortgage deeds, and the 
like—not being the subject of larceny at common law. Nor, in statutory larceny, would 
the term include a dog, whereof larceny could not be committed at common law. By a 
part of differing judicial opinions, or opinions founded on differing statutes, these words 
do not include money coin. By others they do. See Bishop on Statutory Cruises, 310, 
3 344 (2 ed. 1883). C. & A. R. R. Co. v. Pompson, 19 Ill. 585 (1858). A bequest of all 
movable property has been held not to include a judgment debt due the testator. Strong: 


v. White, 19 Conn. 245 (1848). 
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Chattel interests being thus distinguished and distributed, it will be proper 
to consider, first, the nature of that property, or dominion, to which they are 
liable; which must be principally, nay solely, referred to personal chattels: 
and, secondly, the ¢z#/e to that property, or how it may be lost and acquired. 
‘Of each of these in its order. 


CHAPTER XXV. 
OF PROPERTY IN THINGS PERSONAL. 


PROPERTY in chattels personal may be either in Possession, which is where 
a man hath not only the right to enjoy, but hath the actual enjoyment of, the 
thing; or else it is in action, where a man hath only a bare right, without 
any occupation or enjoyment.(1) And of these the former, or property in 
possession, is divided into two sorts, an absolute and a qualified property.(2) 
I. First, then, of property in possession absolute, which is where a man 
hath, solely and exclusively, the right, and also the occupation, of any mov- 
able chattels; so that they cannot be transferred from him, or cease to be his, 
without his own act or default.(3) Such may be all zzanzmate things, as goods, 
plate, money, jewels, implements of war, garments, and the like: such also 
may be all vegetable productions, as the fruit or other parts of a plant, when 
severed from the body of it, or the whole plant itself, when severed from the 
ground;(4) none of which can be moved out of the owner’s possession without 
his own act or consent, or at least without doing him an injury, which it is 
the business of the law to prevent or remedy. Of these therefore there re- 
mains little to be said. 
But with regard to animals, which have in themselves a principle and 
power of motion, and (unless particularly confined) can convey themselves 
from one part of the world to another, there is a great difference made 
*€390] with respect to *their several classes, not only in our law, but in the 
law of nature and of all civilized nations. They are distinguished 
into such as are domzte(5) and such as are fere nature:(6) some being of a 
tame and others of a wz/d disposition. In such as are of a nature tame and 
‘domestic, (as horses, kine, sheep, poultry, and the like, ) a man may have as 
absolute a property as in any inanimate beings; because these continue per- 
petually in his occupation, and will not stray from his house or person, unless 
by accident or fraudulent enticement, in either of which cases the owner does 
not lose his property:(@)(7) in which our law agrees with the law of France 
and Holland.(4) ‘The stealing, or forcible abduction, of such property as 
this, is also felony; for these are things of intrinsic value, serving for the food 


(a) 2 Mod. 319. (b) Vin. in Inst. 7. 2, tit. 1, 2 15. 


(1) Schouler’s Domestic Relations, 3 80, p. 122 (1882). 1 Schouler’s P 
Ty RE its 63 (1884) 3 P ( ) Schouler’s ersonal Property, 
(2) 1 Barbour’s Rights of Persons and Property, 91. 1 Hilliard’s Law of Torts, 491 (3 
‘ed.). Fowler’s Hist. of the Law of Real Prop. Iog. 
3) plone on Bailments, 3 93, p. 104 (9 ed. 1878). 
4) Owens v, Lewis, 46 Ind. 488, 502 (1874). 1 Schouler’s P ae 
‘60, 3 I00, p. IIo (2 ed. 1884). Hehe igen get 
(5) [Of a tame nature. ] 
Gy [In their natural state. ] 
7) Brantley’s Personal Property, 3 74, p. 121 (1891). 1 Schouler’s P. 
Bat ee citi p (1891) r’s Personal Property, 
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of man, or else for the uses of husbandry.(c) But in animals fere nature(8) 
a man can have no absolute property. 

Of all tame and domestic animals, the brood belongs to the owner of the 
dam or mother;(9) the English law agreeing with the civil, that ‘“‘Aartus 
sequitur ventrem”’(10) in the brute creation, though for the most part in the 
human species it disallows that maxim. And therefore in the laws of Eng- 
land, (d@) as well as Rome, (e) ‘‘s¢ eguam meam equus tuus pregnantem feceritt, 
non est tuum sed meum quod natum est.’’(11) And for this Puffendorf(/ ) 
gives a sensible reason: not only because the male is frequently unknown; 
but also because the dam, during the time of her pregnancy, is almost useless. 
to the proprietor, and must be maintained with great expense and care: where- 
fore, as her owner is the loser by her pregnancy, he ought to be the gainer 
by her brood. An exception to this rule is in the case of young cygnets; 
which belong equally to the owner of the cock and hen, and shall be divided 
between them.( g) But here the reasons of the general rule cease, 
and ‘‘cessante *ratione cessat et ipsa lex:’’(12) for the male is well [391 
known, by his constant association with the female; and for the same 
reason the owner of the one doth not suffer more disadvantage, during the 
time of pregnancy and nurture, than the owner of the other. 

II. Other animals, thet are not of a tame and domestic nature, are either 
not the objects of property at all, or else fall under our other division, namely, 
that of gualified, limited, or special property; which is such as is not in its: 
nature permanent, but may sometimes subsist and at other times not sub- 
sist.(13) In discussing which subject, I shall in the first place show how 
this species of property may subsist in such animals as are fere nature, or 
of a wild nature; and then how it may subsist in any other things, when 
under particular circumstances. 

First, then, a man may be invested witha qualified, but not an absolute, 
property in all creatures that are /ere nature, either fer industriam, propter 
zmpotentiam, or propter privilegium.(14) 

1. A qualified property may subsist in animals fere nature per industriam 
hominis:(15) by aman’s reclaiming and making them tame by art, industry, 
and education; or by so confining them within his own immediate power that 
they cannot escape and use their natural liberty.(16) And under this head 


(6) 1 Hal. P. C. 511, 512. ty) Tot Ne 14, Cade 
d) Bro. Abr. tit. propertie, 29. g) 7 Rep. 17. 
(c) Fy. 6, 1, 5. 


(8) [Of a wild nature.] Aldrich v. Wright, 53 N. H. 398, 411 (1873). Ulery v. Jones, 
81 Ill. 403, 405, (1876). 

(9) Schouler’s Pers. Pr. vol. 1, sec. 51, p. 59 (2 ed. 1884). Brantley’s Pers. Prop. 2 85, 
p- 142 (1891). But if the dam of an unborn foal be sold, and the foal be expressly 
reserved, the foal remains the property of the vendor, and after its birth may be recovered 
by replevin from the vendee or from a third party, to whom the vendee may have sold. 
it, without notice of the reservation. Andrews v. Cox, 42 Ark. 477 (1883). If the mare 
be sold on credit—the purchaser giving a chattel mortgage of her for the entire price— 
and she afterward prove to be with foal, which is weaned before the credit expires; if 
default be made in payment the mortgagor is not entitled to keep the colt. Kellogg v. 
Lovely, 46 Mich. 131-133 (1881). F 

(10) [‘‘ The offspring follows the condition of the mother.”?]) _ wh: 

me [‘‘ If my mare be with foal by your horse, the offspring is not yours but mine.’’] 

(ia) [te oe cae the law ee co ce 

13) Story on Bailments, Eps LO4.( Qed!) 1579)! ; ~ ' 

[Of a wild nature er be industry, on account of inability (of the animal) or by 
reason of privilege. ; 

(15) [or a aa alter by industry of man.] See, in general, the observations of Mr. 
Justice Bayley in Hannam v. Mockett, 2 B. & C. 937 to 944. Com. Dig. Biens, F. and 
Action sur Trover, C. 1 Saund. 84. Trover lies for a parrot or monkey, because they 
are merchandise, and valuable, (Cro. Jac. 262;) but indictment does not lie for stealing a 
tamed ferret. Russ. & R. C. C. 350. —CHITTY. 

(16) x Schouler’s Personal Property, @ 49, p. 55 (2 ed. 1884). 
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some writers have ranked all the former species of animals we have men- 
tioned, apprehending none to be originally and naturally tame, but only 
made so by art and custom; as horses, swine, and other cattle; which, if 
originally left to themselves, would have chosen to rove up and down, seek- 
ing their food at large, and are only made domestic by use and familiarity: 
and are therefore, say they, called mansueta, guasi manui assueta.(17) But 
however well this notion may be founded, abstractedly considered, our law 
apprehends the most obvious distinction to be, between such animals as we 
generally see tame, and are therefore seldom, if ever, found wandering at 
large, which it calls domdte nature:(18) and such creatures as are usually 

found at liberty, which are therefore supposed to be more emphati- 
*392] cally fere natu*re,(19) though it may happen that the latter shall 

be sometimes tamed and confined by the art and industry of man. 
Such as are deer in a park, hares or rabbits in an enclosed warren, doves in 
a dove-house, pheasants or partridges in a mew, hawks that are fed and 
commanded by their owner, and fish in a private pond or in trunks. ‘These 
are no longer the property of a man, than while they continue in his keep- 
ing or actual possession: but if at any time they regain their natural liberty, 
his property instantly ceases; unless they have animum revertendi,(20) which 
is only to be known by their usual custom of returning.(Z)(21) A maxim 
which is borrowed from the civil law;(2) ‘‘ vevertendi animum videntur 
desinere habere tunc, cum revertendi consuetudinem deseruerint.’’(22) The law 
therefore extends this possession further than the mere manual occupation; 
for my tame hawk that is pursuing his quarry in my presence, though he is 
at liberty to go where he pleases, is nevertheless my property; for he hath 
animum revertendi.(23) So are my pigeons, that are flying at a distance 
from their home, (especially of the carrier kind, ) and likewise the deer that 
is chased out of my park or forest, and is instantly pursued by the keeper or 
forester;(24.) all which remain still in my possession, and I still preserve my 

(h) Bract. 7. 2,¢e.1. 7 Rep. 17. (z) Inst. 2, 1, 15. 


eh [Tame, as accustomed to the hand. ] 
18) [Of a tame nature.] 1 Schouler’s Pers. Prop. 3 49, p. 55 (2 ed. 1884). Brantley’s 
Pers. Prop. 374, p. 121 (1891). 

(19) [Of a wild nature.] The common law wisely avoiding theoretical discussions, 
refers the question whether an animal be wild or tame, in each case, to our knowledge of its 
habits and those common in the same species. Schouler’s Pers. Prop.vol.1, p. 55, 49 (1884). 

(20) [The intention of returning. ] 

(21) As to pigeons, see 1 Chitty’s Game Laws, 135 to 143. The killing or taking a dove 
house pigeon, anywhere, subjects the party to a twenty-shillings penalty. 2 Geo. IIIc. 
29.—CHITTY. 

( Z2) EE tad seem no longer to have the intention of returning when they forsake the 
custom.” 

(23) 1 Schouler’s Pers. Prop. 3 49, p. 56 (2 ed. 1884). When the subject of an action 
of trover or trespass is a wild animal the burden is upon the plaintiff to prove owner- 
ship, and that he must do by showing a capture and confinement to a reasonable extent, 
and either that the animal accidentally escaped and was instantly pursued, or had the 
animus revertendi [Intention of returning]. Bailey’s Onus Probandi 12, (1886). 

It is not doubted that oysters are fere nature [Of a wild nature]. A person who 
plants oysters in navigable waters opposite the land of another person, without asserting 
any other right of ownership or establishing any other evidence of actual possession, 
cannot thereby acquire such possession as will enable him to maintain trespass against 
the owner of the adjacent land for taking them away. Brinckerhoff v. Starkins, 11 Barb. 
(N. Y.) 249, 252 (1851). But oysters, though usually included in animals Jere nature 
[Of a wild nature], do not come within the reason or operation of the rule. They have 
neither the power nor inclination to escape. If planted in waters where they do not grow 
naturally, and stakes driven to designate the situation so that they may be readily found 
and identified as private property, the person who planted them has the same absolute 
property in them as in inanimate things or domestic animals. The State v. Taylor, 3 
Hee (N. J.) 117-119 (1858). 

24) 2 Russell on Crimes, 2 279 p. 278 ed. 1877). Sto 1 
fo ed. 838), @ 279 p. 278 (9 77). Story on Bailments, 2 211, p. 197 
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qualified property in them. But if they stray without my knowledge, and 
do not return in the usual manner, it is then lawful for any stranger to take 
them.(£)(25) But if a.deer, or any wild animal reclaimed, hath a collar or 
other mark put upon him, and goes and returns at his pleasure; or if a wild 
swan is taken, and marked and turned loose in the river, the owner’s pro- 
perty in him still continues, and it is not lawful for any one else to take 
him:(7) but otherwise, if the deer has been long absent without returning 

or the swan leaves the neighborhood. Bees also are fere nature, (26) but, 
when hived and reclaimed, a man may have a qualified property in 
them, by the law of nature, as well as by the civil law.(m) *And to [*393 
the same purpose, not to say in the same words, with the civil law, 

speaks Bracton:(7) occupation, that is, hiving or including them, gives the 
property in bees; for though a swarm lights upon my tree, I have no more 
property in them till I have hived them than I have in the birds which make 
their nests thereon, and therefore if another hives them, he shall be their 
proprietor: but a swarm which fly from and out of my hive, are mine so long 
as I can keep them in sight, and have power to pursue them; and in these 
circumstances no one else is entitled to take them.(27) But it hath been also 
said, (0) that with us the only ownership in bees is vadéone solz;(28) and the char- 
ter of the forest,(f) which allows every freeman to be entitled to the honey 
found within his own woods, affords great countenance to this doctrine, that 
a qualified property may be had in bees, in consideration of the property of 
the soil whereon they are found.(29) 


(kK) Finch. L. 177. 1) 2 Col, ig 8. 
2 Crompt. of Courts, 167. 7 Rep. 16. 0) Bro. Abr. tit. propertie, 37, cites 45 Edw. III. 24. 
m) Puff. 7. 4, c. 6,35. Inst. 2,1, 14. ) 9 Hen. III. e. 13. 


(25) Schouler’s Pers. Prop., 33 48, 49, pp. 54, 56 (2 ed. 1884). Brantley’s Pers. Prop., 

275, p. 124 (1891). 

26) State v. Murphy, 8 Ind. 499 (1847). 

27) 1 Schouler’s Pers. Prop., 3 50, p. 58 (2 ed. 1884). 

28) [On account of the soil. ] . 

29) Brantley’s Pers. Prop. 3 74, p. 121 (1891). Story on Bailments, 3 215, p. 198 (9 
ed. 1878). Story on Sales, 336, & ? 387, p. 475 (4 ed. 1871). ony ; 

With respect to vooks, it has been recently determined that no action is sustainable 
against a person for maliciously causing loaded guns to be discharged near a neighbor’s 
close and trees, and thereby disturbing and driving away the rooks which used to resort 
to and have young in the same, inasmuch as rooks are a species of birds fere nature, de- 
structive in their habits, not properly an article of food, and not protected by any act of 
patliament, and that the plaintiff therefore could not have any property in them. Han- 
nam v. Mockett, 2 Bar. & C. 934. 4 Dowl. & R. 518, S. C. But an action on the case lies 
for discharging guns near the decoy-pond of another, with design to damnify the owner by 
frightening away the wild fowl resorting thereto, by which the wild fowl are frightened 
away and the owner damnified; for wild fowl are protected by the 25 Hen. VIII. c. 11, 
and they constitute a known article of food; and a person keeping up a decoy expends 
money and employs skill in taking that which is of use to the public. It is a profitable 
mode of employing his land, and was considered by lord Holt as a description of trade. 
Keeble v. Hickeringill, 11 East, 574. 2B. & C. 943. Other animals are specially pro- 
tected by acts of parliament, as hawks, falcons, swans, partridges, pheasants, pigeons, 
wild ducks, mallards, teal, widgeons, wild geese, black game, red game, bustards, and 
herons, and consequently, in the eye of the law, are fit to be preserved. Bees are pro- 
perty, and the subject of larceny. Per Bayley, J.,2B. & C. 944. Sir T. Raym. 33.— 
CHITTY. , 

Almost all the writers on general jurisprudence agree that the animal must have been 
brought within the power of the pursuer before the property in it vests. Actual taking 
may not in all cases be requisite; but all agree that mere pursuit, without bringing the 
animal within the power of the party, is not sufficient. The possession must be so far 
established, by the aid of nets, snares, or other means, that it cannot escape. It was 
accordingly held in Pierson v. Post, 3 Caine’s Rep. 175, that an action would not lie 
against a person for killing and taking a fox which had been pursued by another, and 
was then actually in the view of the person who had originally found, started, and chased 
it. The mere pursuit and being within view of the animal did not create a property, 
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In all these creatures, reclaimed from the wildness of their nature, the 
property is not absolute, but defeasible; a property that may be destroyed if 
they resume their ancient wildness and are found at large. For aithe 
pheasants escape from the mew, or the fishes from the trunk, and are seen 
wandering at large in their proper element, they become fere nature(30) 
again; and are free and open to the first occupant that hath ability to seize 
them. But while they thus continue my qualified or defeasible property, they 
are as much under the protection of the law as if they were absolutely and 
indefeasibly mine; and an action will lie against any man that detains them 
from me, or unlawfully destroys them. It is also as much felony by common 
law to steal such of them as are fit for food,(31) as it is to-steal tame 
animals:(7)(32) but not so, if they are only kept for pleasure, curiosity, or 
whim, as dogs, bears, cats, apes, parrots, and singing-birds;(7) because 
their value is not intrinsic, but depending only on the caprice of the 

owner:(s)(33) though it is such an invasion of property as may 
*394] *amount to a civil injury, and be redressed by a civil action. (7)(34) 

Yet to steal a reclaimed hawk is felony both by common law 
and statute;(~) which seems to be a relic of the tyranny of our ancient 
sportsmen. And among our elder ancestors the ancient Britons, another 
species of reclaimed animals, viz., cats, were looked upon as creatures 
of intrinsic value; and the killing or stealing one was a grievous crime, 
and subjected the offender to a fine; especially if it belonged to the king’s 
household, and was the custos horret regit,(35) for which there was a very 


q) 1 Hal. P. C. 512. (t) Bro. Abr. tit. trespass, 407. 
r) Lamb. Eiren. 275. (uw) 1 Hal. P. C. 512. 1 Hawk. P. C. ¢c. 33. 
(s) 7 Rep. 18. 3 Inst. 109. 


because no possession had been acquired; and the same doctrine was afterwards declared 
in the case of Buster v. Newkirk, 20 Johns. Rep. 75. 2 Kent. Com. 349. 

The civil law contained the same principle. It was a question in the Roman law 
whether a wild beast belonged to him who had wounded it so that it might easily be 
taken. The civilians differed on the question; but Justinian adopted the opinion that 
the property in the wounded wild beast did not attach until the beast was actually taken. 
Inst. 2,1, 13. Dig. 41, 1, 5,2. So, if a swarm of bees had flown from the hive of A., 
they were reputed his so long as the swarm remained in sight and might easily be pur- 
sued; otherwise they became the property of the first occupant. See Goff v. Kilts, 15. 
Wendell (N. Y.) Rep. 551 (1836). Inst. 2, 1, 14. Merely finding a tree on the land of 
another containing a swarm of bees, and marking it, does not vest the property of the 
bees in the finder. Gillett v. Mason, 7 Johns. Rep. 16. Bees which swarm upon a tree 
do not become private property until actually hived. Inst. 2, 1, 14. Wallis v. Mease, 3 
Binn. 546. Bees which take up their abode in a tree belong to the owner of the soil, if 
unreclaimed; but if reclaimed and identified, they belong to their former possessor. Goff 
v. Kilts, 15 Wend. 550. 2 Kent Com. 349.—SHARSWOOD. 

(30) [Of a wild nature.] 1Schouler’s Pers. Prop. 3 49, p. 55 (5 ed. 1884). Brantley’s. 
Pers. Prop. 3 77, p. 128 (1891). 

(31) But it is not a felony to steal such animals of a wild nature, unles¢ they are either 
so confined that the owner can take them whenever he pleases, or are reduced to tame- 
ness and known by the thief to be so. And his knowledge of this fact may be made out 
before the jury by circumstantial evidence, arising out of his own conduct and the 
condition and situation of the animal stolen. Kast’s P. C. 16, s. 41. Hawk. b. i Oy Gk 
s. 26.—CHITTv. Brantley’s Pers. Prop. 3 78, p. 129 (1891). 

(32) U. S. Crim. Law. Lewis, 454. 

(33) Aldrich v. Wright, 53 N. H. (Shirley) 418 (1873). State vz. Latham, 13 Iredell, N. 
C. 34 (1851). Uhlein v. Cromack, 109 Mass. 275 (1872). This narrow rule was adopted 
on account of the severe punishment formerly inflicted for larceny. In America, statutes 
in some States and decisions in others have enlarged the rule. Thus a mocking bird, and 
ae Sine s a trap have been held to be subjects of larceny, Brantley’s Pers. Prop. p. 129,. 

78 (1891). 

(34) 5 Crim. Defences, Lawson, 457. 

(35) [The guard of the royal granary. ] 


852 


CHAP. 25] OF THINGS. 394-395 


peculiar forfeiture.(w)(36) And thus much of qualified property in wild 
animals, reclaimed per industriam.(37) : 

2A. QUALIFIED property may also subsist with relation to animals ere 
nature, ratione impotentig, on account of their own inability.(38) As when 
hawks, herons, or other birds build in my trees, or coneys or other creatures 
make their nests or burrows in my land, and have young ones there; 
I have a qualified property in those young ones till such time as they can fly 
or run away, and then my property expires:(*) (39) but, till then, it is in 
some cases trespass, and in others felony, for a stranger to take them 
away.(y)(40) For here, as the owner of the land has it in his power to do 
what he pleases with them, the law therefore vests a property in him of the 
young ones, in the same manner as it does of the old ones if reclaimed and 
confined; for these cannot through weakness, any more than the others 
through restraint, use their natural liberty and forsake him. 

3. Aman may, lastly, have a qualified property in animals fere nature, 
propter privilegium:(41) that is, he may have the privilege of hunt- 
ing, taking, and killing them, in exclusion of other persons. Here [*395 
he has a transient property in these animals, usually called game, so 
long as they continue within his liberty;(z) and may restrain any stranger 
from taking them therein: but the instant they depart into another liberty, 
this qualified property ceases. ‘The manner in which the privilege is ac- 
quired, will be shown in a subsequent chapter. 

The qualified property which. we have hitherto considered extends only to 
animals fere nature, when either reclaimed, impotent, or privileged. Many 
other things may also be the objects of qualified property. It may subsist in 
the very elements, of fire or light, of air, and of water. A man can have no 
absolute permanent property in these, as he may in the earth and land; since 
these are of a vague and fugitive nature, and therefore can admit only of a 
precarious and qualified ownership, which lasts so long as they are in actual 
use and occupation, but no longer.(42) If a man disturbs another, and 
deprives him of the lawful enjoyment of these; if one obstructs another’s 
ancient windows, (a) corrupts the air of his house or gardens,(4) fouls his 
water,(c) or unpens and lets it out, or if he diverts an ancient watercourse 
that used to run to the other’s mill or meadow;(d) the law will animadvert 
hereon as an injury, and protect the party injured in his possession. But 
the property in them ceases the instant they are out of possession; for, when 
no man is engaged in their actual occupation, they become again common, 
and every man has an equal right to appropriate them to his own use. 


(w) “Si quis felem, horrei regii custodem, occiderit suspended by the end of its tail, its head touching 


vel furto abstulerit, felis summa cauda suspendatur, the floor, and they shall pour on it, small measures 
capite aream attingente, et in eam_grana tritici effun- of wheat until the tip of the tail be covered.’’] 
dantur, usquedum summitas caudex. tritico co-operia- # Cartadi de forest. 9 Hen. ii. ec, 13. 

tur.’ Wotton. LL. Wail. l. 3, ¢.5,§ 5. An amerce- y) 7 Rep. 17. Lamb. Hiren. 274. a) F 

ment similar to which. Sir Edward Coke tells us, z) Cro. Car. 554, Mar. 48. 5 Mod. 376. 12 Mod. 144. 
(7 Rep. 18.) there anciently was for stealing swans ; a) 9 Rep. 58. 

only suspending them by the beak instead of the b) 9 Rep. 59. Lut. 92. 

tail. [‘‘If any one should steal or killa cat, being c) 9 Rep. 59. y 

the guard of the royal granary, the cat shall be d) 1 Leon. 278. Skin. 389. 


(36) And stealing any dog, bird, or other beast, not the subject of larceny at commor 
law, and ordinarily kept in a state of confinement, is now, by statute 7 & 8 Geo. IV. c. 
29, punishable with fine and imprisonment for a second offence. By statute 8 & 9 Vict. 
c. 47, also, dog-stealing is a misdemeanor.—KERR. 

(37) 1 Beven on Negligence, 641 (2 ed.) 

(38) Williams on Personal Property, 19 (4 ed. 1872). Story on Sales, % 212, p. 197 (Q 
ed. 1878). 

(39 e Hilliard’s Law of Torts, 480 (3 ed.). Story on Sales, 335. 

Geraahecs Personal Property, @ 75, P- 125 (189). 

(41) [Of a wild nature on account of privilege. ] Fleet v. Hegeman, 14 Wendell 
(N. Y.) 46 (1835). 
(42) Boone’s Law of Real Property, @ 4, p. 16 (1883). 
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These kinds of qualification in property depend upon the peculiar circum- 
stances of the subject-matter, which is not capable of being under the 
absolute dominion of any proprietor. But property may also be of a quali. 
fied or special nature, on account of the peculiar circumstances of the 

owner, when the thing itself is very capable of absolute ownership. 
*396] *As in case of daz/ment, or delivery of goods to another person for a 

particular use;(43) as to a carrier to convey to London, to an inn- 
keeper to secure in his inn, or the like. Here there is no absolute property 
in either the bailor or the bailee, the person delivering, or him to whom it is 
delivered: for the bailor hath only the right, and not the immediate posses- 
sion; the bailee hath the possession, and only a temporary right.(44) But it 
is a qualified property in them both;(45) and each of them is entitled to an 
action, in case the goods be damaged or taken away: the bailee, on account 
of his immediate possession; the bailor, because the possession of the bailee 
is, immediately, his possession also.(e) So also in case of goods pledged or 
pawned upon condition, either to repay money or otherwise;(46) both the 
pledger and pledgee have a qualified, but neither of them an absolute, pro- 
perty in them: the pledger’s property is conditional, and depends upon the 
performance of the condition of repayment, etc.; and so too is that of the 
pledgee, which depends upon its non-performance.(/)(47) The same may 
be said of goods distreined for rent, or other cause of distress: which are in 
the nature of a pledge, and are not, at the first taking, the absolute property 
of either the distreinor, or party distreined upon; but may be redeemed, or 
else forfeited by the subsequent conduct of the latter. But a servant, who 
hath the care of his master’s goods or chattels, as a butler of plate, a shepherd 
of sheep, and the like, hath not any property or possession either absolute or 
qualified, but only a mere charge or oversight.( 2) (48) 

Having thus considered the several divisions of property in ossession, 
which subsists there only where a man hath both the right and also the occu- 
pation of the thing; we will proceed next to take a short view of the nature 
of property in actzon, or such where a man hath not the occupation, but 
merely a bare right to occupy the thing in question; the possession whereof 

may, however, be recovered by a suit or action at law; from whence 
*397] the thing so recoverable is called *a thing, or chose in action.(h)(49) 


e) 1 Roll. Abr. 607. can have action to recover them.”] And again, 


) Cro. Jac. 245. “ eque bonis adnumerabitur etiam, si quid est in action- 
9 3 Inst. 108. ‘ ibus, petitionibus, persecutionibus. Nam et hxc in bonis 
h) The same idea and the same denomination of esse videntur.”’ Ff. 50, 16, 49. (‘All things to which 


property prevailed in the civillaw. ‘Rem in bonis we have a right by action, petition, or prosecution, 
nostris habere intelligimur, quotiens ad recwperandum are justly reckoned among our possessions. For 
eam actionem habeamus.’’ Ff. 41, 1, 52. [‘‘Weare sup- these also appear to belong to us.’’] 

posed to have a property in our goods, whenever we 


(43) The Queen v. Ashwell, 16 L. R., Q. B. Div. 223 (1885). It may perhaps be 
doubted whether (although generally true) a faithful execution, (if by faithful be meant 
a conscientious diligence or faithfulness, adequate to a due execution) or a particular use 
(if by use be meant an actual right of user by the bailee) constitutes an essential or 
proper ingredient in all cases of bailment. Story on Bailments, p. 4, 3 2 (9 ed. 1878). 
Story on Bailments, p. 270, 3 303 (9 ed. 1878). 

(44) State v. Rhoades, 7 Nev. 439 (1872). Goods seized by a sheriff are not held by him 
as a bailee but as an officer of the court. There can be no bailment without a contract. 
Price v. Stone, 49 Ala. 551 (1873). Goods seized by an officer and by him entrusted to 
another for safe keeping, are held by that other as bailee of the officer and ‘his possession 
is that of the officer, Richardson & Letcher v. Bailley, 2 B. Monroe, 331 (Ky. 1842) 
C any Story on Bailments, ¢ 394, pp. 345, 346(9 ed. 1878). McKinney’s Justice, 35 

( Story on Bailments, 3 327, p. 291 (9 ed. 1878). 

47) Hyams v. Bamburger, 10 Utah, 3, 15 (1895). 2 Story on Contracts, 29 (5 ed.). 
Bateman on Com. Law. 419. 

(48) Story on Bailments, p. 107, 3 93 (9 ed. 1878). 

(49) Neale’s Adm’rs v. Haddock, 2 Haywood, 384 (N.C. 1797-1806). Bibb v. McKinley, 
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Thus money due on a bond is a chose in action; for a property in the 
debt vests at the time of forfeiture mentioned in the obligation, but there 
1s no possession till recovered by course of law. If a man promises, or 
covenants with me, to do any act, and fails in it, whereby I suffer damage 
the recompense for this damage is a chose in action; for though a right to 
Some recompense vests in me at the time of damage done, yet what and how 
large such recompense shall be, can only be ascertained by verdict ; and the 
possession can only be given me by legal judgment and execution. In the 
former of these cases the student will observe that the property, or right of 
action, depends upon an express contract or obligation to pay a stated sum ; 
and in the latter it depends upon an zmplied contract, that if the covenantor 
does not perform the act he engaged to do, he shall pay me the damages I 
sustain by this breach of covenant. And hence it may be collected, that all 
property in action depends entirely upon contracts, either express or implied; 
(50) which are the only regular means of acquiring a chose in action, and of 
the nature of which we shall discourse at large in a subsequent chapter. 

; At present we have only to remark, that upon all contracts or promises, 
either express or implied, and the infinite variety of cases into which they 
are and may be spun out, the law gives an action of some sort or other to the 
party injured in case of non-performance; to compel the wrong-doer to do 
justice to the party with whom he has contracted, and, on failure of 


‘9 Porter, 644 (Ala. 1839). Atwood v. Ins. Co., 14 Conn. 562 (1842). Van Wicklen 
v. Paulson, 14 Barb. 654-656 (N. Y. 1852). Sallie v. Arnold, 32 Mo. 540(1862). Dove v. 
Dove, 18 U. C. C. P. 424, 429 (Can. 1868). 2 Barbour’s Rights of Persons and Property, 
584. 2 Hilliard’s Law of Torts, 2 (3 ed.). Brantley’s Pers. Prop. 36, p. Io (1891). A 
judgment is a chose in action. Van Rensselaer v. Sheriff of Onondaga, 1 Cow. 447 (N. 
Y. 1873). A chose in action embraces two ideas: first, a visible tangible thing, and, 
‘second, the right to sue for and recover that thing. These are separate and distinct 
elements, and the one may be situated in one locality and the other in another. Dial v. 
Gary, 14 Shand. (S. C.) 573-580 (1880). In its more enlarged sense, a chose in action 
may be considered as any right to damages, whether arising from the commission of a 
tort, the omission of a duty, or the breach of a contract, and in this sense it is treated by 
most other elementary writers. (Bro. Title, chose in actions. Ljlly’s Abr. 264). Magee 
v. Toland, 8 Porter (Ala.) 36-40 (1838). ‘‘Blackstone seems to have entertained the 
opinion, that the term chose, or thing in action, is used in contradistinction to chose in 
possession. It includes all rights to personal property not in possession which may be 
enforced by action, and it makes no difference whether the owner has been deprived of 
his property by the tortuous act of another or by his breach of a contract, express or 
implied. In both cases, the debt or damages of the owner is a thing in action.” Gillet 
v. Fairchild, 4 Denio (N. Y.) 80. Parsons on Contracts, vol. I, p. 223. : 

(50) Kimber v. Hamilton, 2 Swan. 195 (Tenn. 1852). Cincinnati v. Hafer, 49 Ohio, 
65 (1892). A chose in action was not assignable at common law. Goodwyn v. Lloyd, 8 
Porter, 240 (Ala. 1838). ; 

It is certainly an error to say that all property in action depends upon contracts express 
or implied. There is a very large class of choses in action which arise ex delicto [From 
tort]. My claim to compensation for an injury done to my person, reputation, or property 1s 
as truly a chose in action as where it is grounded on a breach of covenant or contract. It 
is true that, in general, an action for a tort to my person or reputation, if not prosecuted 
to judgment in the lifetime of the parties, dies, —actzo personalis moritur cum persona 
[A personal action dies with the person]; but as to torts to the property, by various statutes 
generally adopted in the United States, it isnot so. Stat. 4 Edw. II.c.7. 3 & 4 W.IV.c. 
42. The statute 9 & 10 Vict. c. 93, also gives to the executors and administrators of a person 
who has met with his death by the wrongful act or default of another, an action against 
the wrong-doer, the damages in such case being distributed among the family of the de- 
ceased. Similar statutes have been enacted in several of the United States.—SHaRs- 
WOOD. ; . 

Money rights in general for which one may bring an action against the person, 
whether founded on contract, or to recover damages arising from injuries to person, 
reputation or property, are to be classed with chattels personal, whether properly styled 
debts or (as seems to us preferable) claims or demands. Schouler’s Pers. Pr. vol. 1, sec. 
59, p- 65 (2 ed. 1884). Gillet v. Fairchild, 4 Denio (N. Y.) 82 (1847). 
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performing the identical thing he engaged to do, to render a satisfaction equiva- 
lent to the damage sustained. But while the thing, or its equivalent, 
remains in suspense, and the injured party has only the right and not the 
occupation, it is called a chose in action; being a thing rather in 
*398] potentia(51) than in esse: (52) though the owner may have as *abso- 
lute a property in, and be as well entitled to, such things in action 
as to things in possession. 

And, having thus distinguished the different degree or quantity of dominion 
or property to which things personal are subject, we may add a word or two 
concerning the time of their enjoyment and the number of their owners: in con- 
formity to the method before observed in treating of the property of things 
Teal. 

First, as to the f2me of enjoyment. By the rules of the ancient common 
law, there could be no future property, to take place in expectancy, created 
in personal goods and chattels; because, being things transitory, and by many 
accidents subject to be lost, destroyed, or otherwise impaired, and the exi- 
gencies of trade requiring also a frequent circulation thereof, it would occa- 
sion perpetual suits and quarrels, and put a stop tothe freedom of commerce, 
if such limitations in remainder were generally tolerated and allowed. (53) 
But yet in last wills and testaments such limitations of personal goods and 
chattels, in remainder after a bequest for life, were permitted:(z) though 
originally that indulgence was only shown when merely the use of the goods, 
and not the goods themselves, was given to the first legatee;(£) the property 
being supposed to continue all the time in the executor of the devisor. But 
now that distinction is disregarded:(/) and therefore if a man, either by deed 
or will, limits his books or furniture to A. for life, with remainder over to B., 
this remainder is good.(54) But where an estate-tail in things personal is 
given to the first or any subsequent possessor, it vests in him the total prop- 
erty, and no remainder over shall be permitted on such a limitation. (7)(55) 
For this, if allowed, would tend to a perpetuity, as the devisee or grantee in 
tail of a chattel has no method of barring the entail; and therefore the law 
vests in him at once the entire dominion of goods, being analogous to the 

fee-simple which a tenant in tail may acquire in a real estate. (56) 
*399] *Next, as to the number of owners.(57) ‘Things personal may 


(2). Eq. Ca. Abr. 360. (1) 2 Freem. 206. 
(k) Mar. 106. (m) 1 P. Wms. 290. 


52) [In being. ] 

53) Leake’s Digest of the Laws of Real Prop. 7 (3 ed.). 

(54) A voluntary deed of property delivered to grantee reserving a life estate to the 
grantor is valid against purchasers and subsequent creditors. Adams v. Broughton and 
Banks v. same, 13 Ala. 742 (1848). Bradley v. Mosby, 3 Call. Rep. Va. 48 (1801). Crow 
v. Bell, 2 Brevard (S. C.) Law Rep. *141 (548). 

(55) Schouler’s Pers. Prop. vol. 1, p. 153, 23 136 and 9 (2 ed.). McCall ef al. v. Lee, 120 
Ill. 268 (Freeman, 1887). Ragsdale and wife v. Norwood, 38 Ala. (Shepherd) 23 (1861). 

(56) Mitchell v. Warner, 5 Conn. (Day) 520 (1825). Bartlett v. Patton, 33 W. Va. 
\(Caldwell) 74 (1889). Brantley on Pers. Prop. 3 110, p. 179 (1891). 

Although they cannot be entailed in the strict sense of the word, yet a disposition in 
the nature of an entail may be made of them by devise or deed of trust, and they may 
thereby be rendered unalienable for as long a time as if they were absolutely entailable; 
provided it be not attempted to render them unalienable beyond the term of lives in being 
and twenty-one years after, or, in case of a posthumous child, perhaps a few months 
longer; for, if the executory limitations of personalty be upon contingencies too remote 
the whole property would be in the first taker. See Mr. Hargrave’s note to Co. Litt. 20, 
a, n. 5.—ARCHBOLD. ee 

(57) When legacies are given to two or more persons in undivided shares, as 100l. ‘to 
A. oe ee or nS the at es of ae in case of a bequest to two without words of sever- 
ance, the legatees will take as joint-tenants. 2P. Wms. 

Ves. Jr. 628, 632. 6 Ves. Jr. al eee: 


| = [In possibility. ] 
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belong to their owners, not only in severalty, but also in joint-tenancy, and 
in common, as well as real estates.(58) They cannot indeed be vested in 
coparcenary ; because they do not descend from the ancestor to the heir, which 
1S necessary to constitute coparceners.(59) But if a horse, or other personal 
chattel, be given to two or more, absolutely, they are joint-tenants hereof: 
and, unless the jointure be severed, the same doctrine of survivorship shall 
take place as in estates of lands and tenements.(7) And, in like manner, if 
the jointure be severed, as by either of them selling his share, the vendee and 
the remaining part-owner shall be tenants in common, without any jus accres- 
cendi or survivorship.(0)(60) So, also, if rool, be given by will to two or 
more, egually to be divided between them, this makes them tenants in common; 
(A) as we have formerly seen (g) the same words would have done in regard 
to real estates. But, for the encouragement of husbandry and trade, it is 
held that a stock on a farm, though occupied jointly, and also a stock used 
in a joint undertaking, by way of partnership in trade, shall always be con- 
sidered as common and not as joint property, and there shall be no survivor- 
ship therein. (7) (61) 
i} Litt. 9282, 1 Vern. 482 (a) Page 193. 


| aE Se ese sah r) 1 Vern. 217. Co. Litt. 182. 


When the legacies are given in divided shares, as so much of a sum of money to B. and 
so much to C., the legatees will be considered as tenants in common, as in instances where 
legacies are given to two or more persons ‘“‘share and share alike,” or ‘‘to and among} 
them,”’ or ‘‘to them respectively,’’ or ‘‘to be equally divided amongst them,’’ such words 
will create a tenancy in common. 3 Atk. 731. 2 Atk. 441. 2 Atk. 121. 1 Atk. 494. 3 
Bro. C. C. 25. 5 Ves. Jr. 519. Cases have occurred in which the determination that the 
above words or expressions should create a tenancy in common would have seeniingly 
involved a contradiction, asin those instances where such words of severance occurred 
and a bequest over to surviving legatees was immediately grafted upon them. In those 
instances the court of chancery, in order to give effect to every word in the bequest, has 
considered the words creating the survivorship among the legatees as intended to be con- 
fined fo the time of the death of the testator, aud therefore decreed that the legatees should 
be considered f¢exants in common from that period, with benefit of survivorship in case 
of the death of any defore the testator. 31 P. Wms. 96. 2P. Wms. 280. 1 Kq.C. A. 
Doo mre CCH OMe 20 CoO WAL 342 mez eVeS=)t4205, 034. a SnVeS. Jie 205,04 50cm mVIESs 
Jr. 551. 5 Ves. Jr. 806. We must observe that the operation of a bequest to ‘‘ survivors,” 
grafted upon a tenancy in common, will not be confined to the period of the testator’s 
death, if it can be further extended with propriety: therefore in several cases such 
bequests to survivors, from the particular construction of each will, was considered effi- 
cient during the minority of the legatees, as they were not entitled to the benefit of the 
provisions before the age of twenty-one; and, perhaps, in order to effectuate the inten- 
tion and prevent a lapse, when a life-interest is given prior to the distribution directed 
among the legatees, the period of survivorship will be extended during the life of the 
tenant for life. 1 Ves. 13. 3 Atk. 619. Amb. 383. A bequest to two or more ‘‘in joint 
and equal proportions,” or ‘‘jointly and between them,”’ will create a tenancy in com- 
mon,—the terms ‘‘joint”’ or ‘‘jointly’’ not being considered as intended to impart a 
joint-interest to the legatees, but to signify a gift to them altogether. Amb. 656. 1 Bro. 
C. C. 118. Although, as we have already seen, the words “‘equally to be divided,” and 
‘share and share alike,” etc., will createa tenancy in common, yet when it appears from 
the context of the will that a joint-tenancy was intended, such words will not be per- 
mitted to sever the interests of the legatees. 3 Bro. C. C. 215. Holt’s Rep. 370. Roper 
on Legacies, 2 vol. 259 to 287. Residuary legatees and executors are joint-tenants, unless 
the testator use some expression which converts their interest into a tenancy in common, 
and if one dies before a division of severance of the surplus, the whole that is undivided 
will pass to the survivor or survivors. 2 P. Wms. 529. 3 Bro. 455; and see p. 193, ave. 
—CHITTY. hip 3 ed e8t) 

(58) Story on Partnership, 32 3, 414, pp. 3, 624 (7 ed. 1851). 

oe Schouler on Pepe tion 2 ed. vol. 1, 33 155, 156. Sanderson v. Jones ef Ql 6 
Fla. 476 (1855). 

(60) Schouler on Pers. Prop. 2 ed. vol. 1, 3 161. Brantley’s Pers. Prop. @@ Ior, 102, 
pp. 168, 169 (1891). 

(61) Woodman v. Barker, 2 (Richardson & Woodbury) N. H. 480 (1822). c } 

As between partners in trade or farming there is, generally speaking, no survivorship - 
between them as to personal property in possession, for each of their respective shares or 
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CHAPTER XXVI. 
OF TITLE TO THINGS PERSONAL BY OCCUPANCY. 


We are next to consider the /#/e to things personal, or the various means: 
of acquiring and of losing such property as may be had therein; both which 
considerations of gain and loss shall be blended together in one and the same 
view, as was done in our observations upon real property; since it is for the 
most part impossible to contemplate the one without contemplating the 
other also. And these methods of acquisition or loss are principally twelve:— 
1. By occupancy. 2. By prerogative. 3. By forfeiture. 4. By custom. 
5. By succession. 6. By marriage. 7. By judgment. 8. By gift or 
grant. 9. By contract. 10. By bankruptcy. 11. By testament. 12. By 
administration.(1) : 

And first, a property in goods and chattels may be acquired by occupancy. 
which, we have more than once remarked,(@) was the original and only 
primitive method of acquiring any property at all; but which has since been 
restrained and abridged by the positive laws of society, in order to maintain 
peace and harmony among mankind. For this purpose, by the laws of 
England, gifts and contracts, testaments, legacies and administrations, have 
been introduced and countenanced, in order to transfer and continue that pro- 

perty and possession in things personal, which has once been acquired 
*401] by the owner. And, where such *things are found without any 

other owner, they, for the most part belong to the king by virtue of 
his prerogative; except in some few instances, wherein the original and nat- 
ural right of occupancy is still permitted to subsist, and which we are now 
to consider. 

1. Thus, in the first place, it hath been said, that anybody may seize to 
his own use such goods as belong to an alien enemy.(4)(2) For such ene- 
mies, not being looked upon as members of our society, are not entitled, dur- 
ing their state of enmity, to the benefit or protection of the laws; and 


(a) See pages 3, 8, 258. (b) Finch, L. 178. 


degrees of interest go to their personal representatives, who become tenants in common 
with the survivor of all the partnership effects in possession, it being a maxim, infer 
mercatores Jus accrescendi locum non habet [Among merchants the right of survivor- 
ship has no place]. Co, Litt. 3, 282, 182, a. 1 Vern. 217. 1 Meriv. 564. 1 Ld. Raym. 
281. Vin. Abr. Partners. But it has been determined that the good will of a partnership 
survives; but that has been disputed. 5 Ves. 539. 15 Ves. 218. 1 Jac. & W. 267. A. 
court of equity has barred survivorship, although the deceased partner, upon being in- 
formed that by law there would be a survivorship, said he was content the stock should 
survive, (I Vern. 217;) and though if two persons take a farm, the lease will survive, 
but if they lay out money jointly upon it, in the way of trade, that turns round the 
estate at law and makes it equitable. 1 Ves. Jr. 435; see, further, 3 Chit. Com. L. 235, 
236, But, although there is no survivorship as to partnership property in possession, 
yet at law there is as to choses im action; for when one or more partners, having a 
joint legal interest in a contract, dies, an action against the said parties must be 
brought in the name of the survivor, and the executor or administrator of the deceased 
cannot be joined, neither can he sue separately, but must resort to a court of equity 
to obtain from the survivor the testator’s share of the sum which has been recovered. 1 
Fast, 497. 2 Salk. 441. 1 Ld. Raym. 346. Carth.170. Vin. Abr. Partner. D.—Currry. 
The presumption in favor of a joint-tenancy and against a tenancy in common does 
not prevail in New Hampshire. Jenkins v, French, 58 N. H. (Jenks) 532 (1878). 
3) Brown Ex’r e¢ al. v. Critchell ef al., 110 Ind. 36 (1886). 
(2) Questions respecting the seizure of property as prizes seldom arise in the common 
law or equity courts, they being in general cognizable only in the admiralty courts; and 
when a ship is bona fide seized as prize, the owner cannot sustain an action in a court of 
common law for the seizure, though she be released without any suit being instituted 
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therefore every man that has opportunity is permitted to seize upon their 
chattels, without being compelled, as in other cases, to make restitution or 
satisfaction to the owner. But this, however generally laid down by some 
of our writers, must in reason and justice be restrained to such captors as 
are authorized by the public authority or the state, residing in the crown, (c) 
and to such goodsas are brought into this country by an alien enemy, after 
a declaration of war, without a safe-conduct or passport. And therefore it 
hath been holden,(d) that where a foreigner is resident in England, and 
afterwards a war breaks out between his country and ours, his goods are not 
liable to be seized.(3) It hath also been adjudged, that if an enemy take 
the goods of an Englishman, which are afterwards retaken by another sub- 
ject of this kingdom, the former owner shall lose his property therein, and 
it shall be indefeasibly vested in the second taker; unless they were retaken 
the same day, and the owner before sunset puts in his claim of property.(e) 
Which is agreeable to the law of nations, as understood in the time of Gro- 
tius,(/) even with regard to captures made at sea; which were held to be 
the property of the captors after a possession of twenty-four hours; though 
the modern authorities( g) require, that before the property can 

*be changed, the goods must have been brought into port, and [*4o2 
have continued a night zztva presidia(4) in a place of safe custody, 

so that all hope of recovering them was lost.(5) 


c) Freem. 40. (Ff) Deg b. &ipwl. 3, ¢. 6,2 3: 
d) Bro. Abr. tit. propertie, 38; forfeiture, 57. (g) Bynkersh. quest. jur. publ. 1. 4 Roce. de 
e) Ibid. Assecur. not. 66. 


against her, his remedy, if any, being in the court of admiralty. 2 Marsh. R. 133. And 
the same rule applies to the imprisonment of the person when it has taken place merely 
as a consequence of taking a ship as prize, although the ship has been acquitted. I Le 
Caux v. Eden, Doug. 594. For the law respecting seizures and captures, and the modes 
of acquiring and losing property thereby, see the admiralty decisions of Sir William 
Scott, collected and arranged in 1 Chitty’s Commercial Law, 377 to 512, and 2 Wooddes. 
435 to 457.—CHITTY. hs : : ; : 
(3) And, by modern decisions, the right to sue upon contracts made with him during 
peace is only suspended, not forfeited, by war. 13 Ves. Jr. 71. 3B. & P. 191. 6 Taunt. 
239. 1 Chitty’s Com. Ll. 423 to 426.—CHITTY. 
(4) Am. & Eng. Enc. of Law, vol. 11, p. 484. 
(5) Modern authorities require something more to vest the property of a captured ves- 
sel in the captors. ‘‘I apprehend that, by the general practice of the law of nations, a 
sentence of condemnation is at present deemed generally necessary, and that a neutral 
purchasor in Europe, during war, does look to the legal sentence of condemnation as one 
of the title-deeds of the ship if he buys a prize-vessel. I believe there is no instance in 
which a man, haying purchased a prize-vessel of a belligerent, has thought himself quite 
secure in making that purchase merely because that ship had been in the enemy’s pos- 
session twenty-four hours, or carried infra presidia”’ [In a place of safe custody]. Sir Wil- 
liam Scott, in the case of the Flad Oyen, 1 Rob. Rep. 139. _ See, also, 3 Rob. Rep. 97 and 
236, 237, 238. Goss v. Withers, 2 Burr. 683. Assivedo v. Cambridge, 10 Mod, 79. But if, 
after the transfer of a prize to a neutral, a peace be concluded between the belligerents, the 
transfer becomes valid, even though there was no legal condemnation. 6 Rob. Rep. 142. 
The title of a neutral will not be defeated by his subsequently becoming an enemy. 6 
Rob. Rep. 45. See 1 vol. Chitty’s Com. L. 433, 434. It has been established by several acts 
of parliament that, among English subjects, ships or goods taken at sea by an enemy, and 
afterwards retaken at any indefinite period of time, and whether before or after sentence of 
condemnation, are to be restored to the original proprietors on payment of certain sal- 
vage. 2 Burr. 1198, and1 Bla. Rep. 27. The statute 43 Geo. II. c. 160, s. 39 makes an ex- 
ception as to ships which have been set forth by the eneny as vessels of war, enacting 
that these shall not be restored to the original owners, but belong wholly to the Bed ee 
And if the property recaptured were captured first in an illegal trade, then the epee) 
right is divested, and the recaptors are not bound to restitution. 2 Rob. ae ele = 
the case of the Santa Cruz (1 Rob. Rep. 49) Sir William Scott said, ‘‘ The actual rule 2 
the English maritime law I understand to be this: that the maritime law of England, 
having adopted a most liberal rule of restitution with respect to the recaptured Pes 
of its own subjects, gives the benefit of that rule to its allies till it appears that they ac 
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And, as in the goods of an enemy, so also in his person, a man may 
acquire a sort of qualified property, by taking him a prisoner in war;(#) at 
least till his ransom be paid.(z)(6) And this doctrine seems to have 
been extended to negro-servants,(/) who are purchased, when captives, of 
the nations with whom they are at war, and are therefore supposed to con- 
tinue in some degree the property of the masters who buy them: though, 
accurately speaking, that property (if it indeed continues) consists rather in 
the perpetual service, than in the Jody or person, of the captives. (2)(7) 

2. Thus again, whatever movables are found upon the surface of the 
earth, or in the sea, and are unclaimed by any owner, are supposed to be 
abandoned by the last proprietor; and, as such, are returned into the com- 
mon stock and mass of things: and therefore they belong, as in a state of 
nature, to the first occupant or fortunate finder,(8) unless they fall within 
the description of waifs, or estrays, or wreck, or hidden treasure; for these, 
we have formerly seen, (/) are vested by law in the king, and form a part of 
the ordinary revenue of the crown. (9) 


h) Bro. Abr. tit. propertie, 18. : 

z) We meet with a curious writ of trespass in the 
register, (102) for breaking a man’s house, and set- 
ting such his prisoner at large. ‘“‘ Quare dowum 
tpsius A. apud. W. (in qua idem A. quendam H. 
Scotum per ipsum A. de guerra captum tanquam priso- 


the said A. at W. (in which the said A. detained a 
certain Scotchman named H., taken by him in 
battle, as his prisoner, until he should satisfy him 
in the sum of one hundred pounds, which he had 
agreed upon as his ransom with the aforesaid A. for 
saving his life) and took the said H. and carried 


nem suum, quousque sibi de centum libris, per quas him away, or permitted him to go wherever he 


idem H. redemptionem suam cum prefato A. pro vita pleased.” | 
sua salvanda fecerat satisfactum foret, detinuit) fregit, (j) 2 Lev. 201. 
et ipsum H. cepit et abduxit, vel quo voluit abire per- (k) Carth. 396. Ld. Raym. 147. Salk. 667. 


misit, &c.”” [‘ Wheretore he broke into the house of (1) Booki. ch. 7. 


towards British property on a less liberal principle. In such a case it adopts their rule, 
and treats them according to their own measure of justice.’? But restitution in any case 
is not gratuitous, for, by the 43 Geo. III. c. 160, certain rates of salvage are secured to 
the recaptors for saving or recovering the property. One-eighth of the beneficial inter- 
est in the whole recaptured property is given to the king’s ships, and one-sixth to 
private ships. And the reward of salvage is given in cases of rescue when it is effected by 
the rising of the captured crew against the captors. 1 Rob. Rep. 271. 4 ib. 47. 1 Edw. 
Rep. 68.—CHITTY. 

(6) Ransom of ships, etc. is now illegal, unless in case of necessity, to be allowed by 
the admiralty, by 22 Geo. III. c. 25. 43 Geo. III. c. 160, ss. 34, 35, 36. 42 Geo. III. c. 
72.—CHITTY. 

By the practice under the law of nations, in order to vest the property in the captors, a 
legal sentence of condemnation is necessary. See statute 27 and 28 Vict. c. 25. 

(7) Property in a living person is no longer permitted by English or American law. 
As to a corpse, while no one can, in the strict sense of the common law, be said to own 
it, yet there isa quasi property in a dead body for the purpose of interment, and pro- 
tection from insult. Schouler’s Pers. Prop. vol. 1, 3 52, (2 ed.). 

(8) Rogers v. Judd et al., 5 Vt. 225-226 (1833). McLaughlin v. Waite, 5 Wendell (N. Y.) 
406-410 (1830). Eads e¢ al. v, Brazleton, 22 Ark. 501 (186r). 

(9) Chancellor Kent says, ‘It is requisite that the former owner should have com- 
pletely relinquished the chattel, before a perfect title will accrue to the finder: though 
he has in the mean time a special property sufficient to maintain anaction foran injury 
to it, or to recover possession from any but the true owner. Armor v, Delamire 1 
Stra. 505. Branden v. Huntsville Bank, 1 Stewart, 320. He isnot even entitled to a 
reward from the owner for finding a lost article, if none has been promised. He has 
no lien on the article found for his trouble and expense; and he is only entitled to 
indemnity against his necessary and reasonable expenses incurred on account of the 
chattel. Armory v. Flynn, ro Johns. 102. Binstead v. Buck, BU Sir SW eee re 
Nicholson v. Chapman, 2 H. Bla. 254. Etter v. Edwards, 4 Watts, 63. It is considered 
in the two last cases to be still an unsettled point whether the finder of lost property 
can recover a compensation for the labor and expense voluntarily bestowed upon lost 
property found. In Reeder v. Anderson, 4 Dana, 193, it was held that the finder was 
entitled, under an implied assumpsit, for his indemnity at least against his expenditure 
of time or money in the successful recovery of lost property. Mr. Justice Story (Pazi- 
ment, p. 391, 2 ed.) gives a strong opinion in favor of compensation (or what he in ad- 
miralty-law language calls salvage) to the ‘mere finders of lost property on land,’ 
beyond a full indemnity for their reasonable and necessary expenses. I leg leave to 
say that it appears to me that such findings have no analogy in principle to the cases of 
hazardous and meritorious sea or coast salvage under the admiralty law, and that the 
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3. Thus too the benefit of the elements, the light, the air, and the water 
can only be appropriated by occupancy. If I had an ancient window(10) 
overlooking my neighbor’s ground, he may not erect any blind to obstruct 
the light: but if I build my house close to his wall, which darkens it, I cannot 
‘compel him to demolish his wall; for there the first occupancy is 
rather in him than in me. If my neighbor *makes a tan-yard, so [*403 
as to annoy and render less salubrious the air of my house or garden, 
the law will furnish me with a remedy; but if he is first in possession of the 
air, and I fix my habitation near him, the nuisance is of my own seeking, 
and may continue.(11) If a stream be unoccupied, I may erect a mill 
thereon, and detain the water; yet not so as to injure my neighbor’s prior 


mill, or his meadow: for he hath by the first occupancy acquired a property 
in the current. (12) 


rule of the common law as illustrated by chief-justice Eyre in Nicholson v. Chapman, 
as to these mere land findings, is the better policy.’? 2 Com. 356.—SHARSWOOD. A 
chattel is regarded as lost when the owner has parted with his possession accidentally or 
involuntarily; it is not lost, in the technical sense, if intentionally placed where found, 
and afterward forgotten. Pers. Prop., Brantley, 3 127 p. 207 (1890). 

(10) Formerly it was holden that a party could not maintain an action for a nuisance 
‘to an ancient light, unless hehad gained a right to the window by prescription. 1 Leon. 
168. Cro El. 118. But the modern doctrine is, that upon proof of an adverse enjoyment 
of lights for twenty years or upwards unexplained, a jury may be directed to presume a 
right by grant or otherwise. 2 Saund. 175 a. 1 Esq. R. 148. But if the window was 
opened during the seisin of a mere tenant for life, or a tenancy for years, and the owner 
in fee did not acquiesce in, or know of the use of the light, he would not bebound. 11 
Kast, 372. 3 Campb. 444. 4 Camb. 616. And where the adjoining land was glebe-land, 
in the possession of a rector, tenant for life, it was held that there could be no presump- 
‘tion of a grant so as to preclude a purchaser thereof, under 55 Geo. III. c. 147, from 
‘building and obstructing an ancient light, (4 B. & A.579;) but when the window has 
been proved to have been in existence upwards of twenty years, and its origin cannot be 
traced, the purchaser from the owner in fee cannot disturb it, though no evidence that 
the latter acquiesced in the window can be adduced. 2 Bar. & Cres. 686. 4 Dowl. &R. 
234. If the owner of land build a house on part, and afterwards sell the house to one 
person and the rest of the land to another, the vendee of the house may maintain an 
action against the vendee of the land for obstructing his light, though the house was not 
-an ancient one; because the law will not suffer the vendor, or any person claiming under 
him, to derogate from his own grant; and consequently less than twenty years’ use of 
the light suffices. 1 Lev. 122. 1 Ventr. 237. I Price, 27. Rayn v. Moodys, Rep. 24. 
2 Saund. 144, n.4. But if an ancient window has been completely blocked up above 
twenty years, it loses its privilege, (3 Camb. 514;) and even the presumption of right from 
twenty years’ undisturbed enjoyment is excluded by the custom of London, which enti- 
tles every citizen to build upon an ancient foundation as high as he pleases. Com. Rep. 
273. 2 Swanst. 333. But the circumstance of a window being built contrary to the 
building act affords no defence to an action for obstructing it, (1 Marsh, 140;) and if 
ancient windows be raised and enlarged, the owner of the adjoining land cannot legally 
obstruct the passage of light and air to any part of the space occupied by the ancient 
window. 3 Camb. 80. Total deprivation of light is not necessary to sustain this action, 
‘and, if the party cannot enjoy the lightin so free and ample a manner as he did before, 
‘he may sustain the action; but there should be some sensible diminution of light or air. 
4 Esq. R. 69. Chilton v. Sir T. Plumer, K. B. A. D. 1822. The building a wall which 
‘merely obstructs the prospect is not actionable, (9 Co. 58, b. 1 Mod. 55;) nor is the open- 
ing a window and destroying the privacy of the adjoining property; but such new win- 
dow may be immediately obstructed, to prevent a right to it being acquired by twenty 
years’ use. 2 Camb. 82.—CHITTY. : : : 

(11) Gale on Easements (5 ed.) 486 (1876). This has long ceased to be law as regards 
‘both the remedy by damages and the remedy by injunction. The defendant may in 
some cases justify by prescription, or the plaintiff be barred of the most effectual reme- 
dies by acquiescence; but these are distinct and special grounds of defence, and if relied 
on must be fully made out by appropriate proof. Webb’s Pollock on Torts, enlarged 
Amer. ed. 1894. . atiff” 

(12) Where the plantiff alleged that defendant had erected one dam above plaintiff's pre- 
mises, and widened another, and thereby prevented the water from running in its usual 
course and in its usual calm and smooth manner to the plaintiff’s premises, and thereby 
the water ran in a different channel and with greater violence, and injured the banks and 
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4. With regard likewise to animals fere nature(13) all mankind had by 
the original grant of the Creator a right to pursue and take any fowl or 
insect of the air, any fish or inhabitants of the waters, and any beast or reptile 
of the field: and this natural right still continues in every individual, unless 
where it is restrained by the civil laws of the country.(14) And when a 
man has once so seized them, they become while living his guwalijied property, 
or, if dead, are absolutely his own: so that to steal them, or otherwise invade 
this property, is, according to their respective values, sometimes a criminal 
offence, sometimes only acivil injury.(15) The restrictions which are laid 
upon this right, by the laws of England, relate principally to royal fish, as 


premises of plaintiff, but did not allege any injury from the want of a sufficient quantity 
of water, and the jury found that plaintiff's premises were not injured, but were of 
opinion that defendant had no right to stop the water or keep it pent up in the summer 
time, held that the plaintiff could not recover damages for the erection of the dam, but 
was bound to allege and prove that he had sustained an injury from the want of a sufh- 
cient quantity of water. 2B. &C. 910. 4 Dowl. & Ryl. 583, S.C. The owner of lands 
through which a river runs cannot, by enlarging a channel of certain dimensions leading 
out of the river through which the water had been used to flow before any appropriation 
of it by another, divert more of it, to the prejudice of any other land-owner lower down 
the river, who had at any time before such enlargement appropriated to himself the sur- 
plus water which did not escape by the former channel. 6 East, 208. And the occupier 
of a mill may maintain an action for forcing back water and injuring his mill, although 
he has within a few years previous erected a wheel requiring less water than the oue he 
previously used. 1B. & A. 258. But where the defendant erected a dam above the mill 
of the plaintiff, by which the water was diverted from its accustomed channel, but to 
which it returned long before it reached the plaintiff’s mill, which diversion affected the 
regularity of the supply, though it produced no waste of water, it was held that the 
plaintiff was entitled to recover. 7 Moore, 345. As to the pleadings, see 1 Price’s Rep. 
I and 2 Chitty on Pl. 788.—CuHITTY. 

Tucker v. Jewett, 11 Conn. (Day) 323 (1836). King wv. Tiffany, 9 Conn. (Day) 

168 (1832). The Law of Torts, Hilliard (3 ed.) vol. 1, p. 592. Blackstone attempts to 
vest the right to the enjoyment of the elements upon the ground of the first occupancy 
of a common right, but even if the elements are still in common, and subject to be made 
property by occupancy, analogy to the rules which govern the acquisition of property by 
this means, points out that the appropriation of a particular portion could give no right 
of property in more than that portion. The abstraction of a measure of water from a. 
flowing stream to-day, can give no property in water which may possibly hereafter form 
part of the stream, but which is now on the mountains. The present reception of light. 
by a window cannot give a prospective property in the light itself which will pass through 
the window to-morrow, and which has not yet emanated from the sun. The correct 
principle is that flowing water is publici juris [Of public right] not in the sense that itis a 
6onum vacanto [Without an owner] to which the first occupant may acquire an exclusive. 
right, but that it is public and common in this sense only, that all may reasonably use 
it who have a right of access to it, that none can have any property in the water itself, ex- 
cept in the particular portion which he may take from the stream, but that each proprietor: 
of the adjacent land has the right to the usufruct of the stream which flows through it, 
and that this right is not an absolute and exclusive right to the flow of @// the water, but 
only to the flow of the water, and the enjoyment of it, subject to the similar natural right 
of all the proprietors of the banks on each side to the reasonable enjoyment of the same. 
stream, Gale on Easements, 224, 225, 226, 5 ed. (by Gibbons) (1876). 
_ And where the plaintiff and defendant about the same time purchased land on a stream 
in reference to mill seats, about half a mile a part; and the defendant got his mill in 
operation first whereby the water was thrown back on the plaintiff’s mill, so that the 
wheels could not turn, the plaintiff was allowed to recover damages for the injury. 
Omelvany v. Jaggers, 2 Hill (S. C.) 294-297 (1835). A person may dig a well in that 
part of his premises which is most convenient for him, although in so doing he cut off 
water from his neighbor’s well. Greenleaf v. Francis, 18 Pick. (Mass. ) 120 (1836) 

i) [Of a wild nature. ] 

(14) 2 Barbour’s Rights of Pers. & Prop. 595. 

(15) 2 Schouler’s Pers. Prop. 317. But pursuit alone vests no property in the pursuer 
the wild animal must be brought within his power and control; and where after wound- 
ing a deer, the pursuer continued the chase until evening, and then abandoned it, thouch 
his dogs continued the pursuit; it was held that he acquired no property in the game. 
Buster v. Newkirk, 20 Johns. (N. Y.) 75 (1822). And no title to a swarm of wild bees: 
is acquired until they are actually hived. Wallis v. Mease, 3 Binn. (Pa.) 546 (1811). 
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whale and sturgeon, and such terrestrial, aerial, or aquatic animals as go 
under the denomination of game, the taking of which is made the exclusive 
right of the prince, and such of his subjects to whom he has granted the same 
royal privilege. But those animals which are not expressly so reserved, are 
still liable to be taken and appropriated by any of the king’s subjects, upon 
their own territories; in the same manner as they might have taken even 
game itself, till these civil prohibitions were issued: there being in nature 
no distinction between one species of wild animals and another, between the 
right of acquiring property in a hare or a squirrel, in a partridge or a but- 


terfly: but the difference, at present made, arises merely from the positive 
municipal law. 


5. To this principle of occupancy also must be referred the method of 
acquiring a special personal property in corn growing on the ground, 
or other emblements,(16) by any possessor *of the land who hathsown [**4o4. 
or planted it, whether he be owner of the inheritance, or of a less 
estate: which emblements are distinct from the real estate in the land, and 
subject to many, though not all, the incidents attending personal chattels. 
They were devisable by testaments before the statute of wills,() and at the 
death of the owner shall vest in his executor and not in his heir;(17) they 
are forfeitable by outlawry in a personal action;(7) and by the statute 11 
Geo. II. c. 19, though not by the common law,(0) they may be distreined 
for rent arrere.(18) The reason for admitting the acquisition of this special 
property, by tenants who have temporary interests, was formerly given;(p) 
and it was extended to tenants in fee, principally for the benefit of their 
creditors: and therefore, though the emblements are assets in the hands of 
the executor, are forfeitable upon outlawry, and distreinable for rent, they 
are not in other respects considered as personal chattels; and particularly they 
are not the object of larceny before they are severed from the ground. (¢) (19). 


m) Perk. 2 512. {p) Pages 122, 146. 
3 Bro. Abr. tit. emblements, 21. 5 Rep. 116. q) 3 Inst. 109. 


0) 1 Roll. Abr. 666. 


(16) The right to emblements does not seem to be aptly referred to the principle of 
occupancy, for they are the continuation of an inchoate, and not the acquisition of an 
original right. —CHRISTIAN. 

(17) Treadway v. Sharon, 7 Hittell (Nev.) 43 (1871). Green v. Armstrong, 1 Denio 
(N. Y.) 550-554 (1845). 2 Barbour’s Rights of Pers. & Prop. 595. : 

Where there is a right to take emblements, they belong either to the tenant himself, 
whose estate is determined in such a manner as to give him the right; to his grantee or 
devisee, where he has granted or devised them; or to his personal representatives, where 
the right arises upon the death of a tenant who has made no disposition respectingsthem. 
2 Woodfall’s Land. & Ten. 750. f 

(18) But, by the 56 Geo. III. c. 50, no sheriff or other officer shall sell or carry off 
from any lands any straw, chaff, or turnips, in any case, nor any hay or other produce, 
contrary to the covenant or written agreement made for the benefit of the owner of the 
land; but the tenant must give previous notice to the sheriff, etc. of the existence.of such 
covenant, etc. But the produce, etc. may be so sold, subject to an agreement to expend 
it on the land. And landlords are not to distrein for rent on purchasers of crops 
severed from the soil, or other things sold subject to such agreement; nor shall ‘the 
sheriff sell or dispose of any clover, rye-grass, or any artificial grass whatsoever, which 
shall be newly sown and be growing under any crop of standing corn. See sections 6 
and 7.— CHITTY. y : p : 

(19) Only those tenants who hold by an zmdefintte and uncertain tenure are entitled to 
emblements; a tenant for years, whose term depends upon a certainty, 1s not entitled to: 
emblements, for it is his folly to sow when he knows that his term will expire before he 
can reap. In most, if not all of the States, the tenants’ right to emblements is largely 
regulated by statute. When there is a right to emblements, ingress, egress, and regress 
are allowed by law to enable the party to enter, cut and carry them away afterethe estate 
is determined. So the same rights are allowed to the grantee of the tenant to enable 
him to take them away after the death of the tenant. The right to emblements does not, 
however, give a title to the exclusive occupation of the land; therefore it seems that if 
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6. The doctrine of property arising from accession is also grounded on the 
right of occupancy. By the Roman law, if any given corporeal substance 
received afterwards an accession by natural or by artificial means, as by the 
growth of vegetables, the pregnancy of animals, the embroidering of cloth, 
or the conversion of wood or metal into vessels and utensils, the original 
owner of the thing was entitled by his right of possession to the property of 
it under such its state of improvement:(7)(20) but if the thing itself, by such 
operation, was changed into a different species, as by making wine, oil, or 
bread out of another’s grapes, olives, or wheat, it belonged to the new operator; 
who was only to make a satisfaction to the former proprietor for the materials 

which he had so converted.(s)(21) And these doctrines are implicitly 

*405 copied and adopted by our Bracton,(¢) and have since been *con- 

firmed by many resolutions of the courts.(#) It hath even been held, 

that if one takes away and clothes another’s wife or son, and afterwards they 

return home, the garments shall cease to be his property who provided them, 
being annexed to the person of the child or woman. (w) (22) 

7. But in the case of confusion of goods, where those of two persons are so 

m) Inst, 2,1,'25, 26, 31. 7. 6, 1, 5: {) Bro. eee tit. propertie, 23. Moor. 20. Poph. 38. 


8) Inst. 2, 1, 25, 34. w) Moor, 214. 
t) L. 2, ce. 2and 8. 


the executors occupy until the corn or other produce is ripe, the landlord may maintain 

an action for the use and occupation of the land. Wood. Landlord and Tenant, 972~ 
73 (1884). 

3 a Parson’s on Contracts, 3 vol. 8ed. p. 200. Reader v. Moody, 3 Jones’ Law (N. C.) 

373 (1856). 2 Sch. Pers. Prop. 2.ed. $2 31-34. Long on Sales, 428. United States v. 

Heilner, 26 Fed. Rep. 80 (1886). 

(21) This also has long been the law of England; for it is laid down in the year-books 
that, whatever alteration of form any property has undergone, the owner may seize it in 
its new shape. if he can prove the identity of the original materials; as if leather be made 
into shoes, cloth into a coat. or if a tree be squared into timber, or silver melted or beat 
into a different figure. 5 Hen. VII. fo. 15. 12 Hen. VIII. fo. 10.—CHRISTIAN. 

The cases referred to (Bro. Abr. Propertie, 23 Moor. 20, Poph. 38) are very explicit. 
See also 2 Campb. 576. Com. Dig. Pleader, 3 M. 28. Bac. Abr. Tresp. E. 2.—CHIrrv. 

If the materials of one person are united to the materials belonging to another, by the 
labor of the latter, who furnishes the principal materials, the property in the joint pro- 
duct is in the latter by the right of accession. Merritt v. Johnson, 7 Johns. 473. Aborn 
v. Mason, 1 Fed. Cas. 39 (1878). Wetherbee v. Green, 22 Mich. (Clarke) 311-315 (1871). 
Railway Co. v. Hutchins, 32 Ohio, 578 (1877). Stevens v. Briggs, 5 Pick. 177. Glover 
v. Austin, 6 Pick. 209. Barr v. St. John, 16 Conn. 322. Pulcifer v. Page, 32 Maine, 404. 
Where one by his labor on another’s property wrongfully or by mistake changes its form, 
he gains thereby no title to it, but the owner may seize it in its new shape, if he can 
prove the identity of the original materials. Betts v. Lee, 5 Johns. 348. Silsbury v. 
McCoon, 4 Denio, 332. Thus, where one cut down the trees of another and made them 
into shingles, it was held that the property in the shingles was in the owner of the trees. 
Chandler v. Edson, 9 Johns. 362. So where coals were made out of another’s wood. 
Curtis v. Groat, 6 Johns. 168. Riddle v. Driver, 12 Ala. 590. And where one converts 
the materials of another, at his request, into a different article by manufacturing process, 
the property in the manufactured article is in the owner of the original material. Bab- 
cock vy. Gill, 10 Johns. 287. Eaton v. Lynde, 15 Mass. 242. Worth v, Northam, 4 
Iredell, 102. Where a manufacturer or mechanic agrees to construct a particular article 
out of his own materials, or where he is to furnish the principal part of the materials, 
the property of the article until its completion and delivery is in the maker. Gregory 
v. Stryker, 2 Denio, 268.—SHARSWOOD. 

Thé court of last resort of New York in Silsbury v. McCoon, 4 Denio, 332, held, that 
if the plaintiffs in converting corn into whiskey knew that it belonged to another, and 
that they were thus using it in violation of his right, they acquired no title to the manu- 
factured article, which although changed from the original material into another of a 
different nature, yet being the actual product of the corn, still belonged to the original 
owner. This rule has also been adopted in Pennsylvania (Snyder v. Vaux, 2 Rawle, 423), 
and in Maine and Massachusetts it has been applied to the wilful intermixture of gooils. 
Wingate v. Smith, 7 Shepl. 287. Ryder v. Hathaway, 21 Pick, 298. Willard v. Ryce, 
It Metc. 493. 1 Waterman on Trespass, 362 and n. (1875). 

(22) Parsons on Contracts, 8 ed. 200. 
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intermixed that the several portions can be no longer distincui 

English law partly agrees with, and partly differs Aue ae eee ts aes es 
termixture be by consent, I apprehend that in both laws the proprietors have 
an interest in common, in proportion to their respective shares. (4)(23) Bat 
if one wilfully intermixes his money, corn, or hay with that of another man 

without his approbation or knowledge, or cast gold in like manner into 
another’s melting-pot or crucible, the civil law, though it gives the sole prop- 
erty of the whole to him who has not interfered in the mixture yet sone 
satisfaction to the other for what he has so improvidently lost. ( y) But our 
law, to guard against fraud, gives the entire property, without any account 

to him whose original dominion is invaded, and endeavored to be rendered 
uncertain without his own consent. (2) (24) 

8. There is still another species of property, which, (if it subsists by the 
common law,) being grounded on labor and invention, is more properly 
reducible to the head of occupancy than any other; since the right of occu- 
pancy itself is supposed by Mr. Locke,(@) and many others,(4) to be founded 
on the personal labor of the occupant.(25) And this is the right which an 
author may be supposed to have in his own original literary composition: so 
that no other person without his leave may publish or make profit of the 
copies. When aman by the exertion of his rational powers has pro- 
duced an original work, he seems to have clearly a *right to dispose [*406 
of that identical work as he pleases, and any attempt to vary the 
disposition he has made of it appears to be an invasion of that right. Now 
the identity of a literary composition consists entirely in the sentiment and 


i) Ge pei 1 Vern. 217. Vern. 516. 
y mst. 2, 1, 28. a) On Govt. part. 2, ch. 5, 
z) Poph. 38. 2 Bulstr. 325. 1 Hal. P. C. 513. 2 {3} See Pace 


(23) 2Schouler’s Pers. Prop. (2 ed.) 3 43. Adams v. Myers, 1 Federal Cases, page 137 
(1870). Andrews v. Richmond, 34 Hun. (N. Y.) 24 (1884). Van Liew v. Van Liew, 36 
N. J. Equity Rep. 641, (1883). Lewis v. Whitmore, 5 N. H. Rep. 366 (1831). Erwin v. 
Clark, 13 Middaugh (Mich.) 19 (1864). Tufts v. McClintock, 28 Me. (15 Shepley) 429 
(1850). Cobbey on Replevin, 405. 

(24) The conclusion to be drawn from modern authorities and decisions seems to be 
that, ‘‘in cases of negligent and inadvertent mixtures (perhaps even of wilful mixtures), 
if the goods can be easily distinguished and separated, then no change of property takes 
place, and each party may lay claim to his own. If the goods are of the same nature 
and value, although*not capable of an actual separation by identifying each particular; 
yet, if a division can be made of equal value (as in the case of a mixture of corn or of 
coffee, or tea, or wine of the same kind and quality, then each may claim his aliquot part. 
But, if the mixture is undistinguishable, and a new ingredient is formed, not capable of 
a just appreciation and division, according to the original rights of each, then the party 
who occasions the wrongful mixture must bear the whole loss.’? Story on Bailments, ¢ 
40 (1878). See Rice ef al. v. Nixon, 97 Ind. 98 (1884). Schutz v. Jordan, 32 Fed. Rep. 
64 (1887). Sibley v. Brown, 15 Shep. (Me.) 187 (1838). Davis vw. Easley e¢ ad. 13 Il. 
198 (1851). Beach v. Schmultz, 20 Ill. 190 (1858). Weil & Bro. v. Silverstone, 6 Ky. 
702 (1869). Wetherbee v. Green, 22 Mich. (Clarke) 18 (1871). Wooley v. Campbell, 8 
N. J. (Vroom) 169 (1874). Claflin v. Continental Works, 85 Ga. 45 (1890). Pratt v. 
Bryan, 30 Vt. 333. 2 Schouler’s Pers. Prop. 22 42, 47. Lupton v. White, 15 Ves. 432- 
442 (1808). 1 Bigelow on Fraud, 97 (1877). But the placing of china, crockery, or other 
articles resembling each other, on the same shelf, is not a confusion of them. Treat v. 
Barber, 7 Conn. 274-280 (1828). See also Waterman on Trespass, 365, and cases there 
cited. If goods while mingled with others be sold by number, weight, or measure, the 
sale is incomplete, and the title remains in the seller until the bargained property be 
separated and identified. Waterman on Trespass, 365 (1875). 

(25) Buchanan z, State, 59 Ind. 11 (1877). The right to the exclusive use of particular 
distinctive trade-marks, or of a particular partnership firm, (7 Sim. 421,) for enabling 
the public to know if it is dealing with or buying the manufactures of a particular per- 
son, is somewhat analogous to literary copyright, and, though partially founded on the 
notion of protecting the public from fraud, (3 Myl. & Cr. 338. 8Sim. 477,) is an example 
of a right much more evidently arising out of occupancy. See 3 Doug. 293. 3 B. & Cr. 
541. 2 Ves. & B, 218. 2 Keen, 215. 3 Myl. & Cr. 1, 338. 5Scott, N. R. 562.—SWEHET. 
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the language, the same conceptions, clothed in the same words, must neces- 
sarily be the same composition: and whatever method be taken of exhibiting 
that composition to the ear or the eye of another, by recital, by writing, or 
by printing, in any number of copies, or at any period of time, it 1s always 
the identical work of the author which is so exhibited; and no other man (it 
hath been thought) can have a right to exhibit it, especially for profit, with- 
‘out the author’s consent.(26) This consent may perhaps be tacitly given to 
all mankind, when an author suffers his work to be published by another 
hand, without any claim or reserve of right, and without stamping on it any 
marks of ownership; it being then a present to the public, like building a 
church or bridge, or laying out a new highway; but, in case the author sells 
a single book, or totally grants the copyright, it hath been supposed, in the 
one case, that the buyer hath no more right to multiply copies of that book 
for sale, than he hath to imitate for the like purpose the ticket which is 
bought for admission to an opera or a concert; and that, in the other, the 
whole property, with all its exclusive rights, is perpetually transferred to the 
grantee. On the other hand it is urged, that though the exclusive property 
of the manuscript, and all which it contains, undoubtedly belongs to the 
author before it is printed or published; yet, from the instant of publication, 
the exclusive right of an author or his assigns to the sole communication of 
his ideas immediately vanishes and evaporates; as being a right of two subtle 
and substantial a nature to become the subject of property at the common 
law, and only capable of being guarded by positive statutes and special pro- 
visions of the magistrate. 
The Roman law adjudged, that if one man wrote any thing on the paper 
or parchment of another, the writing should belong to the owner of the blank 
materials:(c) meaning thereby the mechanical operation of writing, 
**407] for which it directed the *scribe to receive a satisfaction; for in works 
of genius and invention, as in painting on another man’s canvas, the 
same law(d ) gave the canvas to the painter.(27) As to any other property 
in the works of the understanding, the law is silent; though the sale of liter- 
ary copies, for the purposes of recital or multiplication, is certainly as ancient 
as the times of Terrence, (e) Martial,( 7) and Statius.(¢) Neither with usin 
England hath there been (till very lately) any final(Z) determination upon 
the right of authors at the common law. (28) 


(c) Siin chartis membranisve twis carmen vel histo- 
-riam vel orationem Titius scripserit, hujus corporis non 
Titius sed tu dominus esse videris. _ {If Titus shall 
have written any poem, history, or speech on your 
paper or parchment, the manuscript belongs to you, 
mot to him.] Inst. 2, 1, 33. See page 404. 

(d) Ibid. 2 34. 


) Epigr. i. 67, iv. 72, xiii. 8, xiv. 194. 


(A) Since this was first written, it was determined 
in the case of Miller v. Taylor, in B. R. Pasch. 9 Geo. 
III. 1769, that an exclusive and permanent copyright 
in authors subsisted by the com.non law; but after- 
wards, in theecase of Donaldson v, Becket, before 
the house of lords, 22d Feb. 1774, it was held that no 
copyright now subsists in authors after the expira- 
tion of the several terms created by the statute of 
queen Anne. 


i Prol. in Eunuch, 20. 
g) Juv. vii. 83. 


(26) Bailey’s Onus Probandi, 326 (1886). 

(27) As to artists see Oertel v. Wood, 40 How. Pr. Rep. Io. 

(28) Whether the productions of the mind could communicate a right of property or of 
-exclusive enjoyment in reason and nature, and, if such a moral right existed, whether it 
was recognized and supported by the common law of England, and whether the common 
law was intended to be restrained by the statute of queen Anne, are questions upon which 
the learning and talents of the highest legal characters in this kingdom have been pow- 
-erfully and zealously exerted. 

These questions were finally so determined that an author has no right at present 
beyond the limits fixed by the statute; but, as that determination was contrary to the 
‘opinion of lord Mansfield, the learned commentator, and several other judges, every 
person may still be permitted to indulge his own opinion upon the propriety of it without 
incurring the imputation of arrogance. Nothing is more erroneous than the common 
practice of referring the origin of moral rights and the system of natural equity to that 
savage state which is supposed to have preceded civilized establishments, in which literary 
<composition, and of consequence the right to it, could have no existence. But the true 
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But whatever inherent copyright might have been supposed to subsist by 
the common law, the statute 8 Anne, c. rg (amended by statute 1 BGeOnLib, 
c. 53) hath now declared that the author and his assigns shall have the sole 
liberty of printing and reprinting his works for the term of fourteen years, 
and no longer,(z) and hath also protected that property by additional penal- 
ties and forfeitures: directing further, that if, at the end of that term, the 
author himself be living, the right shall then return to him for another term 
of the same duration:(29) and a similar privilege is extended to the inventors 


(t) By statute 15 Geo. III. c. 53, some additional sities and certain other learned societies. 
privileges in this respect are granted to the univer- 


mode of ascertaining a moral right, I conceive, is to inquire whether it is such as the 
reason—the cultivated reason—of mankind must necessarily assent to. 

No proposition seems more conformable to that criterion than that every one should 
enjoy the reward of his labor,—the harvest where he has sown, or the fruit of the tree 
which he has planted. 

And if any private right ought to be preserved more sacred and inviolable than another, 
it is where the most extensive benefit flows to mankind from the labor by which it is 
acquired. Literary property, it must be admitted, is very different in its nature from a 
property in substantial and corporeal objects, and this difference has led some to deny its 
existence as property; but whether it is saz generis [Of a particular kind], or under what- 
ever denomination of rights it may more properly be classed, it seems founded upon the 
same principle of general utility to society, which is the basis of all other moral rights 
and obligations. 

Thus considered, an author’s copyright ought to be esteemed an inviolable right, estab- 
lished in sound reason and abstract morality. 

No less than eight of the twelve judges were of opinion that this was a right allowed 
and perpetuated by the common law of England; but six held that the enjoyment of it 
was abridged by the statute of queen Anne, and that all remedy for the violation of it 
was taken away after the expiration of the terms specified in the act; and agreeable to 
that opinion was the final judgment of the lords. See the arguments at length of the 
judges of the King’s Bench and the opinions of the rest in 4 Burr. 2303. 

Before the union of Great Britain and Ireland, in 1801, no statute existed to protect 
copyright in Ireland; but now, by the stat. 41 Geo. III. (U. K.) c. 107, provisions similar 
to those in the statute of Anne are re-enacted, and extended to the whole of the united 
kingdom. These provisions are also enforced by additional remedies and increased 
penalties, and an action on the case for damages is specifically given to the party injured. 
Previous to this act, men of genius and learning in Ireland were stimulated only by the 
incentive which lord Camden splendidly describes in the conclusion of his argument 
against literary property. ‘‘Glory is the reward of science, and those who deserve it 
scorn all meaner views. I speak not of the scribblers for bread, who tease the press with 
their wretched productions. Fourteen years are too long a privilege for their perishable 
trash. It was not for gain that Bacon, Newton, Milton, Locke, instructed and delighted 
the world. When the bookseller offered Milton five pounds for his Paradise Lost, he did 
not reject it and commit his poem to the flames, nor did he accept the miserable pittance 
as the reward of his labor: he knew that the real price of his work was immortality, and 
that posterity would pay it.’’—CHRISTIAN. 

In Wheaton v. Peters, 8 Peters, 591, the question of copyright was discussed by counsel 
with great learning and ability, and a majority of the Supreme Court held that an author 
had no common-law copyright in his published works; that if such a common-law right 
ever existed in England, yet there was no common law of the United States on the sub- 
ject; and that there was no evidence or presumption that any such common-law right 
had ever been introduced or adopted in Pennsylvania where the controversy in that case 
arose; and that as in England, since the statute of 8 Anne, an author’s exclusive right 
of literary property in his published works was confined to the period limited by the 
statute, so in that case the author’s right depended upon the acts of Congress of 1790 and 
1802. 2 Kent’s Com. 376, n—SHARSWOOD. } 

(29) The statute of 54 Geo. III. c. 156 enacts that the author of any book printed and 
published subsequently to the said act, and the assignee or assigns of such author, shall 
have the sole liberty of printing and reprinting such book for the full term of twenty- 
eight years, to commence from the day of first publishing the same; and also, if the 
author shall be living at the end of that period, for the residue of his natural life; and 
that if any person, in any part of the British dominions, shall, within the terms and times 
granted and limited by the said act as aforesaid, print, reprint, or import, or cause to be 
printed, reprinted, or imported, any such book, without the consent of the author or 
other proprietor of the copyright first had in writing, or, knowing the book to be so 
printed, reprinted, or imported without such consent, shall sell, publish, or expose to 
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of prints and engravings, for the term of eight-and-twenty years, by the 
statutes 8 Geo. II. c. 13, and 7 Geo. III. c. 38, besides an action for damages, 


sale, or cause to be sold, published, or exposed to sale, or shall have in his possession for 
sale, any such book, without such consent first had and obtained as aforesaid, then such 
offender shall be liable to a special action on the case, at the suit of the author or other 
proprietor of the copyright of such book, and the author shall recover such damages as 
the jury on the trial of such action, or on the execution of a writ of inquiry thereon, 
shall give or assess, together with double costs of suit; and every such offender shall also 
forfeit such book or books, and shall deliver the same to the author or other proprietor 
of the copyright thereof, and the said author or proprietor shall make waste paper of such 
book or books; and every offender shall also forfeit three-pence for every sheet thereof, 
either printed or printing, or published or exposed to sale: provided that all actions, 
suits, bills, indictments, or informations for any offence committed against the said act 
shall be brought, sued, and commenced within twelve months next after such offence 
committed. The title to the copyright of books is directed by the act to be entered at 
Stationers’ hall, within a limited time, under a penalty of forfeiture of five pounds, 
together with eleven times the price at which such books shall be sold or advertised for 
sale: provided that no failure in making such entry shall in any manner affect the copy- 
right, but shall only subject the person making default to the penalty aforesaid under 
the said act. 

Whenever an action at the suit of the author would lie against a person pirating do0ks,. 
(Lord Byron v. Johnston, 2 Meriv. 29. Hogg uv. Kirby, 8 Ves. 225. Stockdale v. On- 
whyne, 5 Barn. & Cress. 177,) or music, (Platt v. Button, 19 Ves. 447. Clementi v. 
Walker, 2 Barn. & Cress 861,) or prints, or charts, (Blackwell v. Harper, Barnard, Cha. 
Rep. 120. Wilkins v. Aikin, 17 Ves. 425. Harrison v. Hogg, 2 Ves. Jr. 323. Longman 
v. Winchester, 16 Ves. 271. Newton v. Cowie, 4 Bingh. 245,) a court of equity will 
grant an injunction to restrain a fraud on the author’s property; but, where the character 
of the publication is such that no damages could be recovered in respect thereof at law, 
equity will refuse to interpose. Lawrence v. Smith, Jacob’s Rep. 472. Walcot v. Walker, 
7 Ves. 2. Southey v. Sherwood, 2 Meriv. 440. Lord and Lady Percival v. Phipps, 2 Ves. 
& Bea. 26. Gee v. Pritchard, 2 Swanst. 415. The plaintiff must also, in order to entitle 
him to an injunction, show the property in the pirated work to be clearly vested in him- 
self, either as the author, or as an assignee, for his own benefit, or in trust for others; 
and this interest must be distinctly stated in the bill; for the injunction ought to be war- 
ranted by what appears in the bill, not by what is brought forward merely by affidavit. 
Nicol v. Stockdale, 3 Swanst. 689. 

The collection of materials may establish a claim to copyright in a work, notwithstand- 
ing the subject may be obvious to all mankind; and an injunction will issue to stop the 
publication of a work which is a servile copy of a preceding one, with merely colorable 
alterations. Matthewson v. Stockdale, 12 Ves. 273, 276. Butterworth v. Robinson, 5 
Ves. 709. Tonson v. Walker, 3 Swanst. 679. The case would be different if the new 
work contained not only alterations, but corrections and improvements of the original 
work, (Cary v. Faden, 5 Ves. 26;) and such additions and corrections may properly be: 
made the subject of copyright. Cary v. Longman & Rees, 1 East, 380. But it will not 
be permitted that one man should, under pretence of quotation, in fact publish another’s 
work and defraud him of the fruit of his labors, (Wilkins v. Aikin, 17 Ves. 424;) for, 
although an abstract or fair abridgment of a publication is allowable, (Dodsley v. Kin- 
nersley, Ambl. 403. Gyles v. Wilcox, Barnard, Cha. Rep. 368. Bell v. Walker & 
Debrett, 1 Br. 451. Whittingham v. Wooler, 2 Swanst. 431,) a colorable abstract will be 
restrained. Butterworth v. Robinson, 5 Ves. 709. Carnan v. Bowles, 1 Cox, 285. 
Macklin v. Richardson, Ambl. 696. Gyles v. Wilcox, 2 Atk. 142. 

No property can be acquired in any article copied, in the same language, from a prior’ 
work, (Barfield v. Nicholson, 2 Sim. & Stu. 1;) but a translation is as much entitled to 
protection as an original production. Wyatt v. Bernard, 2 Ves. & Bea. 78. 

Forms of indictments, it has been decided, cannot be the subjects of copyright; nor 
can a statement of the evidence necessary to support indictments, and subjoined thereto, 
be so appropriated. And further, though an author, after the publication of one or 
more editions of his work, sells the copyright, with an undertaking to prepare and edit 
the subsequent editions of the work at a fixed price, he may publish any new matter on 
the same general subject in a separate publication on his own account, notwithstanding 
the insertion of such new matter in the subsequent editions of the work of which he 
has sold the copyright may be absolutely necessary in their proper completion. Sweet 
v. Archbold,—so held by the vice-chancellor in Hil. T. 1828, and by the lord chancellor: 
during the sittings after that term. 

No one who chooses to copy and publish a specification of patents can thereby acquire: 
a right to restrain another‘from copying the same; for these are common property. Wyatt 
v, Barnard, 3 Ves. & Bea. 78. 
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with double costs, by statute 17 Geo. III. c. 57. All which parliamentary 
protections appear to have been suggested by the exception in the statute of 


_ When a plaintiff has permitted repeated infringements of his copyright for a length of 
time, equity will not interfere (by injunction, at any rate, whether it may be proper to 
direct an account to be kept or not) before the right is determined at jaw. Platt v. 
Button, 19 Ves. 448. Rundell v, Murray, Jacob’s Rep. 316. 

_ Whether the act of publication abroad makes a work at once publict juris [Of public 
right] may be very questionable; but there can be no doubt that, where an author prints 
and publishes abroad only, or where he does not take prompt measures to publish here, 
he cannot, after a reasonable time for his publishing here has elapsed, and after some 
other person, in the regular and fair course of trade, has published the work in this 
country, sustain an injunction against such person. Clementi v. Walker, 2 Barn. & 
Cress. 866, 870. 

A parol assignment of the copyright of a work may not be sufficient, perhaps, to give 
the assignee the privileges conferred by the legislature upon the author. Power v. 
Walker, 3 Mau. & Sel. 9. But when a publisher has been induced by such assignment 


- to employ his capital and attention upon a work, withdrawing them from other matters 


in which they might possibly have been more profitably employed, and when the author 
has acquiesced in seeing his parol assignment acted upon for a length of time, a court 
of equity, even if it acknowledged the author’s strict right, would probably think his 
conduct entitled him to no summary relief by injunction, and would leave him to such 
remedy as he might have at common law. Rundell v. Murray, Jacob’s Rep. 316. 

The proprietor of a copyright must file a separate bill against each bookseller taking 
copies of a spurious edition for sale; for there is no privity between such parties, and 
the defendants may justify their several acts upon totally dissimilar grounds. Dilly v. 
Doig, 2 Ves. Jr. 487. Berke v. Harris, Hardr. 337. 

In cases of alleged piracy of literary property, a reference is usually directed to the 
Master, ( v. Leadbetter, 4 Ves. 681. Nicol v. Stockdale, 3 Swanst. 689;) but, in order 
to save expense, the court itself will sometimes compare the two works. Whittingham 
v. Wooller, 2 Swanst. 431. 

Parts of this note and the next are extracted from 2 Hoveden on Frauds, 147, 152. 

As to the kind of prerogative copyright subsisting in certain publications, as Bibles, 
liturgies, acts of parliament, proclamations, and orders of council, see post, p. 410. 

Mr. Christian observes that ‘‘the principal differences in these three statutes concern- 
ing prints seem to be these: the 8 Geo. II. gives an exclusive privilege of publishing to 
those who invent or design any print for fourteen years only; the 7 Geo. III. extends 
the term to twenty-eight years, absolutely, to all who either invent the design or make 
a print from another’s design or picture; and those who copy such prints within that 
time forfeit all their copies,—to be destroyed,—and five shillings for each copy. The 17 
Geo. III. gives the proprietor an action to recover damages and double cost for the injury 
he has sustained by the violation of his right.”—CHITTy. 

But this’act has now been repealed; and, by several recent statutes, the law of copy- 
right has been placed upon a different footing. By the statute 5 & 6 Vict. c. 45, the pro- 
tection of the law is extended to the period of forty-two years from the first publication 
of a work or the period of the life of the author, and seven years following, whichever 
of these two terms may be the longer. And the copyright of a book published after the 
author’s death endures for forty-two years from the publication. With regard the ency- 
clopzedias, reviews, and periodicals, the act provides that the copyright of articles supplied 
to such works shall belong to the proprietors of the works for the same period as is given 
to the authors of books whenever the article has been written on the terms that the 
copyright shall belong to the proprietor; but the copyright does not vest until payment 
has been actually made. : oo 

In the absence of any agreement, after twenty-eight years from the publication of an 
article the right of publishing it in a separate form reverts to the author for the remainder 
of the term of forty-two years given by the statute. During the twenty-eight years thus 
allowed to the publisher in the absence of an agreement, the consent of the author or his 
assigns must be obtained to enable the proprietor of the encyclopeedia, reviews, or period- 
ical to publish the article in a separate form. The statute also reserves to the author of 
any dramatic piece or musical composition, and to his assigns, the sole right of repre- 
sentation or performance in public for the same term as is appointed for the duration of 
copyright in books. These rights extend to foreigners residing in this country. It has 
also been decided that a foreigner residing abroad is entitled to the copyright of a work 
composed by him which has been first published in this country. Boosey v. Davidson, 
13 QO. B. 257. Boosey v. Jeffries, 6 Ex. 580.—KERR. ‘ 

By the act of Congress 4 Feb. 1831, (4 Stat. 436. 4 Story’s Laws, 2221,) which has 
superseded and repealed all former laws on the subject, the authors of books, maps, charts, 
and musical compositions, and the inventors and designers of prints, cuts and engravings, 
being citizens of the United States or residents therein, are entitled to the exclusive right 
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monopolies, 21 Jac. I. c. 3, which allows a royal patent of privilege to be 
granted for fourteen years to any inventor of a new manufacture, for the sole 
working or making of the same; by virtue whereof it is held that a tem- 
porary property therein becomes vested in the king’s patentee. (2) (30) 


(k) 1 Vern. 62. 


of printing, reprinting, publishing, and vending them for the term of twenty-eight years 
from the time of recording the title thereof; and if the author, inventor, or designer, or 
any of them, where the work was originally composed and made by more than one per- 
son, be living, and a citizen of the United States, or resident therein at the end of the 
term, or, being dead, shall have left a widow or child or children, either or all of them 
living, she or they are entitled to the same exclusive right for the further term of fourteen 
years on complying with the terms prescribed by the act of Congress. 2 Kent’s Com. 
373.—SHARSWOOD. : 

(30) When thecrown, on behalf of the public, grants letters-patent, the grantee there-. 
by enters into a contract with the crown, in the benefit of which contract the public are 
participators. Under certain restrictions, affording a reasonable recompense to the gran- 
tee, the use of his invention, improvement, and employment of capital is communicated 
to the public. If any infringement of a patent be attempted after there has been an un- 
disputed enjoyment by the patentee under the grant for a considerable time, courts of 
equity will deem it a less inconvenience to issue an injunction until the right can be de- 
termined at law than to refuse such preventive interference merely because it is possible 
the grant of the crown may, upon investigation, prove to be invalid. Sucha question 
is not to be considered as it affects the parties on the record alone; for, unless the in- 
junction issues, azy person might violate the patent, and_ the consequence would be that 
the patentee must be ruined by litigation. Harmer v. Plane, 14 Ves. 132. Universities 
of Oxford and Cambridge v. Richardson, 6 Ves. 707. Williams v. Williams, 3 Meriv. 
160. But if the patent be a very recent one, and its validity is disputed, an injunc- 
tion will not be granted before the patentee has established his legal right. Hill v. 
Thompson. 3 Meriv. 624. 

The grant of a patent, as already stated, is in the nature of a purchase for the public, 
to whom the patentee is bound to communicate a free participation in the benefit of 
his invention at the expiration of the time limited. Williams v. Williams, 3 Meriv. 
160. If, therefore, the specification of a patent be not so clear as to enable all the 
world to use the invention, and all persons of reasonable skill in such matters to copy 
it, as soon as the term for which it has been granted is at an end, this is a fraud upon 
the public, and the patent cannot be sustained. Newbury v. James, 2 Meriv. 451. Ex. 
parte Fox, I Ves. & Bea. 67. Turner v. Winter. 1 T..R. 605. Harmer v. Plane, 11 
East, 107. 

The enrollment of a patent cannot be dispensed with upon the ground that, if the 
specification is made public, foreigners may take advantage of the invention; for the 
king’s subjects have a right to see the specification. Ex parte Koops, 6 Ves. 599. Nor 
can the date of the patent be altered after it is once sealed in order to enlarge the time 
(four months) allowed by the statute for the enrolment of specifications, even though 
the case may be a hard one and the delay has arisen from innocent misapprehension. 
Ex parte Beck, 1 Br. 577. Ex parte Koops, 47 supra. And if a patentee seek by his 
specification more than he is strictly entitled to, his patent is thereby rendered ineffec- 
tual, even to the extent to which he would otherwise be entitled. Hill v. Thompson, 3 
Meriv. 629. Harmer v. Plane, 14 Ves. 135. 

When a person has invented certain improvements upon an engine, or other subject 
for which a patent has been granted, and those improvements cannot be used without 
the original engine, at the expiration of the patent for such original engine a patent may 
be taken out for the improvements; but before that time there can be no right to make 
use of the substratum protected by the first patent. Ex parte Fox, 1 Ves. & Bea. 67. 
And where industry and ingenuity have been exerted in annexing to the subject of a 
patent improvements of such a nature that their value gives an additional value to the 
old machine, though a patent may be obtained for such improvements, yet, if the public 
choose to use the original machine without the improvements, they may do so without 
any restriction at the expiration of the original grant. If the public will abstain from 
the use of the first invention, in consideration of the superior advantages of the im- 
proved instrument, it is well; but the choice must be left open. Harmer v. Plane, 14 
Ves. 134.—CHITTY. 

The Patent-Law Amendment Act (15 & 16 Vict. c. 83) now regulates the terms upon 
which letters-patent may be granted. By this statute, the fees which it was formerly 
necessary to pay upon obtaining a patent have been greatly reduced, and the payment 
of them is spread over the space of several years; so that, if an invention be not found 
lucrative, the patent may be discontinued and the fees saved, Letters-patent granted 
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CHAPTER XXVII. 
OF TITLE BY PREROGATIVE AND FORFEITURE. 


_A SECOND method of acquiring property in personal chattels is by the 
king's prerogative: whereby a right may accrue either to the crown itself, or 
to such as claim under the title of the crown, as by the king’s grant or by 
prescription, which supposes an ancient grant. 

Such, in the first place, are all ¢vzbutes, taxes, and customs, whether consti- 
tutionally inherent in the crown, as flowers of the prerogative and branches 
of the census regalis(1) or ancient royal revenue, or whether they be occasion- 
ally created by authority of parliament; of both which species of revenue 
we treated largely in the former book. In these the king acquires and the 
subject loses a property the instant they become due: if paid, they are a chose 
in possession; if unpaid, a chose in action. Hither also may be referred all 
forfeitures, fines, and amercements due to the king, which accrue by virtue 
of his ancient prerogative, or by particular modern statutes: which revenues 
created by statute do always assimilate, or take the same nature, with the 
ancient revenues; and may therefore be looked upon as arising from a kind of 
artificial or secondary prerogative. And, in either case, the owner of the 
thing forfeited, and the person fined or amerced, lose and part with the pro- 
perty of the forfeiture, fine, or amercement, the instant the king or his, 
grantee acquires it. 

*In these several methods of acquiring property by prerogative [*409 
there is also this peculiar quality, that the king cannot have a joint 
property with any person in one entire chattel, or such a one as is not capable 
of division or separation; but where the titles of the king and a subject con- 
cur, the king shall have the whole: in like manner as the king cannot, either 


under this act contain a condition that the same shall be void at the end of three years 
unless a fee of 4o/. with 1o/. stamp duty, be then paid; and again at the end of sever 
years from the grant, unless a fee of 80/. and 20/. stamp duty be paid. 

The statute 5 & 6 Will. IV. c. 83 authorized a prolongation of the original term, not 
exceeding seven years, to be given, on the recommendation of the Judicial Committee 
of the privy council; and, by statute 7 & 8 Vict. c. 69, a further term, not exceeding four 
teen years, may be granted, if it be shown that the inventor has not been remunerated 
during the former period for the expense and labor incurred in perfecting his invention. 
—KERR. 

By the act of Congress of July 4, 1836, c. 357, (4 Story’s Laws, 2504,) all former laws 
of the United States on the subject of patents are repealed, and the patent system re-en- 
acted with important amendments. The Patent-Office is now attached to the Department 
of the Interior, (Act March 3, 1849. 9 Statutes, 395,) and a Commissioner of Patents 
appointed. Applications for patents are to be made in writing to the commissioner by 
any person having discovered or invented any new and useful art, machine, manufac~ 
ture, or composition of matter, or any newand useful improvement on art, machine, man 
ufacture, or composition of matter, not known or used by others before his discovery o1 
invention thereof, and not, at the time of his application for a patent, in public use or 
sale, with hisconsent or allowance as the inventor or discoverer. It must be accompanied 
with specifications, drawings, specimens of ingredients, and models, according to the 
nature of the case. It isthe duty of the commissioner to examine the alleged new inven- 
tion or discovery, and, if satisfied that the applicant is entitled under the law, he is to 
issue a patent in the name of the United States to him, his heirs, executors, administra- 
tors, or assigns, for the exclusive right of making, using, and vending the same for « 
term not exceeding seventeen years. The patent may, in special cases and in the discre- 
tion of the board of commissioners, be renewed and extended to the further term of 
seven years. If the application be rejected and the applicant persist in his claim, he i 
to make his oath or affirmation anew; and, if the specification and claim be not so 
modified as to remove the objection, the applicant may appeal to a board of three exam- 
iners, to be appointed by the Secretary of the Interior; and the Commissioner of Patents 
is to be governed by their decision, 2 Kent’s Com. 367.—SHARSWOOD. 

(1) Black’s Law Dict. 
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by grant or contract, become a joint-tenant of a chattel real with another 
person, (a) but by such grant or contract shall become entitled to the whole 
in severalty. ‘Thus, ifa horse be given to the king and a private person, the 
king shall have the sole property: if a bond be made to the king and a sub- 
ject, the king shall have the whole penalty; the debt or duty being one single 
chattel;(4) and so, if two persons have the property of a horse between them, 
or have a joint debt owing them on bond, and one of them assigns his part 
to the king, or is attainted, whereby his moiety is forfeited to the crown, the 
king shall have the entire horse, and entire debt.(c) For, as it is not con- 
sistent with the dignity of the crown to be partner with a subject, so neither 
does the king ever lose his right in any instance; but where they interfere, 
his is always preferred to that of another person;(d) from which two prin- 
ciples it is a necessary consequence, that the innocent though unfortunate 
partner must lose his share in both the debt and the horse, or in any other 
chattel in the same circumstance. (2) 

This doctrine has no opportunity to take place in certain other instances of 
title by prerogative, that remain to be mentioned; as the chattels thereby 
vested are originally and solely vested in the crown, without any transfer or 
derivative assignment either by deed or law from any former proprietor. 

Such is the acquisition of property in wreck, in treasure-trove, in 
*410] waifs, in estrays, in royal fish, in swans, and the *like; which are 

not transferred to the sovereign from any former owner, but are 
originally zzhervent in him by the rules of law, and are derived to particular 
subjects, as royal franchises, by his bounty. These are ascribed to him, 
partly upon the particular reasons mentioned in the eighth chapter of the 
former book; and partly upon the general principle of their being dona 
vacantia(3) and therefore vested in the king, as well to preserve the peace 
of the public, as in trust to employ them for the safety and ornament of the 
commonwealth. 

There is also a kind of prerogative copyright subsisting in certain books, 
which is held to be vested in the crown upon different reasons. Thus, 1. 

3) See page 184. 


e 10 Mod. 245. 
Fitz. Abr. t. dette, 38. Plowd. 243, (ad) Co. Litt. 30. 
4) Cro. Eliz. 263. Plowd. 323. Finch, Law, 178. 


(2) Watson on Partnership, 278, 1807. Montague on Part. 109. But his right of the 
crown is seldom enforced either against creditors or deserving partners. 1 Collyer’s Law 
of Part. 6 ed. 165. 

If a joint-tenant of any chattel interest commits suicide, the right to the whole chattel 
becomes vested in the king. This was decided, after much solemn and subtle argument, 
in 3 Kliz. The case is reported by Plowd. 262, Eng. ed. Sir James Hales, a judge of the 
Common Pleas, and his wife, were joint-tenants of a term for years. Sir James drowned 
himself, and was found /e/o de se [A suicide]; and it was held that the term did not survive 
to the wife, but that Sir James’s interest was forfeited to the king by the felony, and that it 
consequently drew the wife’s interest along with it. The argument of lord chief-justice 
Dyer is remarkably curious. ‘‘ The felony,’’ says he, ‘‘is attributed to the act, which act 
is always done by a living man, and in his lifetime, as my brother Brown said; for he 
said Sir James Hales was dead. And how came he to his death? It may be answered, 
by drowning. And who drowned him? Sir James Hales. And when did he drown 
him? In his lifetime. So that Sir James Hales, being alive, caused Sir James Hales to 
die; and the act of the living man was the death of the dead man. And then for this 
offence it is reasonable to punish the living man, who committed the offence, and not the 
dead man. But how can he be said to be punished alive, when the punishment comes 
after his death? Sir, this can be done no other way but by divesting out of him, from 
the time of the act done in his lifetime which was the cause of his death, the title and 
property of those things which he had in his lifetime.” 

This must have been a case of notoriety in the time of Shakspeare; and it is not im- 
probable that he intended to ridicule this legal logic by the reasoning of the grave-digger 
in Hamlet upon the drowning of Ophelia. See Sir J. Hawkins’s note in Stephen’s edi- 
tion.—CHRISTIAN. 

(3) [Goods without an owner.] Parker v. The People, rz Il. 615 (1884). 
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The king, as the executive magistrate, has the right of promulgating to the 
people all acts of state and government. ‘This gives him the exclusive 
privilege of printing, at his own press, or that of his grantees, all acts of 
parliament, proclamations, and orders of council. 2. As supreme head of the 
church, he hath a right to the publication of all Aéwrgies and books of divine 
service. 3. He is also said to have a right by purchase to the copies of such 
law-books, grammars, and other compositions as were compiled or translated 
at the expense of the crown. And upon these two last principles, combined, 
the exclusive right of printing the translation of the Bzb/e is founded.(4) 

There still remains another species of prerogative property, founded upon 
a very different principle from any that have been mentioned before; the pro- 
perty of such animals fere nature(5) as are known by the denomination of 
game, with the right of pursuing, taking, and destroying them: which is 
vested in the king alone, and from him derived to such of his subjects as 
have received the grants of a chase, a park, a free warren, or free fishery.(6) 
This may lead us into an inquiry concerning the original of these franchises, 
or royalties, on which we touched a little in a former chapter:(/) the 
*right itself being an incorporeal hereditament, though the fruits [411 
and profits of it are of a personal nature. 

In the first place, then, we have already shown, and indeed it cannot be 
denied, that by the law of nature every man, from the prince to the peasant, 
has an equal right of pursuing, and taking to his own use, all such creatures 
as are fere nature, and therefore the property of nobody, but liable to be 
seized by the first occupant. And so it was held by the imperial law, even 
so late as Justinian’s time:—‘‘ Fere igitus bestia, et volucres, et omnia, ant- 
malia que mari, celo, et terra nascuntur, simul atqgue ab aliquo capta fuerint, 
jure gentium statim illius esse incipiunt. Quod enim nullius est, td naturalt 
ratione occupanti conceditur.’’( g)(7) But it follows from the very end and 
constitution of society, that this natural right, as well as many others belong- 
ing to man as an individual, may be restrained by positive laws enacted for 
reasons of state, or for the supposed benefit of the community. ‘This restric- 
tion may be either with respect to the A/ace in which this right may or may 
not be exercised; with respect to the azima/s that are the subject of this 
right; or with respect to the persons allowed or forbidden to exercise it. And, 
in consequence of this authority, we find that the municipal laws of many 
nations have exerted such power of restraint; have in general forbidden the 
entering on another man’s grounds, for any cause, without the ownetr’s 
leave; have extended their protection to such particular animals as are 
usually the objects of pursuit; and have invested the prerogative of hunting 
and taking such animals in the sovereign of the state only, and such as he 
shall authorize.(#) Many reasons have concurred for making these constitu- 
tions: as, 1. For the encouragement of agriculture and improvement of 


& h) Puff. L. b. 1, 4, c. 6, 25. 
(3) pret 2 (A Warburton’s Alliance, 324. 


(4) However, it seems to be agreed now that both the Bible and statutes may be printed 
by others than those deriving the right from the grant of the crown, provided such edi- 
tion comprise bona fide notes; but, with this exception, the sole right to print these 
works is now vested in the Universities of Oxford and Cambridge and the patentees of the 
crown. Basket v. Cambridge University, 2 Burr. 661.—KERR. 

Of a wild nature. ; 

{ 3 tne ownership of ia Jere nature [Of a wild nature] whilst they are untamed 
and at large is in the sovereign authority,—in Great Britain the king, with us in the ro 
ple of the State. Magner v. The People, 97 Ill. 333, Freeman, (1881). Parker a e 
People, 111 Ill. 615 (1884). Schouler’s Pers. Prop. 2 vol. 3 17,2ed. State vw. Roberts, 
SE nee i imals which roduced in air, sea 

(7) [‘‘ Therefore, wild beasts and birds, and all animals which are p ans aril aae 
or earth, when taken by any one, immediately become his property by t e law o nations. 
For that which belongs to no one, belongs by natural reason to the taker.’’] 
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lands, by giving every man an exclusive dominion over his own soil. 2. For 
preservation of the several species of these animals, which would soon be 
extirpated by general liberty. 3. For prevention of idleness and 
*412] dissipation in husbandmen, artificers, and. *others of lower rank; 
which would be the unavoidable consequence of universal license. 
4. For prevention of popular insurrections and resistance to the government, 
by disarming the bulk of the people;(z ) which last is a reason oftener meant 
than avowed by the makers of forest or game laws.(8) Nor, certainly, in 
these prohibitions is there any zatural injustice, as some have weakly enough 
supposed; since, as Puffendorf observes, the law does not hereby take from 
any man his present property, or what was already his own, but barely 
abridges him of one means of acquiring a future property, that of occupancy; 
which indeed the law of nature would allow him, but of which the laws of 
society have in most instances very justly and reasonably deprived him. 
Yet, however defensible these provisions in general may be, on the footing 
of reason, or justice, or civil policy, we must notwithstanding acknowledge 
that, in their present shape, they owe their immediate original to slavery. It 
is not till after the irruption of the northern nations into the Roman empire, 
that we read of any other prohibitions, than that natural one of not sporting 
on any private grounds without the owner’s leave; and another of a more 
spiritual nature, which was rather a rule of ecclesiastical discipline than a 
branch of municipal law. The Roman or civil law, though it knew no 
restriction as to persons or animals, so far regarded the article of place, that 
it allowed no man to hunt or sport upon another’s ground, but by consent of 
the owner of the soil. ‘‘ QOuz alienum fundum ingreditur, venandi aut aucu- 
‘ pandi, gratia, potest a domino prohiberi ne ingrediatur.’’(k)(g) For if there 
can, by the law of nature, be any inchoate imperfect property supposed in 
wild animals before they are taken, it seems most reasonable to fix it in him 
upon whose land they are found. And as to the other restriction, which 
relates to Jersons and not to place, the pontifical or canon law(/) interdicts 
‘* venaliones, et sylvaticas vagationes cum canibus et accipitribus’’ (10) 
*413] to all clergymen wihout distinction; grounded on *a saying of St. 
Jerome, (7) that it never is recorded that these diversions were used 
by the saints, or primitive fathers. And the canons of our Saxon church, 
published in the reign of king Edgar,() concur in the same prohibition: 
though our secular laws, at least after the conquest, did, even in the times 
of popery, dispense with this canonical impediment; and spiritual persons 
were allowed by the common law to hunt for their recreation, in order to 
render them fitter for the performance of their duty: as a confirmation 
whereof we may observe, that it is to this day a branch of the king’s pre- 
rogative, at the death of every bishop, to have his kennel of hounds, or a 
composition in lieu thereof.(0) (11) 


(i) Warburton’s Alliance, 324. m) Decretal. part. 1, dist. 34, U. 1. 
th) Inst. 2, 1, 3 12. n) Cap. 64. 
l) Decretal. 1. 5, t. 24, e. 2. (o) 4 Inst. 809. 


(8) I am inclined to think that this reason did not operate upon the minds of those 
who framed the game-laws of this country; for in several ancient statutes the avowed 
object is to encourage the use of the long-bow, the most effective armor then in use; and 
even since the modern practice of killing game with a gun has prevailed, every one is 
at liberty to keep or carry a gun, if he does not use it for the destruction of game, — 
CHRISTIAN. 

_ (9) [He who enters upon another man’s ground for the purpose of hunting or fowl- 
ing, may be prohibited from so doing by the owner.’’] 

ao [‘‘ Hunting and excursions in the woods with hawks and hounds.’’] 

(11) When archbishop Abbot, by an unfortunate accident, had killed a park-keeper in 
shooting at a deer with a cross-bow, though it was allowed no blame could be imputed 
to the archbishop but from the nature of the diversion, yet it was thought to bring. such 
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_ But, with regard to the rise and original of our present civil prohibitions 
it will be found that all forest and game laws were introduced into Europe 
at the same time, and by the same policy, as gave birth to the feodal system; 
when those swarms of barbarians issued from their northern hive, and laid 
the foundation of most of the present kingdoms of Europe on the ruins of the 
Western Empire. For when a conquering general came to settle the economy 
of a vanquished country, and to part it out among his soldiers or feudatories, 
who were to render him military service for such donations; it behooved him, 
in order to secure his new acquisitions, to keep the vusticz, or natives of the 
country, and all who were not his military tenants, in as low a condition as 
possible, and especially to prohibit them to the use of arms. Nothing could do 
this more effectually than a prohibition of hunting and sporting: and there- 
fore it was the policy of the conqueror to reserve this right to himself and 
such on whom he should bestow it; which were only his capital feudatories 
or greater barons. And accordingly we find, in the feudal constitutions,() 
one and the same law prohibiting the vwstici in general from carrying arms, 
and also proscribing the use of nets, snares, or other engines for 
destroying the game. *This exclusive privilege well suited the [*a1q4 
martial genius of the conquering troops, who delighted in a sport(g) 
which, in its pursuit and slaughter, bore some resemblance to war. Vita 
omnis (says Ceesar, speaking of the ancient Germans) zz venationibus atque 
in studtts ret milttaris consistit.(v)(12) And Tacitus in like manner observes, 
that guotzes bella non ineunt, multum venatibus, plus per otium transigunt.(s) 
(13) And indeed, like some of their modern successors, they had no other 
amusement to entertain their vacant hours; despising all arts as effeminate, and 
having no other learning than was couched in such rude ditties as were sung 
at the solemn carousals which succeeded these ancient huntings. And it is 
remarkable that, in those nations where the feodal policy remains the most 
uncorrupted, the forest or game laws continue in their highest rigor. In 
France all game is properly the king’s;(14) and in some parts of Germany 
it is death for a peasant to be found hunting in the woods of the nobility.(/) 
With us in England also, hunting has ever been esteemed a most princely 
diversion and exercise. ‘The whole island was replenished with all sorts of 
game in the time of the Britons; who lived in a wild and pastoral manner, 
without enclosing or improving their grounds, and derived much of their 
subsistence from the chase, which they all enjoyed in common. But when 
husbandry took place under the Saxon government, and lands began to be 


Feud. 1. 2, t. 27, 35. their recess from war. Mod. Univ. Hist. iv. 468. 
{p} In the laws of Jenghiz Khan, founder of the r) De Bell. Gall. 1. 6, ¢. 20. 
Mogul and Tartarian empire, published a. D. 1205, s) C. 15. re ; 
there is one which prohibits the killing of all game t) Mattheus de Crimin. c. 3, t. 1. Carpzoy. Practic. 


from March to October, that the court and soldiery Saxonic. p. 2, c. 84. 
might find plenty enough in the winter, during 


scandal upon the church that an apology was published upon the occasion, which was 
warmly and learnedly answered by Sir Henry Spelman, who maintained that the arch- 
bishop was in the exercise of an act prohibited by the canons and ordinances of the 
church, and that he was even disqualified from exercising his spiritual functions. The 
king referred the consideration of the subject to the lord-keeper and several of the 
judges and bishops, who recommended it to his majesty to grant his grace a dispensation 
in majorem cautelam, si gua forte sit irregularitas [In great caution even if by chance 
there should be irregularity], which was done accordingly. See Reliquize Spelm. 107.— 
CHRISTIAN. ; pr Abe 
12) [“ Their whole life consists in hunting, and the study of military affairs. ] ; 

: 3) [Whenever they are not engaged in war they pass much time in hunting, and still 
more in idleness. ] ; 

(14) One of the first consequences of the French revolution was the repeal of the 
ancient game-laws, which took place in 1789, since which their system of jurispru- 
dence with respect to game has been very much altered. See Code Penal, 28, 42.— 
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cultivated, improved, and enclosed, the beasts naturally fled into the woody 
and desert tracts; which were called the forests, and, having never been 
disposed of in the first distribution of lands, were therefore held to belong 
to the crown. ‘These were filled with great plenty of game, which our 

royal sportsmen reserved for their own diversion, on pain of a 
*415] pecuniary *forfeiture for such as interfered with their sovereign. 

But every freeholder had the full liberty of sporting upon his own 
territories, provided he abstained from the king’s forests: as is fully expressed 
in the laws of Canute,(~) and of Edward the Confessor:(v) ‘‘ Szt guzlibet 
homo dignus venatione sua, in sylva, et in agris, sibi propiis, et in dominio 
suo, et abstineat omnis homo a venarits regiis, ubicungue pacem eis habere 
voluerit.’’(15) which indeed was the antient law of the Scandinavian con- 
tinent, from whence Canute probably derived it. ‘‘ Cuzgue enim in proprio 
fundo quamlibet feram quoguo modo venari permissum.’’ (w)(16) 

However, upon the Norman conquest, a new doctrine took place; and the 
right of pursuing and taking all beasts of chase or vezarvy, and such other 
animals as were accounted game, was then held to belong to the king, or to 
such only as were authorized under him. And this, as well upon the princi- 
ples of the feodal law, that the king isthe ultimate proprietor of all the lands 
in the kingdom, they being all held of him as the chief lord, or lord para- 
mount of the fee; and that therefore he has the right of the universal soil, to 
enter thereon, and to chase and take such creatures at his pleasure: as also 
upon another maxim of the common law, which we have frequently cited and 
illustrated, that these animals are dona vacantia, and, having no other owner, 
belong to the king by his prerogative. As therefore the former reason was 
held to vest in the king a 7z¢h¢ to pursue and take them anywhere; the latter 
was supposed to give the king, and such as he should authorize a sole and 
exclusive right.(17) 

This right, thus newly vested in the crown, was exerted with the utmost 
rigor, at and after the time of the Norman establishment; not only in the 

antient forests, but in the new ones which the conqueror made, by 
*416] laying together vast *tracts of country depopulated for that purpose, 

and reserved solely for the king’s royal diversion; in which were 
exercised the most horrid tyrannies and oppressions, under color of forest 
law, for the sake of preserving the beasts of chase: to kill any of which, 
within the limits of the forest, was as penal as the death of a man. And, in 
pursuance of the same principle, king John laid a total interdict upon the 
winged as well as the /four-footed creation: ‘‘capturam avium per totam 
Angliam interdixit.’’(x)(18) ‘The cruel and insupportable hardships, which 
those forest laws created to the subject, occasioned our ancestors to be as 
jealous for their reformation, as for the relaxation of the feodal rigors and 
the other exactions introduced by the Norman family; and accordingly we 
find the immunities of carta de foresta as warmly contended for, and extorted 
from the king with as much difficulty, as those of magna carta itself. By 
this charter confirmed in parliament,(y) many forests were disafforested, or 


u) C. 77. (*) M. Paris, 303. 
v) C. 36. ; y) 9 Hen. III. 
w) Stiernhook de jure Sueon. I. 2, c. 8. 


(15) [‘‘ Let every man be entitled to hunt in his own wood, fields, and manor, and let 
every man abstain from the royal forests, if he wish to live in peace.’’] 

(16) [‘‘ For every one is permitted to hunt any wild animal on his own grounds, in 
whatever manner he pleases.”’ 

(17) Parker v. The People, 111 Ill. 615 (1884). : 

(18) [‘‘He forbade fowling throughout all England.”’ Parker v. The People, 111 Ill. 
615 (1884).] [Carta de foresta—charter of the forests]. ; 
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stripped of their oppressive privileges, and regulations were made in the 
regimen of such as remained; particularly(z) killing the king’s deer was 
made no longer a capital offence, but only punished by a fine, imprisonment, 
or abjuration of therealm. And by a variety of subsequent statutes, together 
with the long acquiescence of the crown without exerting the forest laws 
this prerogative is now become no longer a grievance to the subject. 

_ But, as the king reserved to himself the forests for his own exclusive diver- 
sion, so he granted out from time to time other tracts of lands to his subjects 
under the names of chases or parks,(a) or gave them license to make such in 
their own grounds; which indeed are smaller forests, in the hands of a sub- 
ject, but not governed by the forest laws; and by the common law no per- 
son is at liberty to take or kill any beasts of chase, but such as hath an 
ancient chase or park: unless they be also beasts of prey.(19) 

*As to all inferior species of game, called beasts and fowls of war- [*417 
ren, the liberty of taking or killing them is another franchise of 
royalty, derived likewise from the crown, and called free warren; a word 
which signifies preservation or custody: as the exclusive liberty of taking and 
killing fish in a public stream or river is called a free fishery: of which, how- 
ever, no new franchise can at present be granted, by the express provision 
of magna carta, c. 16.(6) ‘The principal intention of granting to any one 
these franchises or liberties was in order to protect the game, by giving the 
grantee a sole and exclusive power of killing it himself, providing he pre- 
vented other persons. And no man, but he who has a chase or free warren, 
by grant from the crown, or prescription, which supposes one, can justify 
hunting or sporting upon another man’s soil; nor indeed, in thorough strict- 
ness of common law, either hunting or sporting at all.(20) 

However novel this doctrine may seem to such as call themselves qualified 
sportsmen, it is a regular consequence from what has been before delivered; 
that the sole right of taking and destroying game belongs exclusively to the 
king. ‘This appears, as well from the historical deduction here made, as 
because he may grant to his subjects an exclusive right of taking them; 
which he could not do unless such a right was first inherent in himself. And 
hence it will follow, that no person whatever, but he who has such derivative 
right from the crown, is by common law entitled to take or kill any beasts of 
chase, or other game whatsoever. It is true, that, by the acquiescence of the 
crown, the frequent grants of free warren in ancient times, and the introduc- 
tion of new penalties of late by certain statutes for preserving the game, this 
exclusive prerogative of the king is little known or considered; every man 
that is exempted from these modern penalties looking upon himself as at 
liberty to do what he pleases with the game: whereas the contrary 
is strictly true, that no man, however well gualified he *may vulgarly [*418 
be esteemed, has a right to encroach on the royal prerogative by the 
killing of game, unless he can show a particular grant of free warren; or a 
prescription, which presumes a grant; or some authority under an act of 
parliament. As for the latter, I recollect but two instances wherein an 
express permission to kill game was ever given by statute; the one by 1 Jac. 
I. cap. 27, altered by 7 Jac. I. cap. 11, and virtually repealed by 22 & 23 
Car. II. c. 25, which gave authority, so long as they remained in force, to 
the owners of free warren, to lords of manors, and to all freeholders having 
gol. per annum in lands of inheritance, or 8o/. for life or lives, or 400/, per- 
sonal estate, (and their servants,) to take partridges and pheasants upon 


z) Cap. 10. (b) Mirr. c. 5, 32. See page 40. 
{%) See page 38. 


19) Parker v. The People, 111 Ill. 616 (1884). 
ot Ibid. 
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their own, or their master’s free warren, inheritance, or freehold:(21) the 
other by 5 Anne, c. 14, which empowers lords and ladies of manors to appoint 
gamekeepers to kill game for the use of such lord or lady: which with some 
alteration still subsists, and plainly supposes such power not to have been in 
them before. The truth of the matter is, that these game laws (of which 
we shall have occasion to speak again in the fourth book of these commen- 
taries) do indeed gualify nobody, except in the instance of a gamekeeper, to. 
kill game; but only, to save the trouble and formal process of an action by 
the person injured, who perhaps too might remit the offence, these statutes. 
inflict additional penalties, to be recovered, either in a regular or summary 
way, by any of the king’s subjects from certain persons of inferior rank who 
may be found offending in this particular. But it does not follow that persons, 
excused from these additional penalties, are therefore authorized to kill game. 
The circumstance of having 100/. fer annum, and the rest, are not properly 
qualifications, but exemptions. And these persons, so exempted from the 
penalties of the game statutes, are not only liable to actions of trespass by 
the owners of the land; but also, if they kill game within the limits of any 
royal franchise, they are liable to the actions of such who may have the right. 

of chase or free warren therein. (22) 
*41gQ| *Upon the whole it appears, that the king, by his prerogative, and 

such persons as have, under his authority, the royal franchises of 
chase, park, free warren, or free fishery, are the only persons who may 


(21) The editor apprehends that what the learned judge has here stated respecting the- 
jirst permission has arisen from a misconception of the subject. The first qualification 
act is the 13 Ric. II. c. 13, the title of which is, ‘‘ None shall hunt but they who havea 
sufficient living.’’ The preamble states that ‘‘ divers artificers, laborers, servants, and 
grooms keep greyhounds and dogs, and on the holydays, when good Christian people be 
at church hearing divine service, they go a-hunting in parks, and warrens, and connigrees 
of lords and others, to the very great destruction of the same; and sometimes under such 
color they make their assemblies, conferences, and conspiracies for to rise and disobey 
their allegiance; it is therefore ordained that no artificer, laborer, or other layman, which 
hath not lands or tenements to the value of 4os. by the year, nor any priest to the value 
of 1o/., shall keep any dogs, nets, nor engines to destroy deer, hares, nor coneys, nor 
other gentlemen’s game, upon pain of one year’s imprisonment.” 

This statute clearly admits and restrains the former right. The 1 Jac. I. c. 27, which 
seems intended for the encouragement of hawking,—the most honorable mode of killing 
game at that time,—begins with a general prohibition to all persons whatever to kill 
gamie with guns, bows, setting-dogs, and nets; but there is afterwards a proviso in the 
act, that it shall and may be lawful for persons of a certain description and estate to take 
pheasants and partridges upon their own lands, in the daytime, with nets. This proviso 
clearly refers to the preceding prohibition introduced by the statute, and by no means 
gives a new permission to the persons thus qualified which they did not possess ante- 
cedently to that statute. 

The editor trusts that those who will take the trouble to examine the statute will be 
convinced of the truth of this remark, and that the correction of this error alone will 
contribute in some degree to the refutation of the doctrine which the learned judge has 
advanced in this chapter and other parts of the commentaries,—viz., that all the game 
in the kingdom is the property of the king or his grantees, being usually the lords of 
manors, (p. 15, awzte,;) game is royal property, (4 book, 174;) and the new constitution 
vested the sole property of all the game in England in the king alone. Ib. 415.— 
CHRISTIAN. 

(22) By statute, 1 & 2 W. IV. c. 32 the arbitrary distinctions of gualification have been 
done away with; and now the right to kill game upon any land is vested in the owner or 
occupier thereof, (in the absence of a reservation of the right by the landlord,) and any 
person with permission of the owner may kill game on any land. But the act requires 
all persons killing or taking game to take out a yearly certificate; and persons selling it 
must also obtain a yearly license. The effect of this act seems to be virtually to vest the 
property in game in the owner of the land wherever it is found, although he cannot avail 
himself of such right of property without the required certificate.—KERR. For the 
various English statutes relating to game see Chitty’s Eng. statutes, vol. 4, Title Game. 
Game laws exist in all of the states of the United States, for the preservation of game, 
by making its destruction during certain seasons a misdemeanor. . 
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acquire any property, however fugitive and transitory, in these animals fere 
nature (23) while living; which is said to be vested in thcm, as was observed 
in a former chapter, propier privilegium.(24) And it must also be remem- 
bered, that such persons as may thus lawfully hunt, fish, or fowl, vatione 
privilegtt,(25) have (as has been said) only a qualified property in these 
animals; it not being absolute or permanent, but lasting only so long as the 
creatures remain within the limits of such respective franchise or liberty, 
and ceasing the instant they voluntarily pass out of it. It is held, indeed, 
that if aman starts any game within his own grounds, and follows it into. 
another’s, and kills it there, the property remains in himself.(c) And this. 
is grounded on reason and natural justice:(d) for the property consists in 
the possession; which possession commences by the finding it in his own 
liberty, and is continued by the immediate pursuit. And so if a stranger 
starts game in one man’s chase or free warren, and hunts it into another 
liberty, the property continues in the owner of the chase or warren; this 
property arising from privilege,(e) and not being changed by the act of a 
mere stranger. Or if a man starts game on another’s private grounds and 
kills it there, the property belongs to him in whose ground it was killed, 
because it was also started there;(/)(26) the property arising ratione soli.(27) 
Whereas, if, after being started there, it is killed in the grounds of a third 
person, the property belongs not to the owner of the first ground, because: 
the property is local, nor yet to the owner of the second, because it was not 
started in his soil; but it vests in the person who started and killed it,(¢)) 
though guilty of a trespass against both the owners. (28) 


(c) 11 Mod. 75. Comb. 450; and see 14 East, 249. 
ynPuih) L: Ne 1.4, ¢; 6. (J) Lord Raym. 251. 
e) Lord Raym. 151. 2 Salk. 555. 3 Salk. 290. g) Farr. 18. Lord Raym. 251. 


A [Of a wild nature. ] 

(24) [By privilege.] Mr. Christian, in a note on this passage, has, I think, successfully 
controverted the general doctrine laid down by the author. He has pointed out that it 
cannot follow that the king and his grantees have a sole right to take game, either 
from feudal principles, because he is the ultimate proprietor of all land, nor from the 
fact that animals fere nature [Of a wild nature} are bona vacantia [Goods without 
ownership]. And hehas cited a good deal of authority to show that at common law every 
person vatzone soli [On account of the soil] had a right to take game on his own lands. 

The question is not of much practical importance. On the one hand, it is clear that 
by statute law a person unqualified cannot kill the game even on his own estate; on the: 
other, it is equally clear by common law that he may preserve it, and that no man, how- 
ever qualified or whatever ultimate rights he may have in the soil, unless he has the 
franchise of chase or free warren, can enter to destroy game without subjecting himself 
to an action of trespass. Even the lord of a manor cannot enter on his copyholders land 
without the same consequence. —COLERIDGE. 

(25) [By reason of their privilege. ] : 

(26) Schouler’s Pers. Prop. 2 vol. 3 17(2 ed.). Goff v. Kilts, 15 Wendell’s (N. Y.) 
Rep. 552 (1836). 

(27) [On account of the soil. ] : ; 

(28) These distinctions never could have existed if the doctrine had been true that all 
the game was the property of the king; for in that case the maxim 7” @quali jure potior 
est conditio possidentis [when there is an equal right on both sides that of the possessor 
prevails] must have prevailed. f ; 

These distinctions I have heard recognized by lord Kenyon, who, in an action of trover, 
directed a verdict for the plaintiff, the defendant having carried away a hare killed by the 
plaintiff’s greyhounds upon the defendant’s ground, but which had not been started 
there.—CHRISTIAN. Dean v. Clayton, 7 Taunton (Com. Pleas Eng.) 510 (1817). 2 
Waterman’s Criminal Procedure, 490. 1 Waterman on Trespass, ? 399 (1875). 

This appears to be still the law with respect to wild animals which are not game. But 
with respect to game, an attraction appears to have been made by the Game Act (stat. 1 
& 2, Will. IV. c. 32), which seems to vest the property in game killed on any land_ by 
strangers in the person having the right to kill and take the game upon the land. Wil- 
liams on Pers. Prop. p. 21 (4 ed. 1872). The occupier of land for the time has now the 
sole right of killing and taking the game upon the land unless such right be reserved to: 
the landlord or any other person. Williams on Pers. Prop. ib. 
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*420] *III. I proceed now to a third method, whereby a title to goods 

and chattels may be acquired and lost, viz., by forfec/ure, as a pun- 
ishment for some crime or misdemeanor in the party forfeiting, and as a com- 
pensation for the offence and injury committed against him to whom they are 
forfeited.(29) Of forfeitures, considered as the means whereby vea/ property 
might be lost and acquired, we treated in a former chapter.(7) It remains 
therefore in this place only to mention by what means, or for what offences, 
goods and chattels become liable to forfeiture. (30) 

In the variety of penal laws with which the subject is at present encum- 
bered, it were a tedious and impracticable task to reckon up the various for- 
feitures, inflicted by special statutes, for particular crimes and misdemeanors; 
some of which are mala in se, or offences against the divine law, either 
natural or revealed; but by far the greatest part are mala prohibita, or such 
as derive their guilt merely from their prohibition by the laws of the land: 
such as is the forfeiture of 40s. per month by the statute 5 Eliz. c. 4 for exer- 
cising a trade without having served seven years as an apprentice thereto;(31) 
and the forfeiture of 10/. by 9 Anne, c. 23(32) for printing an almanac with- 
out a stamp. I shall therefore confine myself to those offences only, by which 
.all the goods and chattels of the offender are forfeited: referring the student 
for such, where pecuniary mulcts of different quantities are inflicted, to their 
several proper heads, under which very many of them have been or will be 
mentioned; or else to the collections of Hawkins, and Burn, and other 
laborious compilers. Indeed, as most of these forfeitures belong to the crown, 
they may seem as if they ought to have been referred to the preceding method 
of acquiring personal property, namely, by prerogative. But as, in the 
instance of partial forfeitures, a moiety often goes to the informer, the poor, 

or sometimes to other persons; and as one total forfeiture, namely, 
‘*421] that by a bankrupt who is guilty of felony by *concealing his effects, 

accrues entirely to his creditors, I have therefore made it a distinct 
head of transferring property. 

Goods and chattels then are totally forfeited by conviction of high treason 
“or misprision of treason; of petit treason; of felony in general, and particu- 
larly of felony de se, and of manslaughter; nay, even by conviction of excus- 
able homicide,(t) by outlawry for treason or felony; by conviction of petit 
larceny, by flight, in treason or felony, even though the party be acquitted 
of the fact; by standing mute when arraigned of felony; by drawing a weapon 
on a judge, or striking any one in the presence of the king's courts; by 
premuntre; by pretended prophecies, upon a second conviction; by owling,; by 
the residing abroad of artificers;(33) and by challenging to fight on account 
of money won at gaming. All these offences, as will more fully appear in 
eS es book of these commentaries, induce a total forfeiture of goods and 
‘Chattels. 


(h) See page 267. (t) Co. Litt. 391. 2 Inst. 316. 3 Inst.,320. 


(29) Barbour’s Rights of Person and Prop. vol. 2, 969. 

(30) Where a grant of land and connected franchises is made to a corporation by a 
statute which provides for their forfeiture upon failure to perform the work within a 
prescribed time, the forfeiture may be declared by legislative act without judicial pro- 
ceedings to ascertain the failure of the grantee. Farnsworth v. Minn. & Pac. R. R. Co., 
‘62 U.S. Rep. 49 (1875). 

(31) This forfeiture is abolished by the 54 Geo. III. c. 96.—Currry. 

(32) This forfeiture is also abolished, and persons uttering or exposing to sale unstamped. 
erie are punishable with three months’ imprisonment. 30 Geo. II. c. 19, s. 26.— 

sou tee 

(33) By the 5 Geo. IV. c. all the laws relative to artificers going i i 
are repealed.—CHITTY. a ie Seccnge tt 8 

Since stat. 7 and 8 Geo. IV. c. 25, 3 5, forfeitures for felony or for flight are not 
-enforced. 
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And this forfeiture commences from the time of conviction, not the time of 
committing the fact, as in forfeitures of real property. For chattels are of 
sO vague and fluctuating a nature, that to affect them by any relation back 
would be attended with more inconvenience than in the case of landed estates: 
and part, if not the whole of them, must be expended in maintaining the. 
delinquent, between the time of committing the fact and his conviction. Vet 


a fraudulent conveyance of them, to defeat the i 
: ) esinterestiot.t 
made void by statute 13 Eliz. c. 5.( 34) of the crown, is 


CHAPTER XXVIII. 
OF TITLE BY CUSTOM. 


A FourTH method of acquiring property in things personal, or chattels, is 
by custom: whereby a right vests in some particular persons, either by the 
local usage of some particular place, or by the almost general and universal 
usage of the kingdom. It were endless should I attempt to enumerate all 
the several kinds of special customs which may entitle a man to a chattel 
interest in different parts of the kingdom; I shall therefore content myself 
with making some observations on three sorts of customary interests, which 
obtain pretty generally throughout most parts of the nation, and are there- 
fore of more universal concern; viz., heriots, mortuaries, and heir-looms. 

1. Heriots,(1) which were slightly touched upon in a former chapter,(a) 
are usually divided into two sorts, heriot-servizce, and heriot-custom. ‘The 
former are such as are due upon a special reservation in a grant or lease of 
lands, and therefore amount to little more than a mere rent:(0) the latter arise 
upon no special reservation whatsoever, but depend merely upon immemorial 
usage and custom.(c) Of these therefore we are here principally to speak: 


a) Page 97. c) Co. Cop. 2 24. 
(3 2 Saund. 166. (c) p- 2 


(34) Long on Sales, 27. See also cases, 1 Chitty’s Crim. L. 730, etc. If, however, 
before conviction, the personal property of a person about to be tried be conveyed away 
by deed, the grantee must distinctly prove that the transaction was bond jide and for a 
sufficient valuable consideration. 1 Stark. Rep. 319.—CHITTY. 

(1) As to heriot-service and custom in general, see Com. Dig. Copybold, K. 18. Bac. 
Abr. Heriot. Watkins on Copyhold. 2 Saunders, index, Heriot. A heriot may be due 
to the lord upon alienation by his tenant, by custom. Com. Dig. tit. Copyhold, K. 18. 
I Scriven, 431. It is only payable on death of legal tenant. 1 Vern. 441. 

It was decided in the case of Attree v. Scutt, 6 East, Rep. 476, that if a copyhold 
(which, upon being divided into several tenancies, entitled the lord to a heriot for each ) 
became reunited in one, the tenant would be bound to render to the lord the several 
heriots; but this decision was overruled in the case of Garland v. Jekyll, 2 Bingh. Rep. 
273, C. J. Best observing that the authority which appeared to govern the court in the 
former case (Fitz. Abr. tit. Heriot, pl. 1) ought to have no weight, because there is no such 
authority as that referred to by Fitzherbert, and no judges of the names given could be 
found to have existed at that time. His lordship further observes, ‘‘ there is nothing in 
any book, or in any modern treatise, that goes the length of showing that when the 
estates are again united the several heriots continue to be paid. We are to say whether, 
without any custom being found, it is the necessary legal consequence that, when an 
estate has been divided and again reunited, all the heriots are to be paid after the reunion 
of the several estates that were paid whilst it was divided. We say there is no such law, 
no such doctrine.”’ 2 Bingh. Rep. 303. A custom for the homage to assess a compensa- 
tion, in lien of heriot, to be paid by an incoming copyholder on surrender or alienation, 
is not good, If the lord set up a custom to have the best live or dead chattel as a heriot, 
quere if the tenant can modify that custom by pleading another, that the homage shall 
assess a compensation in lieu of the heriot. 1B. & P. 282.— CHITTY. 
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and they are defined to bea customary tribute of goods and chattels, payable 
to the lord of the fee on the decease of the owner of the land. 
*423] *The first establishment, if not introduction, of compulsory 
heriots into England, was by the Danes: and we find in the laws of 
king Canute(d) the several heregeates or heriots specified which were then 
exacted by the king on the:death of divers of his subjects, according to their 
respective dignities; from the highest cov/e down to the most inferior ¢hegne 
or land holder. ‘These, for the most part, consisted in arms, horses; and 
habiliments of war; which the word itself, according to Sir Henry Spelman, 
(e) signifies. These were delivered up to the sovereign on the death of the vas- 
sal, who could no longer use them, to be put into other hands for the service 
and defence of the country. And upon the plan of this Danish establish- 
ment did William the Conqueror fashion his law of relief, as was formerly 
observed; (/) when he ascertained the precise relief to be taken of every 
tenant in chivalry, and, contrary to the feodal custom and the usage of his 
own duchy of Normandy, required arms and implements of war to be paid 
instead of money.( 2) 

The Danish compulsive heriots, being thus transmuted into reliefs, under- 
went the same several vicissitudes as the feodal tenures, and in socage estates 
do frequently remain to this day in the shape of a double rent payable at the 
death of the tenant: the heriots which now continue among us, and preserve 
that name, seeming rather to be of Saxon parentage, and at first to have 
been merely discretionary.(Z)(2) These are now for the most part confined 
to copyhold tenures, and are due by custom only, which is the life of all 
estates by copy; and perhaps are the only instance where custom has favored 
the lord. For this payment was originally a voluntary donation, or gratui- 
tous legacy, of the tenant: perhaps in acknowledgment of his having been 

raised a degree above villeinage, when all his goods’and chattels were 
*424] quite at the mercy of the lord; and *custom which has on the one 

hand confirmed the tenant’s interest in exclusion of the lord’s will, 
has on the other hand established this discretional piece of gratitude into a 
permanent duty. An heriot may also appertain to free land, that is held by 
service and suit of court; in which case it is most commonly a copyhold 
enfranchised, whereupon the heriot is stilldue by custom. Bracton(z) speaks 
of heriots as frequently due on the death of both species of tenants:—‘‘ est 
guidem alia prestatio que nominatur heriettum, ubi tenens, liber vel servus, in 
morte sua, dominum suum, de quo tenuerit, respicit de meliori averio suo, vel 
de secundo meliori secundum diversam locorum consuetudinem.’’(3) And this, 
he adds, ‘“‘magis fit de gratia quam de jure,’’(4) in which Fleta(#) and 
Britton(/ ) agree: thereby plainly intimating the original of this custom to 
have been merely voluntary, as a legacy from the tenant; though now the 
immemorial usage has established it as of right in the lord. 

This heriot is sometimes the best live beast, or aver?um, which the tenant 
dies possessed of, (which is particularly denominated the villein’s relief in the 
twenty-ninth law of William the Conqueror,) sometimes the best inanimate 
good, under which a jewel or piece of plate may be included: but it is 
always a personal chattel, which immediately on the death of the tenant who 


d) C. 69. h) Lambard, Peramb. 

e) Of Feuds, c. 18. DL 20. 36, 39. tars 
) Page 65. k) L. 3, ¢. 18. 

g) LL. Gull. Cong. c. 22, 28, 24. 1) C. 69. 


3 Garland v. Jekyll, 2 Bingham’s (Eng.) Rep. 293 (1824). 

_(3) [‘‘ There is indeed another przestation, which is called a heriot; where a tenant at 
his death, whether a freeman or a slave, acknowledges the lord of whom he held, by 
giving his best beast or the second best, according to the custom of the place.’’ | 


(4) [‘‘ It is more a matter of favor than of right,’’] 
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was the owner of it, being ascertained by the option of the lord, (7) becomes 
vested in him as his property; and is no charge upon the lands, but merely 
on the goods and chattels. ‘The tenant must be the owner of it, else it can-. 
not be due; and therefore, on the death of a feme-covert, no heriot can be 
taken; for she can have no ownership in things personal.(z) In some places 
there is a customary composition in money, as ten or twenty shillings in lieu 
of a heriot, by which the lord and tenant are both bound, if it be an indis- 
putably ancient custom; but a new composition of this sort will not bind the 
representatives of either party; for that amounts to the creation of anew cus-- 
tom, which is now impossible. (0) (5) 

*2. Mortuaries are a sort of ecclesiastical heriots, being a cus- [*425 
tomary gift claimed by and due to the minister in very many parishes, 
‘on the death of his parishioners. ‘They seem originally to have been, like 
lay heriots, only a voluntary bequest to the church; being intended, as 
Lyndewode informs us from a constitution of archbishop Langham, as a kind 
of expiation and amends to the clergy for the personal tithes, and other 
ecclesiastical duties, which the laity in their lifetime might have neglected or 
forgotten to pay. For this purpose, after( p) the lord’s heriot or best good 
was taken out, the second best chattel was reserved to the church as a 
mortuary: ‘‘s¢ decedens plura habuerit animalia, optimo cut de jure fuerit 
debitum reservato, ecclesie sue sine dolo, fraude, seu contradictione qualibet, pro 
recompensatione subtractionis decimarum personalium, necnon et oblationum, 
secundum melius animal reservetur, post obitum, pro salute anime sue.’’(g) 
(6) And therefore in the laws of king Canute(7) this mortuary is called 
soulscot (sawlsceat) or symbolum anime. And, in pursuance of the same 
‘principle, by the laws of Venice, where no personal tithes have been paid 
during the life of the party, they are paid at his death out of his merchandise, 
jewels, and other movables. (s) So also, by a similar policy, in France, every 
man that died without bequeathing a part of his estate to the church, which 
was called dying without confession, was formerly deprived of Christian 
burial: or, if he died intestate, the relations of the deceased, jointly with 
the bishop, named proper arbitrators to determine what he ought to have 
given to the church in case he had made a will. But the parliament, in 
1409, redressed this grievance. (7) 

It was anciently usual in this kingdom to bring the mortuary to church 
along with the corpse when it came to be buried; and thence(z) it 
is sometimes called a corse-present; a *term which bespeaks it to [*426 
have been once a voluntary donation. However, in Bracton’s time, 
so early as Henry III., we find it riveted into an established custom: inso- 
much that the bequests of heriots and mortuaries were held to be necessary 
ingredients in every testament of chattels. ‘‘ /mprimis autem debet quilibet, 
gui testamentum fecerit, dominum suum de meliori re quam habuerit recog- 
noscere, et postea ectlesiam de alia meliori:’’(7) the lord must have the best 


Hob. 60. r) C. 18. ’ 
im) Keilw. 84. 4 Leon. 239. ) Panormitan, ad Decretal. 1. 3, t. 20, ¢. 32. 
0) Co. Cop. 2 31. t) Sp. L. b. 28, ¢. 4 


p) Co. Litt. 185. : u) Selden, Hist. of Tithes, e. 10. 
q) Provine. 1. 1, tit. 3. 


(5) And, indeed, heriots themselves will in course of time cease to be exigible, one of 
the Copyhold Enfranchisement Acts (15 & 16 Vict. c. 51, 2 27) haying enabled either lord 
or tenant to compel the extinguishment of this ancient feudal burden.— KERR. ; 

(6) [‘‘If a man when dying shall have many animals, the best being reserved for him 
to whom it was of right due, let the second best, after his death, be set apart for the 
church for the good of his soul, without any deceit, fraud, or objection, as an amends for 
the withholding of personal tithes and oblations.’’ | i 

(7) [‘‘ Whosoever shall make a will, should in the first place acknowledge his lord by 
a bequest of the best chattel he may possess; and afterward the church by the second 
best.’ ] 
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good left him as an heriot, and the church the second best as a mortuary. 
But yet this custom was different in different places: ‘‘zm gucbusdam locis 
habet ecclesia melius animal de consuetudine; tn quibusdam secundum vel 
tertium melius; et in quibusdam nihil: et ideo consideranda est consuetudo 
loci.”’(w)(8) This custom still varies in different places, not only as the 
mortuary to be paid, but the person to whom it is payable. In Wales the 
mortuary or corse-present was due, upon the death of every clergyman, to 
the bishop of the diocese; till abolished, upon a recompense given to the 
bishop, by the statute 12 Anne, st. 2, c. 6. And in the archdeaconry of 
Chester a custom also prevailed, that the bishop, who is also archdeacon, 
should have, at the death of every clergyman dying therein, his best horse 
or mare, bridle, saddle, and spurs, his best gown or cloak, hat, upper 
garment under his gown, and tippet, and also his best signet or ring. (+) 
But, by statute 28 Geo. II. c. 6, this mortuary is directed to cease, and the 
act has settled upon the bishop an equivalent in its room. The king’s claim 
to many goods, on the death of all prelates in England, seems to be of the 
same nature: though Sir Edward Coke(_y) apprehends that this is a duty due 
upon death, and not a mortuary: a distinction which seems to be without a 
difference.(g) For not only the king’s ecclesiastical character, as supreme 
ordinary, but also the species of the goods claimed, which bear so near a 
resemblance to those in the archdeaconry of Chester, which was an acknowl- 
edged mortuary, puts the matter out of dispute. The king, according to the 

record vouched by Sir Edward Coke, is entitled to six things: the 
*427] *bishop’s best horse or palfrey, with his furniture; his cloak or gown, 

and tippet; his cup and cover; his basin and ewer; his gold ring; and, 
lastly, his mata canum, his mew or kennel of hounds; as was mentioned in 
the preceding chapter. (2) 

This variety of customs, with regard to mortuaries, giving frequently a 
handle to exactions on the one side, and frauds or expensive litigations on 
the other; it was thought proper, by statute 21 Hen. VIII. c. 6, to reduce 
them to some kind of certainty. For this purpose it is enacted, that all mor- 
tuaries or corse-presents to parsons of any parish, shall be taken in the fol- 
lowing manner; unless where by custom less or none at all is due; viz., for 
every person who does not leave goods to the value of ten marks, nothing: 
for every person who leaves goods to the value of ten marks and under thirty 
pounds, 3s. 4d.; if above thirty pounds and under forty pounds, 6s. 8d.; if 
above forty pounds, of what value soever they may be, ros. and no more. 
And no mortuary shall throughout the kingdom be paid for the death of any 
feme-covert; nor for any child; nor for any one of full age that is not a house- 
keeper; nor for any wayfaring man; but such wayfaring man’s mortuary 
shall be paid in the parish to which he belongs. And upon this statute stands 
the law of mortuaries to this day. 

3. Heir-looms(10) are such goods and personal chattels as, contrary to the 


(w) Bracton, l. 2, c. 26. Flet. 7. 2, ¢. 57. y) 2 Inst. 491. 
(x) Cro. Car. 237. {y) Page 413. 


(8) [‘‘In some places the church has the best animal by custom; in others the second 
or third best; and in others again nothing; and therefore it is the custom of the place 
which determines the matter.’’] 

(9) Lord Coke says ‘‘ it was not any mortuary, but was given to the king as a fine, that 
the bishops might have power to make wills, and grant probates and administrations.” 
In cases to which the king’s right did not extend, the chattels would pass to the executor. 
oe J., in Mirehouse v. Rennell, 1 Eng. Lords (Clarke & Finnelly) 527-535 

1833). 

(10) A court of equity will never fetter personal property by adjudging it to be held 
under a will as an heir-loom, upon presumption; more especially in the case of a testator 
who, when such was his intention, knew how to express it. “A claim which in effect 
attempts to restrain alienation, and permanently to give to personalty the character of 
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nature of chattels, shall go by special custom to the heir along with the in- 
heritance, and not to the executor of the last proprietor.(11) The termina- 
tion, oom, is of Saxon original; in which language it signifies a limb or 
member ;(@) so that an heir-loom is nothing else but a limb or member of the 
inheritance. They are generally such things as cannot be taken away with- 
out damaging or dismembering the freehold:(12) otherwise the general rule 
is, that no chattel interest whatsoever shall go to the heir, notwithstanding 
it be expressly limited to a man and his heirs, but shall vest in the 

executor.(4)(13) But deer in a real *authorized park, fishes in a [*428 
pond, doves in a dove-house, etc., though in themselves personal 

chattels, yet they are so annexed to and so necessary to the well-being of the 
inheritance, that they shall accompany the land wherever it vests, by either 
descent or purchase.(¢)(14) For this reason also I apprehend it is, that the 
ancient jewels of the crown are held to be heir-looms;(d ) for they are neces- 
sary to maintain the state, and support the dignity, of the sovereign for the 
time-being. Charters likewise,(15) and deeds, court-rolls, and other evi- 
dences of the land, together with the chests in which they are contained, 


a) Spelm. Gloss. 277. Ibid. 8. 
(3) Co. Litt. 388. {0 Tid. 8, 


annexation to realty, can only be enforced on clear proof, not by doubts on the construc- 
tion of a will Saville v. Lord Scarborough, 1 Swanst. 546. Boon v. Cornforth, 2 Ves. 
Sen. 280. Wythe v. Blackman, 1 Ves. Sen. 202. Still, where a testator has directed that 
certain personal chattels shall go as heir-looms, though the limitation may not have been 
made in such terms as the law, ina strict sense, requires for settling heir-looms, lord 
Hardwicke seems to have held that a court of equity should be disposed to give effect to 
the clear intent, as far as it can be made consistent with the rules of law. Gower v. 
Grosvenor, Barnard, 56, 63,S.C. 5 Mad. 338, 349. ‘Trafford v. Trafford, 3 Atk. 349. 
And lord Eldon is reported to have said that heir-looms are a kind of property, which, 
like all speczfic bequests, are rather favorites of the court of chancery. Clarke v. The 
Earl of Ormonde, Jacob’s Rep. 115. However this may be, it is settled that the absolute 
interest in chattels so given vestsin the first tenantin tail who comes zz esse [In being]. 
Carr v. Lord Errol, 14 Ves. 487. And lord Hardwicke himself admitted that, in the case 
of Gower v. Grosvenor, he went to the utmost allowable extent of construction in favor of 
heir-looms. Duke of Bridgewater v. Egerton, 2 Ves. Sen. 122. But, where a personal 
chattel has been well limited as an heir-loom, a bill in equity will hold for a specific 
delivery thereof to the party entitled to the possession. Earl of Macclesfield v. Davis, 3 
Ves. & Bea. 18. And clearly, where a testator gives specific articles, intending them to 
descend as heir-looms, it is the duty of his executors to see that such intention takes 
effect, as far as lies in their power. Creditors may, indeed, by adopting compulsory 
measures, drive the executors off that ground, for no testator can in any way exempt any 
part of his property from payment of his debts; but executors are bound to preserve, as 
far as the law will permit them, all articles which their testator intended to have treated 
as heir-looms. Clarke v. The Earl of Ormonde, Jacob’s Rep. 112, 114. ‘ 

It seems that the journals of the house of lords, which are delivered gratuitously to 
each peer, are heir-looms, descending with the title, and cannot be retained by a deceased 
peer’s personal representatives. Upton v. Lord Ferrars, 5 Ves. 806.—CHITIy. 1 Schouler’s 
Pers. Prop. 3 95 (2 ed.). : 

(11) Mr. Schouler is of opinion that the word heir-loom is compounded of ‘‘heir” and 
the Saxon ‘‘loma”’ or ‘‘geloma”’ which signifies utensils or vessels generally, thus indi- 
cating the heirs utensils or goods. 1 Sch. Pers. Prop. 3 95 (2 ed.). 

(12) 6 Lawson’s Rights, Rem. & Prac. 2689. 2 Wait’s Actions and Defences, 224. 
(1877). Boone on Real Prop. 2 3 (1883). 1 Washb. on Real Prop. (5 ed.) p. 20 (1887). 

(13) Or if any chattel be given to a man and the heirs of his body, he takes the entire 
and absolute interest in it. There have been many fruitless attempts to make pictures, 
plate, books, and household furniture descend to the heir with a family mansion. 
Where they are left to be enjoyed as heir-looms by the persons who shall respectively be 
in possession of a certain house, or to descend as heir-looms as far as courts of law and 
equity will admit, the absolute interest of them, subject to the life-interests of those who 
have life-estates in the real property, will vest in that person who is entitled to the first 
estate-tail or estate of inheritance, and upon his death that interest will pass to his per- 
sonal representative. I Bro. 274. 3 Bro. 101. 1 Swanst. 537.—CHRISTIAN. 

14) 1 Loniax Dig. 3. 
td Buckman v. Outwater, 4 N. J. 581-586 (1860). Boone on Real Prop. ¢ 41 (1883 ). 
In general, the right to the custody of title-deeds descends or passes with the estate to 
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shall pass together with the land to the heir, in the nature of heir-looms, and 
shall not go to the executor.(e)(16) By special custom also, in some places, 
carriages, utensils, and other household implements, may be heir-looms;(/ ) 
but such custom must be strictly proved. On the other hand, by almost 
general custom, whatever is strongly affixed to the freehold or inheritance, 
and cannot be severed from thence without violence or damage, ‘‘ guod ab 
aedibus non facile revellitur,’’( g) is become a member of the inheritance, and 
shall thereupon pass to the heir; as chimney-pieces, pumps, old fixed or 
dormant tables, benches, and the like.(#) A very similar notion to which 
prevails in the duchy of Brabant; where they rank certain things movable 
among those of the immovable kind, calling them by a very particular ap- 
pellation, predia volantia, or volatile estates; such as beds, tables, and other 
heavy implements of furniture, which (as an author of their own observes) 
‘“‘dignitatem istam nacta sunt, ut villis, sylvis, et edibus, alitsque predits, 
comparentur,; quod solidiora mobilia ipsis edibus ex distinatione patrisfamilias 
coherere videantur, et pro parte ipsarum edium estimentur.’’ (2)(17) 
Other personal chattels there are, which also descend to the heir in the 
nature of heir-looms, as a monument or tombstone in achurch, or the 
429] coat-armor of his ancestor there *hung up, with the pennons and 
other ensigns of honor, suited to his degree.(18) In this case, albeit 
the freehold of the church is in the parson, and these are annexed to that free- 
hold, yet cannot the parson or any other take them away or deface them, but 
is liable to an action from the heir.(%) Pews(19) in the church are some- 
what of the same nature, which may descend by custom immemorial (without 


e) Bro. Abr. tit. chatteles, 18. h) 12 Mod. 520. 
Jf) Co. Litt. 18, 185. i) Stockman’s de jure devolutionis, c. 3, § 16. 
g) Spelm. Gloss. 277. k) 12 Rep. 105. Co. Litt. 18. 


the existing present owner, whether tenant for life or in fee, and he may retain or recover 
ae tes deer any other person. 4 Term R. 229.—CHITIY. I Schouler’s Pers. Prop. 

98 (2 ed.). 

(16) Bird v. Chi. Ill. & Neb. Rw’y, 137 Mass. 430 (1884). Wilson v. Rybolt, 17 Ind. 
395 (1861). 6 Lawson’s Rights, Rem. & Prac. 2690. 
(17) [‘‘ Have obtained this estimation; that they are classed with towns, woods, houses, 
and other estates; because the more solid movables seem to be fixed to the houses by the 
will of the ancestor, and are considered as a part of the buildings themselves.’’ 

- (18) Mitchell ef al. v. Thorne, 134 N. Y. 539 (1892). 

(19) The right to sit in a particular pew in a church arises either from prescription as 
appurtenant to a messuage, or from a faculty or grant from the ordinary, for he has the 
disposition of all pews which are not claimed by prescription. Gibs. Cod. 221. See 
generally, as to the right to pews, 1 Phill. EH. C. 316. 

In an action upon the case for a disturbance of the enjoyment of a pew, if the plaintiff 
claims it by prescription, he must state it in the declaration as appurtenant to a messuage 
in the parish. 5 B. & A. 356. This prescription may be supported by an enjoyment for 
thirty-six years, and perhaps any time above twenty years. IT. R. 428. But wherea 
pew was claimed as au appurtenant to an ancient messuage, and it was proved that it had 
been so annexed for thirty years, but that it had no existence before that time, it was 
held this modern commencement defeated the prescriptive claim. 5 T. R. 296. Inan 
action against the ordinary the plaintiff must allege and prove repairs of the pew. I 
Wils. 326.—CHRISTIAN. 

But a possessory right to a pew is sufficient to sustain a suit in the ecclesiastical court 
against a mere disturber. 1 Phill. E. C. 316. See further the cases and precedents, 2 
Shae on Pl. 817. Com. Dig. Action on Case for Disturbance, A. 5. 2 Saund. 175, c., d 
—CHITTY. 

The owner of a pew has a right to the exclusive use of it on all occasions when the 
church is open, whether for worship or any other purpose, can put a fastening on the 
door and maintain trespass against any person who enters against his will. Jackson v. 
Rounseville, 5 Met. 127. Shaw v, Beveridge, 3 Hill, 26. If the church be pulled down 
and rebuilt, the parish or corporation does not subject itself to any liability to the 
proprietors of pews in the old edifice. Fassett v. Boylston, 19 Pick. 361. Kellogg v 
Dickinson, 18 Vermont, 266.—SHARSWOOD. ‘ 

In this country, in the absence of any statutory provision, pews in a church are usually 
considered as real estate. Boone on Real Prop. 2 8, (1883). And in New York it has been 
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any ecclesiastical concurrence) from the ancestor to the heir. (2) Butthough 
the heir has a property in the monuments and escutcheons of his ancestors, 
yet he has none in their bodies or ashes; nor can he bring any civil action 
against such as indecently at least, if not impiously, violate and disturb their 
remains, when dead and buried. ‘The parson, indeed, who has the freehold 
of the soil, may bring an action of trespass against such as dig and disturb 
it; and if any one in taking up a dead body steals the shroud or other ap- 
parel, it will be felony;(#) for the property thereof remains in the executor, 
or whoever was at the charge of the funeral.(20) 

But to return to heir-looms; these, though they be mere chattels, yet can- 
not be devised away from the heir by will; but such a devise is void, (72) even 
by a tenant in fee-simple.(21) For though the owner might during his life 
have sold or disposed of them, as he might of the timber of the estate, since, 
as the inheritance was his own, he might mangle or dismember it as he 
pleased; yet they being at his death instantly vested in the heir, the devise 
(which is subsequent and not to take effect till after his death) shall be post- 
poned to the custom, whereby they have already descended. (22) 


1) 3 Inst. 202. 12 Rep. 105. (n) 1 Co. Litt. 185. 
m) 3 Inst.110. 12 Rep. 113. 1 Hal. P. C. 515. 


held that a contract for a pew for a period extending beyond one year is void under the 
statute of frauds of that state, unless in writing. Church v. Biglow, 16 Wend. 28-32 
(1836). In Maine, Massachusetts and Connecticut pews are declared to be real estate. 
In New Hampshire and the city of Boston they are held to be personal property. Am. 
& Eng. Enc. Law, Tit. ‘‘ Chattels,”’ 166 (1887). 

(20) It has been determined that stealing dead bodies, though for the improvement of 
the science of anatomy, is an indictable offence as a misdemeanor; it being considered a 
practice contrary to common decency and shocking to the general sentiments and feel- 
ings of mankind. 2T. R. 733. 2 Leach, 560, S.C. Under the common law an unlav 
ful interference with the buried dead of the family might probably be restrained by 
injunction on their joint application, and the owner of the lot in which the body was 
deposited might maintain trespass guast clausum [As if it were a close] for its disinterment, 
and recover substantial damages, in awarding which, the injury to the feelings would be 
taken into consideration. In Indiana, it has been said that ‘‘the bodies of the dead belong to 
the surviving relations, as property, and that'they have a right to dispose of them as such, 
within restrictions analogous to those by which the disposition of other property may be 
regulated.”” It has been decided in an opinion of much research, that when a body has 
once been interred in a particular cemetery, without objection, the widow may be 
enjoined from removing it on the application of the heir, and the reasoning of the court 
would apply equally if the position of the parties were reversed. But in Pennsylvania it 
is held that the widow’s control of the body ceases with the burial, and that thereafter 
its disposition belongs to the next of kin. Cooley on Torts, 2 ed. 280-282 (1888). Weld 
v. Walker, 130 Mass. 423 (1881). One who takes up tombstones in a church-yard, or 
defaces the inscriptions is liable to damages, property in tomb-stones remaining in the 
person who erected them; but a husband who has defrayed the funeral expenses of his 
deceased wife, has a paramount right to place a monument at her grave, and for that 
purpose to remove one which has been placed there by another relative. 2 Waterman on } 
Trespass, 7 846 (1875). See further 2 Wait’s Actions & Defences, 131 ( 1877). 2 Bishop’s! 
New Crim. Law, 685. Meagher v. Driscoll, 99 Mass. 284 (1868). Brantley’s Pers. Prop. 

(1890). 
: oe ) Moot is, if the inheritance to which they are attached be allowed to descend to 
him; but if that be devised away, the heir-looms, I conceive, would go with it to the 
devisee.—COLERIDGE, . ‘ ; 

(22) Co. Litt. 185, 186. The law, as here laid down on the authority of lord Coke, is 
supported by many other authorities, though it has been questioned in Woodd. Vin. 

CtevOl. id, ps 260: : 

‘The term of Heipioom is often applied in practice to the case where certain chattels 
—for example, pictures, plate, or furniture—are directed by will or settlement to follow 
the limitations thereby made of some family mansion or estate. But the word is not here 
employed in its strict and proper sense, nor is the disposition itself beyond a certain 
point effectual; for the articles will in such case belong absolutely to the first person 
who, under the limitations, would take a vested estate of inheritance in them supposing 
them to be real estate, and, if he dies intestate, will pass to his personal representative 
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CHAPTER XXIX. 
OF TITLE BY SUCCESSION, MARRIAGE, AND JUDGMENT. 


IN the present chapter we shall take into consideration three other species 
of title to goods and chattels. 

V. The fifth method therefore of gaining a property in chattels, either 
personal or real, is by succession:(1) which is, in strictness of law, only 
applicable to corporations aggregate of many, as dean and chapter, mayor 
and commonalty, master and fellows, and the like; in which one set of men 
may, by succeeding another set, acquire a property in all the goods, moy- 
ables, and other chattels of the corporation. The true reason whereof is, 
because in judgment of law a corporation never dies: and therefore the 
predecessors who lived a century ago, and their successors now in being, are 
one and the same body corporate.(@) Which identity is a property so inherent 
in the nature of a body politic, that, even when it is meant to give any thing 
to be taken in succession by such a body, that succession need not be 
expressed; but the law will of itself imply it. So that a gift to such a 
corporation, either of lands or of chattels, without naming their successors, 

vests an absolute property in them so long as the corporation sub- 
*431]  sists.(6) And thus a lease for years, an *obligation, a jewel, a flock 

of sheep, or other chattel interest, will vest in the successors, by 
succession, as well as in the identical members to whom it was originally 
given. 

But, with regard to sole corporations, a considerable distinction must be 
made. For if such sole corporation be the representative of a number of 
persons; as the master of an hospital, who is a corporation for the benefit of 
the poor brethren; an abbot, or prior, by the old law before the reformation, 
who represented the whole convent; or the dean of some ancient cathedral, 
who stands in the place of and represents, in his corporate capacity, the 
chapter; such sole corporations as these have, in this respect, the same 
powers as corporations aggregate have, to take personal property or chattels 
in succession. And therefore a bond to such a master, abbot, or dean, and 
his successors, is good in law; and the successor shall have the advantage of 
it, for the benefit of the aggregate society of which he is in law the repre- 
sentative.(¢) Whereas in the case of sole corporations which represent no 
others but themselves, as bishops, parsons, and the like, no chattel interest 
can regularly go in succession: and therefore, if a lease for years be made to 
the bishop of Oxford and his successors, in such case his executors or admin- 
istrators, and not his successors, shall have it.(@) For the word successors, 
when applied to a person in his political capacity, is equivalent to the word 
heirs in his natural; and as such a lease for years, if made to John and his 
heirs, would not vest in his heirs but his executors; so if it be made to John 
bishop of Oxford and his successors, who are the heirs of his body politic, it 
shall still vest in his executors and not in such his successors. ‘The rcason 
of this is obvious: for besides that the law looks upon goods and chattels as 
of too low and perishable a nature to be limited either to heirs, or such 
successors as are equivalent to heirs; it would also follow, that if any such 


(3 4 Rep. 6 


5. ) Dyer, 48. Cro, Eliz. 
b) Bro. Abr. tit. Estates, 90. Cro, Eliz. 464. ht apc 


) Co. Litt. 46. 


and not to his heirs. Gower v. Grosvenor, Barnard Ch. Rep. 54. Co. Litt. by Hargrave 
note 18, b., n. 7.—STEPHEN. The doctrine of heir-looms does not seem to be oe 
by the law of this country. 1 Washb. on Real Prop. (5 ed.) 3 16 (1887). 

(1) Thomas v. Dakin, 22 Wend. (N. Y.) 103 (1839). 
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chattel interest (granted to a sole corporation and his successors) were 
allowed to descend to such successor, the property thereof must be in 
abeyance from the *death of the present owner until the successor be [*432 
appointed: and this is contrary to the nature of a chattel interest, 

which can never be in abeyance or without an owner;(e) but a man’s right 
therein, when once suspended, is gone forever. ‘This is not the case in 
corporations aggregate, where the right is never in suspense; nor in the 
other sole corporations before mentioned, who are rather to be considered as 
heads of an aggregate body, than subsisting merely in their own right: the 
chattel interest therefore, in such a case, is really and substantially vested 
in the hospital, convent, chapter, or other aggregate body; though the 
head is the visible person in whose name every act is carried on, and in 
whom every interest is therefore said (in point of form) to vest. But the 
general rule, with regard to corporations merely sole, is this, that no chattel 
can go to or be acquired by them in right of succession.(/) 

Yet to this rule there are two exceptions. One in the case of the king, in 
whom a chattel may vest by a grant of it formerly made to a preceding king 
and his successors.(9°) ‘The other exception is where, by a particular custom, 
some particular corporations sole have acquired a power of taking particular 
chattel interests in succession. And this custom, being against the general 
tenor of the common law, must be strictly interpreted, and not extended to 
any other chattel interests than such immemorial usage will strictly warrant. 
Thus, the chamberlain of London, who is a corporation sole, may by the 
custom of London take bonds and recognizances to himself and his successors, 
for the benefit of the orphan’s fund:(/) but it will not follow from thence 
that he has a capacity to take a /ease for years to himself and his successors 
for the same purpose; for the custom extends not to that: nor that he may 
take a dond to himself and his successors, for any other purpose than the 
benefit of the orphan’s fund; for that also is not warranted by the custom. 
Wherefore, upon the whole, we may close this head with laying down 
this general rule: that such right of succession to chattels is *uni- [*433 
versally inherent by the common law in all aggregate corporations, 
in the king, and in such single corporations as represent a number of persons; 
and may, by special custom, belong to certain other sole corporations for 
some particular purposes; although generally, in sole corporations, no such 
right can exist. , 

VI. A sixth method of acquiring property in goods and chattels is by 
marriage; whereby those chattels, which belonged formerly to the wife, are 
by act of law vested in the husband, with the same degree of property and 
the same powers as the wife when sole had over them. 

This depends entirely on the notion of a unity of person between the 
husband and wife; it being held that they are one person in law, (7) so that 
the very being and existence of the woman is suspended during the cover- 
ture, or entirely merged or incorporated in that of the husband. And hence 
it follows, that whatever personal property belonged to the wife, before mar- 
riage, is by marriage absolutely vested in the husband.(2) In a zeal estate, 

(e) Brownl. 132. ih) 4 Rep. 65. Cro. Eliz. 682. 


(f) Oo, Litt 46. 4) See book i. ¢. 15. 
(g) Ibid. 90. 


(2) Browne on Actions of Law, 236 ef seg. Story on Partnership, 7 ed. 2 ro (188r). 
Warburton v. Loveland, 1 Irish K. B, 633, Hudson & Brooke (1827). Siter and another 
Guardians of Jordan, 4 Rawle (Pa.) 474. Wallace ef ua. v. Taliaferro, 2 Va. 399) D. sr 
(1880). Yerby and wife v. Lynch, 3 Grattan (Va.) 473 (1847). Cressy v. Seb a al., 
g Oregon, 544, Odeneal (1881). Barber v. Root, 10 Mass. 263, Lyng (1813). Bab hae 
v. Perley, 1 Greenleaf (Me.) (1820). Tilexan v. Wilson, 43 Me. 189, Ludden (1857). 
Van Note v. Downey, 4 (N. J.) Dutcher’s Rep. 222 (1859). 
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he only gains a title to the rents and profits during coverture; for Bee: 
depending upon feodal principles, remains entire to the wife after the deat 
of her husband, or to her heirs, if she dies before him; unless, by the birth 
of a child, he becomes tenant for life by the curtesy. But, in chattel interests, 
the sole and absolute property vests in the husband, to be disposed of at his 
pleasure, if he chooses to take possession of them: tor, unless he reduces 
them to possession, by exercising some act of ownership upo1 them, no prop- 
erty vests in him, but they shall remain to the wife, or to her representatives, 
after the coverture is determined. (3) ' : eee 
There is therefore a very considerable difference in the acquisition 
*434] of this species of property by the husband, *according to the subject- 
matter, viz., whether it be a chattel veal or chattel personal, and, of 
chattels personal, whether it be in possession or in action only. A chattel 
veal vests in the husband, not absolutely, but sab modo.(4) As, in case of a 
lease for years, the husband shall receive all the rents and profits of it, and 
may, if he pleases, sell, surrender, or dispose of it during the coverture:(/) 
if he be outlawed or attainted, it shall be forfeited to the king:(/ Neat is liable 
to execution for his debts:(#) and, if he survives his wife, it is to all intents 
and purposes his own.(7) Yet, if he has made no disposition thereof in his 
lifetime, and dies before his wife, he cannot dispose of it by will:(2) for, the 
husband having made no alteration in the property during his life, it never 
was transferred from the wife; but after his death she shall remain in her 
ancient possession, and it shall not go to his executors. So it is also of 
chattels personal (or choses) in action: as debts upon bond, contracts, and the 
like: these the husband may have if he pleases; that is, if he reduces them 
into possession by receiving or recovering them at law.(5) And upon such 
(k) Oo. Litt. 46. (n) Tbid. 300 
Pl 


1) Plowd. 263. 0) Poph. 5. Co. Litt. 351. 
Dy) Co. Litt. 351. - 


The act of 45 and 46 Vict. c. 75, provides that married women shall be capable of 
acquiring, holding, and aliening any real or personal estate as her separate property in 
the same manner as if she were a feme sole [Unmarried woman], without the intervention 
of trustees, Jarman on Wills, vol. 1,c. 3, @5(6ed.). And similar acts have been passed 
in most of the United States, where the tendency of the legislation is toleave the prop- 
erty rights of a feme sole unchanged by her marriage. Some states require the husband’s 
consent to enable the wife to alienate; others prevent her from disposing of more than 
half of her property; and still others prescribe particular forms. See Lawson’s Prop. 
Rights, vol. 2, ¢ 761. Bishop's Law of Married Women. Story on Prom. Notes, (7 
ed.) 105 (N. C.) (1878). J ve Francis Winne, 1 Lansing (N. VY.) 512 (1869). Beasley 
v. The State, 138 Ind. 558 (1894). Goodeve’s Mod. Law of Real Prop. 47. 
(3) Story v. Baird, 2 Green Law (N. J.) Rep. 269 (1834). Broom’s Parties to Actions, 
i, 9ey 

(4) [Subject to a restriction or condition. ] 

es I Sch. Pers, Prop. (2 ed.) 3 91 (1884). 

If a bill or note be made to a feme sole, and she afterwards marry, being possessed of 
the note, the property vests in the husband, and he may endorse it or sue alone for the 
recovery of the amount, (3 Wils. 5. 1B. & A. 218;) for these instruments, when in pos- 
session of the wife, are to be considered rather as chattels personal than choses in action. 

\Id. ibid. The transfer of stock into the wife’s name, to which she became entitled 
during the marriage, will not be considered as payment or transfer to her husband, so as 
to defeat her right by survivorship, (9 Ves. 174. 16 Ves. 413;) but if it is transferred 
into Ais name it is a reduction of it into his possession. 1 Roper’s Law of Hus. and Wife, 
218. So, if a promissory note be given to the wife, the husband’s receipt of the interest 
thereon will not defeat the right of the wife by survivorship. 2 Mad. 133. But where 
the husband does and can bring an action for a chose in action of the wife in his own 
name, and dies after judgment, leaving his wife surviving, his representatives will be 
entitled. If, however, she is joined, she will be entitled, and may have a scire facias 
upon such judgment. 1 Vern. 396. 2 Ves. Sen. 677. 12 Mod. 346. 3 Lev. 403. Noy, 
7°. And if previously to marriage she had obtained a judgment, and afterwards she and 
her husband sued ont a scire facias and had an award of execution, and she died before 
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receipt or recovery they are absolutely and entirely his own: and shall go to 
his executors or administrators, or as he shall bequeath them by will, and 
shall not revest in the wife. But if he dies before he has recovered or 
reduced them into possession, so that at his death they shall continue choses 
zn action, they shall survive to the wife; for the husband never exerted the 
power he had of obtaining an exclusive property in them. ( p)(6) And so 
if an estray comes into the wife’s franchise, and the husband seizes eh: is 
absolutely his property; but if he dies without seizing it, his executors are 
not now at liberty to seize it, but the wife or her heirs;(7)(7) for the husband 


(p) Co. Litt. 351. (q) Ibid. 


execution, the property would be changed by the award, and belong to the husband as 
the survivor. I Salk. 116. Roper, L. Hus. & Wife, 1 vol. 210.—CuIrry. 

Where the wife’s interest is an equitable one, or where from any circumstances the 
assistance of a court of equity is required in order to reduce the property into possession, 
the court will not render its assistance except on the terms of some part, or in some cases 
the whole, being settled to the use of the wife and children. This is the wife's equity; 
and this equity has been administered even against the assignees in insolvency of the 
husband, claiming during the joint lives of the husband and wife the entire benefit of 
a legal estate vested in the wife for life. Sturgis v. Champneys, 5 Myl. & C.97. Hanson 
v. Keating, 4 Hare, 1.—KERR. 

It is not every reduction to possession which will vest the property absolutely in the 
husband. The ownership follows the husband’s will; for the law will not cast it on him 
against his consent. Hind’s estate, 5 Whart. 138. Barron v. Barron, 24 Verm. 375. 
Reduction to possession is in all cases prima facie evidence of conversion to the husband’s 
use, because it is accompanied in a vast majority of cases with that intent; but that pre- 
sumption of intent, like every other which is founded on experience of the current of 
human transactions, may be repelled by disproof of the fact in the particular instance. 
A husband’s disclaimer of conversion to his own use at the time of reducing his wife’s 
chose in action to possession may be established by his subsequent admissions; but they 
must be clear and positive. Gay’s estate, I Barr, 327. 

The assignment or release of the husband, in order to be effectual to bar the wife’s 
survivorship, must be express and for value. Skinner’s Appeal, 5 Barr, 262. Tuttle v. 
Fowler, 22 Conn. 58. Where it is as collateral security only for a precedent debt, it will 
not avail for this purpose. Hartman v. Dowdell, 1 Rawle, 279. It has been held, too, 
that a transfer for value is a reduction to possession, whether as to choses presently 
reducible, reversionary interests, or bare possibilities. Webb’s Appeal, 9 Harris, 248. 

It is a result of the principles which have been settled on this subject that the choses 
in action of the wife, not vested in the husband by some act of reduction to possession 
indicative of the intention to convert them to his own use, cannot be reached or attached 
for his debts. Dennison v. High, 2 Watts, 90. Robinson v. Woelpper, 1 Whart. 179. 
And although, in an action by the husband alone for his wife’s legacy, his bond due to 
the estate out of which the legacy is payable may be set off, (Wishart v. Downey, 15 
S. & R. 77. Lowman’s Appeal, 3 W. & S. 349,) yet where the debt due by the husband 
is not set off in his lifetime against the legacy or other chose in action of the wife, it 
cannot be after his death without her consent. Krider v. Boyer, 10 Watts, 54. Flory 
v. Becker, 2 Barr, 471. : 

The rule is, that if the husband appoints an attorney to receive the money, and he 

receives it, or if he mortgages the wife’s choses in action, or assigns them without reser- 
vation for a valuable consideration, or if he recovers her debt by a suit in his own name, 
or if he releases the debt for value or revests it by taking a new security in his own 
name,—in all these cases, upon his death, the right of survivorship in the wife to the 
property ceases. And if the husband obtains a judgment or decree as to money to which 
he was entitled in right of his wife, and the suit was in his own name alone, the property 
vests in him by the recovery. If the suit was in their joint names, and he dies before 
actually receiving the money, the judgment survives to the wife. McDowl v. Charles, 6 
Johns. Ch. Rep. 132. Searing v. Searing, 9 Paige, 283. A general assignment in bank- 
ruptcy, or under insolvent laws, passes the wife’s choses; but if the husband dies before 
the assignees have reduced them to possession, they survive, for the assignees only stand 
in the husband’s shoes and possess his power. It is different with an assignee for value. 
Epps v. Van Deusen, 4 Paige, 64. Mitford v. Mitford, 9 Ves, 87. Paine v. Thornely, 
2 Simon’s Rep. 167. Outrall v. Van Winkle, 1 Green, N. Ja 5lOmeee ents Come na; 
138.—SHARSWOOD. ; 

(6) Speight v. Adm’rs of Meigs, 1 S. C. 383, Brevard (1802). Dayne v. Flournog e¢ 
al, 3 Kelly (Ga.) 541-550 (1847) : 

(7) 1 Cord’s Married Women, 2 ed. 241 (1885). 
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never exerted the right he had, which right determined with the coverture. 
Thus, in both these species of property the law is the same in case the wife 
survives the husband; but, in case the husband survives the wife, the law is 
very different with respect to chattels real and choses tm action: for he 
*435] shall have *the chattel real by survivorship, but not the chose in 
action;(r) except in the case of arrears for rent due to the wife before 
her coverture, which in case of her death are given to the husband by statute 
32 Hen. VIII. c. 37.(8) And the reason for the general law is this: that 
the husband is in absolute possession of the chattel real during the coverture, 
by a kind of joint-tenancy with his wife; wherefore the law will not wrest it 
out of his hands, and give it to her representatives; though, in case he had 
died first, it would have survived to the wife, unless he thought proper in 
his lifetime to alter the possession. But a chose in action shall not survive 
to him, because he never was in possession of it at all during the coverture; 
and the only method he had to gain possession of it was by suing in his 
wife’s right; but as after her death he cannot (as husband) bring an action 
in her right, because they are no longer one and the same person in law, 
therefore he can never (as such) recover the possession. But he still will be 
entitled to be her administrator, and may, in that capacity, recover such 
things in action as become due to her before or during the coverture.(g) 

‘Thus, and upon these reasons, stands the law between husband and wife 
with regard to chattels real and choses in action: but, as to chattels personal (or 
choses) in possession, which the wife hath in her own right, as ready money, 
jewels, household goods, and the like, the husband hath therein an imme- 
diate and absolute property devolved to him by the marriage, not only poten- 
tially, but in fact, which never can again revest in the wife or her repre- 
sentatives. (s) 

And, as the husband may thus generally acquire a property in all the 
personal substance of the wife, so in one particular instance the wife may 
acquire a property in some of her husband’s goods: which shall remain to 

her after his death and not go to his executors. These are called 
*436| her parvaphernalia,(10) *which is a term borrowed from the civil 

law,(¢) and is derived from the Greek language, signifying something 
over and above her dower.(11) Our law uses it to signify the apparel and 
ornaments of the wife, suitable to her rank and degree;(12) and therefore 
even the jewels of a peeress usually worn by her have been held to be fara- 
phernalia.(u) ‘These she becomes entitled to at the death of her husband, 


{3 3 Mod. 186, t) Ef. 23, 3, 9, § 3. 
8) Co. Litt. 351. uw) Moor, 218. 


(8) Towles Adm’r v, Roundtree, ro Fla. 301 (1863-4). 

(9) Barbour on Parties to Actions, 2 ed. 74, 115. Browne on Actions of Law, 242. 

By 29 Car. II. c. 3, s. 25, the husband shal] have administration of all his wife’s per- 
sonal estate which he did not reduce into his possession before her death, and shall retain 
it to his own use; but he must first pay his wife’s debts before coverture; and if he die 
before administration is granted to him or he has recovered his wife’s property, the right 
to it passes to his personal representative and not to the wife’s next to kin. 1 P. Wms. 
378. .1 Mod. 231. Butler’s Co. Litt. 351. 1 Wils. 168.—Currry. 
_ (10) “It is not improbable that from of old the wife’s clothes and ornaments had stood 
in a separate category apart from the general mass of chattels that on the dissolution of 
the marriage she or her representatives had been able to subtract these from the general 
mass before it was divided into aliquot shares; and that similarly the husband or his 
representatives had been able to subtract his armor and other articles appropriate to 
males. Very ancient Germanic law knows special rules for the transmission of female 
attire, it passes from female to female.”” Such is the origin of the right of the wife to 
her paraphernalia if she survive him, ‘it will not pass under his testament.” Pollock 
& Maitland, Hist. of Eng. Law 2, 428 (1895). 
a 1 Bright’s Husb. and Wife, 286. 
(12) Williams on Pers, Prop. 373, (4 ed. 1873) * p. 374. 
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over and above her jointure or dower, and preferably to all other represen- 
tatives. (zw) _ Neither can the husband devise by his will such ornaments and 
jewels of his wife; though during his life perhaps he hath the power (if 
unkindly inclined to exert it) to sell them or give them away.(x) Butifshe 
continues in the use of them till his death, she shall afterwards retain them 
against his executors and administrators, and all other persons except cred- 
itors where there is a deficiency of assets.(y)(13) And her necessary apparel 
is protected even against the claim of creditors. (z)(14) 

_ VII. A judgment, in consequence of some suit or action in a court of 
justice, is frequently the means of vesting the right and property of chattel 
interests in the prevailing party. And here we must be careful to distinguish 
between property the 7igh¢ of which is before vested in the party, and of 
which only fossession is recovered by suit or action; and property to which 
aman before had no determinate title or certain claim, but he gains as well 
the right as the possession by the process and the judgment of the law. 
Of the former sort are all debts and choses im action; as if a man gives bond 
for 20/., or agrees to buy a horse at a stated sum, or takes up goods from a 
tradesman upon an implied contract to pay as much as they are reasonably 
worth: in all these cases the right accrues to the creditor, and is completely 
vested in him, at the time of the bond being sealed, or the contract or agree- 
ment made; and the law only gives him a remedy to recover the pos- 

session of that right which already in justice belongstohim.(15) *But [*437 
there is also a species of property to which a man has not any claim 

w) Cro. Car. 343. 1 Roll. Abr. 911. 2 Leon. 166. (w 1 P. Wms, 730. 


az) Noy's Max. c. 49. Grabme v. Ld. Londonderry, z) Noy's Max. c. 49. 
24th Noy. 1746. Canc. 


(13) Wait’s Actions and Defences, vol. 1. 353 (1877). Agold watch given by a debtor 
to his wife before marriage, and still in her possession, is liable to attachment for the 
-debtsof the husband. Tilexan v. Wilson e¢ al. 43 Me. (Ludden) 186-190 (1857). 

(14) Goodeve’s Mod. Law of Real Prop. 293. Northern Line Packet Co. v. Shearer, 
61 Ill. 265 (1871). The husband may dispose absolutely of his wife’s jewels or other 
paraphernalia in his /zfeflime, (3 Atk. 394;) and although after his death they are liable to 
his debts if his personal estate is exhausted, yet the widow may recover from the heir 
to the amount of what she is obliged to pay in consequence of her husband’s spe- 
cialty-creditors obtaining payment out of her paraphernalia. 1 P. Wms. 730. 3 Atk. 

69, 5 
, bare is not entitled to them after his death, if she has barred herself by an agree- 
ment before marriage of every thing she could claim out of his personal estate either by 
the common law or custom. 2 Atk. 642.—CHRISTIAN. 

Where the husband permits the wife to make profit of certain articles for her own use, 
or in consideration of her supplying the family with particular necessaries, or makes her 
a yearly allowance for keeping house, the profits or savings will be considered in equity 
as the wife’s own separate estate, (Sir P. Neal’s case, cited in Herbert v. Herbert, Prec. 
Ch. 44. 3 P. Wms, 337. 2 Eq. Ca. Abr. 156, in marg. except as against creditors, Prec. 
Ch. 297. See alsor Vern. 244. 2 Vern, 535. I Eq. Ca. Abr. 346, pl. 18. 1 Atk. 278;) 
and she may dispose of her separate estate by anticipation, and her right of alienation 
is absolute, unless she is expressly restrained by the settlement. Jackson _v. Hob- 
house, 2 Meriv. 483. 11 Ves. 222. I Ves. Jr. 189. 3 Bro. C. C. 340, S. C. 12 Ves. 501. 
14 Ves. 302. A husband’s agreement before marriage that a wife shall have separate 
property converts him into her trustee, (see 1 Ventr. 193. 29 Ch. II. c. 3, 8.4. I Ves. 
Jr. 194. 12 Ves. 67,) unless by fraud of the husband he prevents the agreement from 
being reduced to writing. Montacute v. Maxwell, 1 P. Wms. 620. I Stra. 236, Ss. C— 
CHITTY. 4 

(15) If the owner of a chattel bring an action of trespass or trover against one unlaw- 
fully in possession, or, waiving the tort, an action to recover the price or value of it, and 
recovers judgment, such judgment, while it vests a title to the damages in the plaintiff, 
operates at the same time as a transfer to the defendant of the plaintiff’s title to the 
thing. It results from the conclusiveness of the judgment as a bar to any other action 
by the plaintiff, or any one claiming under him, against the defendant, or those deriving 
their title through him. The authorities are not harmonious upon the question whether 
amere judgment without satisfaction or payment of the amount recovered by the de- 
fendant will produce the effect. See 2 Kent’s Com. 388, 389. The learned chancellor 
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or title whatsoever, till after suit commenced and judgment obtained in a 
court of law: where the right and the remedy do not follow each other, as in 
common cases, but accrue at one and the same time: and where, before judg- 
ment had, no man can say that he has any absolute property, either in pos- 
lsession or in action. Of this nature are, 

I. Such penalties as are given by particular statutes, to be recovered in an 
action popular; or, in other words, to be recovered by him or them that will 
sue for the same. Such as the penalty of 500/. which those persons are by 
several acts of parliament made liable to forfeit, that, being in particular 
offices or situations in life, neglect to take the oaths to the government; 
which penalty is given to him or them that will sue for the same. Now 
here it is clear that no particular person, A. or B., has any right, claim, or 
demand, in or upon this penal sum, till after action brought;(@) for he that 
brings his action, and can Jona fide obtain judgment first, will undoubtedly 
secure a title to it, in exclusion of everybody else. He obtains an inchoate 
imperfect degree of property, by commencing his suit: but it is not consum- 
mated till judgment; for, if any collusion appears, he loses the priority he 
had gained.(4) But, otherwise, the right so attaches in the first informer, 
that the king(16), (who before action may grant a pardon which shall bea 
bar to all the world) cannot after suit commenced remit any thing but his 
own part of the penalty.(c) For by commencing the suit the informer has 
made the popular action his own private action, and it is not in the power of 
the crown, or of any thing but parliament, to release the informer’s inter- 

est.(17) This therefore is one instance, where a suit and judgment 
*438]| at law are *not only the means of recovering, but also of acquiring, 

property. And what is said of this one penalty is equally true of all 
others that are given thus at large to a common informer, or to any person 
that will sue for thesame. They are placed, as it were, in a state of nature, 
laccessible by all the king’s subjects, but the acquired right of none of them; 
open therefore to the first occupant, who declares his intention to possess. 
them by bringing his action; and who carries that intention into execution, 
by obtaining judgment to recover them. 
_ 2, Another species of property, that is acquired and lost by suit and 
judgment at law, is that of damages given to a man by a jury, as a compen- 
sation and satisfaction for some injury sustained; as for a battery, for 
imprisonment, for slander, or for trespass. Here the plaintiff has no certain 
demand till after verdict; but, when the jury has assessed his damages, and 
judgment is given thereupon, whether they amount to twenty pounds or twenty 
shillings, he instantly acquires, and the defendant loses at the same time, a 
right to that specific sum. It is true that this is not an acquisition so per- 
fectly original as in the former instance: for here the injured party has 


(a) 2 Ley. 141. Stra. 1169. Combe ». Pitt, B. R. fe Stat. 4 Hen. VII. c. 20. 
Tr. 3 Geo. III. 2} Cro, Eliz. 138, 11 Rep. 656. 


lexpresses the opinion that the negative isthe better doctrine. But if the ground of the 
tule thatthe judgments transfers the title to the defendant be that before stated in this 
note, then it is plain that payment or satisfaction of the judgment is not necessary. 
Nemo debet bis vexari pro eadem causa. [No one should be twice harrassed for the same 
cause]. A prior judgment, whether paid or not, can be set up as a conclusive bar to any 
subsequent action for the same cause between the same parties or their respective privies. 
Floyd v. Brown, 1 Rawle, 121. Marsh v. Pier, 4 Rawle, 273. Merrick’s Estate, 5 W. & 
S. 17. Morrell v, Johnson, 1 Hen. & Munf. 499. Rogers v. Moon, 1 Rice, 60. Carlisle z. 
Burley, 3 Greenl. 250. That satisfaction is necessary, on the other hand, is supported b 
Curtis v. Groat, 6 Johns. 168. Osterhout v, Roberts. 8 Cowen, 43. Sanderson v. Cald- 
well, 2 Aiken, 203. Jones v. McNeil, 2 Bailey, S. C. 466.—SHARSWOOD, 

(16) Coles v. The County of Madison, 1 Breese Ill. 119 (1826). 

(17) Binn’s Justice (Brightley’s) 10 ed. (1895) p. 76. 
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‘unquestionably a vague and indeterminate right to some damages or other 
the instant he receives the injury; and the verdict of the jurors, and judg- 
ment of the court thereupon, do not in this case so properly vest a zew title 
in him, as fix and ascertain the o/d one; they do not give, but define, the 
right. But, however, though, strictly speaking, the primary right to a 
satisfaction for injuries is given by the law of nature, and the suit is only 
the means of ascertaining and recovering that satisfaction; yet, as the legal 
proceedings are the only visible means of this acquisition of property, we 
may fairly enough rank such damages, or satisfaction assessed, under the 
head of property acquired by suit und judgment at law. (18) 

*3. Hither also may be referred, upon the same principle, all title [*439 
to costs and expenses of suit; which are often arbitrary, and rest 
entirely on the determination of the court, upon weighing all circumstances, 
both as to the guantum,(19) and also (in the courts of equity especially, and 
upon motionsin the courts of law) whether there shall be any costs at all. 
These costs, therefore, when given by the court to either party, may be 
looked upon as an acquisition made by the judgment of law. (20) 


CHAPTER XXX. 
OF TITLE BY GIFT, GRANT, AND CONTRACT. 


WE are now to proceed, according to the order marked out, to the discus- 
sion of two remaining methods of acquiring a title to property in things 
personal, which are much connected together, and answer in some measure to 
the conveyances of real estates; being those by gaff or grant, and by contract: 
whereof the former vests a property in fossesston, the latter a property in 
action. 

VIII. Gifts(1) then, or gvants, which are the eighth method of transferring 
personal property, are thus to be distinguished from each other, that gz//s are 
always gratuztous,(2) grants are upon some consideration or equivalent; 
and they may be divided, with regard to their subject-matter, into gifts or 
grants of chattels vea/ and gifts or grants of chattels personal. Under the 
head of gifts or grants of chattels rea/, may be included all leases for years of 
land, assignments, and surrenders of those leases; and all the other methods - 
of conveying an estate less than freehold, which were considered in the 
» twentieth chapter of the present book, and therefore need not be here again 
repeated: though those very seldom carry the outward appearance of a gift, 
however freely bestowed; being usually expressed to be made in considera- 
tion of blood, or natural affection, or of five or ten shillings nominally paid 


(18) Binn’s Justice (10 ed. 1895) p. 319 (1871.) Barbour Co. v. Horn, 48 Ala Rep. 577 
(1872). Clark v. Woolton ef a/., 63 Md, 117 (1884). Lawrence v. Combs, 37 N. H. 338 
(Fogg) 1858. 

19) [Amount. ] : 

20) Goodyear v. Sawyer, 17 Fed. Rep. 11 (1883). : a 

1) A gift is a contract or originates in a contract according to the best legal definition; 
and at all events imports an agreement because it is founded in the convention of two or 
more parties, executed as soon as the proper formalities—substantially a delivery and 
acceptance—have been complied with; and until then executory from the time the 
promise to give was first made, or the formalities of execution begun. 2 Schouler’s Pers. 
Prop. p. 61 (2 ed.). ee ens? f 

(2) If there be the least consideration it will change the contract into a sale or barter, 
if possession be delivered; or if not, into an executory contract. 2 Barbour’s Rights of 


Pers. & Prop. 627. 
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to the grantor; and in case of leases, always, reserving arent, though it be 
but a pepper-corn; any of which considerations will, in the eye of the law, 
convert the gift, if executed, into a grant; if not executed, into a con- 
tract. ; 
*44r | *Grants or gifts, of chattels personal,(3) are the act of transferring 
the right and the possession of them; whereby one man renounces, 
and another man immediately acquires, all title and interest therein; which 
may be done either in writing, or by word of mouth, (a) attested by sufficient 
evidence, of which the delivery of possession is the strongest and most 
essential.(4) But this conveyance, when merely voluntary, 1s somewhat 
suspicious; and is usually construed to be fraudulent, if creditors or others 
become sufferers thereby. And, particularly, by statute 3 Hen. VII. c. 4, 
all deeds of gift of goods, made in trust to the use of the donor, shall be void: 
because otherwise persons might be tempted to commit treason or felony, 
without danger of forfeiture; and the creditors of the donor might also be 
defrauded of their rights. And by statute 13 Eliz. c. 5, every grant or gift of 
chattels, as well as lands, with an intent to defraud creditors or others, (6) 
shall be void as against such persons to whom such fraud would be prejudicial, 
but, as against the grantor himself, shall stand good and effectual; and all 
persons partakers in, or privy to, such fraudulent grants, shall forfeit the 
whole value of the goods, one moiety to the king, and another moiety to the 
party grieved; and also on conviction shall suffer imprisonment for half a 
year.(5) . ee 
A true and proper gift or grant is always accompanied with delivery of 
possession, and takes effect immediately:(6) as if A. gives to B. 1oo/., ora 


(a) Perk. 2 57. (b) See 3 Rep. 82. 


(3) A gift or grant of personal property may be by parol. 3M.&S.7. But when an 
assignment is for a valuable consideration, it is usually in writing, and, when confined 
merely to personalty, is termed a bill of sale. An assignment or covenant does not pass 
after acquired personal property, (5 Taunt. 212;) but where there has been a subsequent 
change of new for old articles, and the assignment is afterwards set aside, it will in 
general be left to a jury to say whether the new were not substituted for the old. In 
general, there should be an immediate change of possession, or the assignment made 
notorious; or creditors who were ignorant of the transfer may treat it as fraudulent and 
void, on the ground that the grantor was, by his continuance of possession, enabled to 
gain a false credit. Twyne’s case, 3 Co. 81. See cases, Tidd. Prac. 8 ed. 1043, 1044. 
1 Camp. 333, 334. 5 Taunt. 212. As to the notoriety of the sale, 2B. & P.59. 8 Taunt. 
838. 1B. Moore, 189. If possession be taken at any time before an adverse execution, 
though long after the date of the deed, it seems it will be valid. 15 East, 21. As assign- 
ment to a creditor of all a party’s effects, in trust for himself and other creditors, is valid: 
3 M. &S. 517. And, as a debtor may prefer one creditor to another, he may, on the eve 
of an execution of one creditor, assign his property to another, so as to satisfy the latter 
and leave the other upaid. 5 T. R. 235. But an assignment made by way of sale toa 
person not a creditor, in order to defeat an execution, will, if the purchaser knew that 
intention, be void, although he paid a full price for the goods. 1 East, 51. 1 Burr. 474. 
—— CHIT. 

(4) Ingram v. Golgan, 106 Cal. 124 (1895). Chapman v. Miller, 128 Mass. 270 (1880). 
aos v. Terry, I Ark. (Pike) 87 (1838). Adams v. Hays, 2 Iredell’s Law (N. C.) 366 

1841). 

(5) In Clayt. 135 it was said that if A., being at Vork, give his horse in London to I.S., 
the latter may have trespass without other possession, (F. N. B. 140. Perkins, 30,) and 
that though, by the civil law, a gift of goods is not good without delivery, yet it is other- 
wise in our law. 1 Rol. R. 61. Vin. Abr. Gift. It was, however, recently determined 
that, by the law of England, in order to transfer property by gift there must be a deed 
or instrument of gift, or there must be an actual delivery of the thing to the donee. 2 
Bar. & Ald. 551.—CHI?rry. 

(6) To transfer property by gift there must be a deed or instrument of gift or there 
must be an actual delivery of the thing to the donee. Both are not requisite. Wythe 
and wife v. Greene, rm Ga. Rep. (Cobb) 177 (1852). McWillie v. Van Vacter and wife, 
35 Miss. 451 (George, 1858). Cockfield v. Hudson, 1 Brevard (S. C.) 243 (1802). 
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flock of sheep, and puts him in possession of them directly, it is then a gift 
executed in the donee;(7) and it is not in the donor’s power to retract it 
though he did it without any consideration or recompense:(¢c)(8) unless it be 
prejudicial to creditors; or the donor were under any legal incapacity, as 
infancy, coverture, duress, or the like; or if he were drawn in, circumvented 
or imposed upon, by false pretences, ebriety, or surprise. But if the gift 
does not take effect, by delivery of immediate possession, it is then 
not properly a gift, but a contract; *and this a man cannot be com- [*442 
pelled to perform but upon good and sufficient consideration;(9) as 
we shall see under our next division. 

IX. A contract, which usually conveys an interest merely in action, is thus 
defined: —‘‘an agreement, upon sufficient consideration, to do or not to do a 
particular thing.’’(10) From which definition there arise three points to be 


(c) Jenk. 109. 


And now, by the statute 17 & 18 Vict. c. 36, s. 1, bills of sale, which is the usual denom- 
nation of a grant of chattels personal, must be filed with the clerk of docquets and judg- 
ments in the court of Queen’s Bench within twenty-one days after the making or giving 
them; otherwise any such grant will, as against assignees in bankruptcy or insolvency, 
or creditors, be null and void.—KERR. 

The leading case on the construction of 13 Eliz. c. 5 is Twyne’s case, (3 Rep. 81,) in 
which it was decided that if the grantor be allowed to retain the possession it is a badge 
of fraud. In the army of cases which have followed this leader, both in England and 
this country, there is in many respects great discordance, especially upon the important 
question whether the retention of possession be per se and in law fraudulent, or whether it 
be only an evidence of fraud to be submitted to the jury. In Edwards v. Harben, (2 T. 
R. 587,) the court of King’s Bench laid down the principle emphatically, that if the 
vendee took an absolute bill of sale to take effect immediately by the face of it, and 
agreed to leave the goods in the possession of the vendor for a limited time, such an 
absolute conveyance, without the possession, was such a circumstance per se as made the 
transaction fraudulent in point of law. It was admitted, however, that if the want of 
immediate possession be consistent with the deed, as it was in Bucknal v. Roiston (Prec. 
in Ch. 285) and Cadogan wv. Kennet, (Cowp. 432,) and as it is if the deed be conditional 
and the vendee is not to have possession until he has performed the condition, the sale 
was not fraudulent, for then possession accompanied and followed the deed within the 
meaning of the rmle. 2 Kent’s Com. 518. Chancellor Kent admits, however, that under 
subsequent English decisions it has become difficult to determine when the circumstance 
of possession not accompanying and following the deed is fer se a fraud in the English 
law, or only presumptive evidence of fraud resting upon the facts to be disclosed at the 
trial. I subjoin a few leading American cases on this subject on both sides of the ques- 
tion. Holding that retention of possession is a fraud per se are Hamilton v, Russell, 1 
Cranch, 309. Clayton v. Anthony, 6 Rand. 285. Laughlin v, Ferguson, 6 Dana, 117. 
Sibley v. Hood, 3 Missouri, 290. Newland v. Dews, R. M. Charlt. 386. Babb v. Clem- 
son, 10S. & R. 419. Thornton v. Davenport, 1 Seamm. 296. Contra, that it is evidence 
of fraud for the jury, are Smith v. Henry, 2 Bailey, S.C. Rep. 118. Muncy zv. Killough, 
7 Yerger, 440. Bissell v. Hopkins, 3 Cowen, 166.—SHARSWOOD. 

7) Williams on Pers. Prop. (4 ed.) 35 (1872). 

(8) Dartmouth College v. Woodward, 4 Wheat. 683 (1819). Brantley’s Pers. Prop. 3 198 
(1890). Anderson v. Baker, 1 Killey (Ga.) 598 (1846). Bells v. Francis, 1 Vroom (N. J.) 
155 (1862) Noble v. Smith and others, 2 Johnson (N. Y.) Rep. 55 (1886). Nicholas v. 
Adams, 2 Wharton (Pa.) 25 (1837). 2 Schouler’s Pers. Prop. vol. 2, pp. 70, 97; 2 ed. p. 
too, Grammar School v. Bailey and wife, 62 Vt. 477 (1890). McEwen Adm’r v. Lewis 
et al., 88 Va. 89 (Hansborough, 1892). 

(9) Cochrane v. Moore, 25 L,. R. Q. B. Div. 57-72 (1890). Allen v. Cowan, 28 Barbour’s 
(N. Y.) Rep. ror (1858). Crawford v. Manufacturing Co., 88 N. C. 559 (1883). Turner 
v. Brown, 6 Hun.’s (N. Y.) Rep. 334 (1876). Miller v. La Piere, 136 Mass. 22 Gen 
Hillebrant v. Brewer, 6 Texas Rep. 49 (1853). Powell v. Leonard, 9 Fla. 361 (1861 
Hunter v. Hunter, 19 Barb. (N. Y.) 639 (1855). ; 

(10) Jernigan ef al. v. Wimberly, 1 Kelly (Ga.) 221 (1846). Addison on Contracts (8 
ed.) vol. 1, p. 2, n. 1. Pollock on Contracts (4 ed.) 636 (1888). Sch. Pers. Prop. (2 ed.) 
2 57 (1884). Williams on Pers. Prop. (4 ed.) 71 (1872). 1 Parson’s on Contracts, 6 
(1873). Bateman on Commercial Law, 17. This is a very meagre definition for not 
every ‘‘agreement, upon sufficient consideration, to do or not to doa particular thing 
is a contract, at least a valid contract, inasmuch as the ‘‘particular thing” might be 
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contemplated in all contracts: 1. The agreement; 2. The consideration; and 
3. The ¢hing to be done or omitted, or the different species of contracts. 
First then it is an agreement, a mutual bargain or convention; and there- 
fore there must at least be two contracting parties of sufficient ability to 
make a contract; as where A. contracts with B. to pay him 1oo/. and thereby 
transfers a property in such sum to B.(11) Which property is, however, 
not in possession, but in action merely;(12) and recoverable by suit at law; 
(13) wherefore it could not be transferred to another person by the strict 
rules of the ancient common law; for no chose in action could be assigned or 
granted over, (@ )(14) because it was thought to bea great encouragement to 
litigiousness if a man were allowed to make over to a stranger his right of 
going to law. But this nicety is now disregarded:(15) though, in compli- 
ance with the ancient principle, the form of assigning a chose in action 1s In 
the nature of a declaration of trust, and an agreement to permit the assignee 
to make use of the name of the assignor, in order to recover the possession. 
And therefore, when in common acceptation a debt or bond is said to be 
assigned over, it must still be sued in the original creditor’s name; the per- 
son to whom it is transferred being rather an attorney than an assignee. (16) 
But the king is an exception to this general rule, for he might always either 
grant or receive a chose in action by assignment:(e)(17) and our courts of 
equity, considering that in a commercial country almost all personal property 
must necessarily lie in contract, will protect the assignment of a chose in 
action as much as the law will that of a chose in possession. (f/)(18) 
* 4.43] *This contract or agreement may be either express or implied. 
Express contracts are where the terms of the agreement are openly 


(a) Co. Litt. 214. (f) 3 P. Wms. 199. 
e) Dyer, 30. Bro. Abr. tit. chose in action, 1 and 4. 


unlawful, or the parties incompetent. The following is submitted as a more comprehen- 
sive definition. A contract isan agreement between two or more competent persons, 
touching a lawful subject-matter, for a valuable consideration. 

(11) Browne’s View of the Civil Law, vol. i. 346. Rogers v. Phillips and wife, 8 Eng- 
lish’s (Ark.) Rep. 367 (1848). 

(12) Z. é., it is not property in a strict sense: there isa res, but not a dominus, Vermdgen, 
but not Ligenthum, and the promisee’s title to the performance of the promise or contract 
‘contains no element analogous to ownership. Webb’s Pollock on Torts, enlarged Am. 
ed. 668 (n.) (1894). 

(13) Carrington v. Eastman, 1 Pinney (Wis. ) 657 (1846). Edwards on Bills, Notes, 
etc. 3 16 (1882). 

( of) Story on Prom. Notes, 225, 7 ed. (1878). Story’s Bills of Exchange, 182, 4 ed. 
1860). 
os Carrington v. Eastman, 1 Pinney (Wis.) 657 (1846). 

(16) Story’s Bills of Exchange, 4 ed. 19 (1860). Goodeve’s Mod. Law of Real Prop. 
‘93. Hampton v. Owens, 55 Md. 586 (1880). Brush Blectric Co. v. California Electric 
Light Co. 52 Fed. Rep. 960 (1892). In several of the American states, the assignee of a 
bond or other money contract, is enabled, by statute, to sue in his own name. But inthe 
absence of any statute, the rule of the common law generally prevails. 2 Greenleaf’s 
Cruise on Real Prop. 428, 2 ed. (1856, n. 1). 

(17) No valid objection is perceived against giving the same effect to an assignment to 
the government of this country. McLean, J., in United States v. Buford, 3 Pet. 12 (1830). 

(18) To this rule of the common law there are several exceptions. #zils of exchange 
by the law-merchant may be transferred by endorsement and sued on by the assignee, 
who is then called the endorsee; and the statute 3 & 4 Anne, c. 9 places promissory notes 
‘on the same footing. This statute was passed in consequence of the refusal of lord Holt 
(in Clesh v, Martin, 2 Ld. Raym. 757) to yield to the custom which had sprung up among 
merchants of treating promissory notes as zegotiable in the same way as bills of exchange. 
His lordship treated the attempt of the merchants with great indignation, saying ‘‘ that 
it proceeded from the opinionativeness of the merchants, who were endeavoring to set 
the law of Lombard Street against the law of Westminster Hall.” Drafts on bankers are 
equally negotiable. Bzl/s of lading constitute a fourth exception. These are transferred 
by endorsement; and not only is the property in the goods thereby passed to the endorsee, 
but also all rights of suit, and all the liabilities of the original contractors, the shipper 
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uttered and avowed at the time of the making, as to deliver an ox, or ten loads 
of timber, or to pay a stated price for certain gocds. Implied are such as 
reason and justice dictate, and which therefore the law presumes that every 
man undertakes to perform.(19) As, if I employ a person to do any busi- 
ness for me, or perform any work; the law implies that I undertook, or con- 
tracted, to pay him as much as his labor deserves. If I take up wares from 
a tradesman, without any agreement of price, the law concludes that I con- 
tracted to pay their real value.(20) And there is also one species of implied 
contracts, which runs through and is annexed to all other contracts, condi- 
tions, and covenants, viz., that if I fail in my part of the agreement, I shall 
pay the other party such damages as he has sustained by such my neglect 
or refusal.(21) In short almost all the rights of personal property (when 
not in actual possession) do in great measure depend upon contracts, of 
one kind or other, or at least might be reduced under some of them: 
which indeed is the method taken by the civil law; it having referred 
the greatest part of the duties and rights, which it treats of, to the head of 
obligations ex contractu (22) and quasi ex contractu.( g)(23) 

A contract may also be either executed, as if A. agrees to change horses 
with B., and they do it immediately; in which case the possession and the 
right are transferred together: or it may be executory, as if they agree to 
change next week here; the right only vests, and their reciprocal property 
in each other’s horse is not in possession but in action; for a contract executed 
(which differs nothing from a grant) conveys a chose in possession, a contract 
executory conveys ouly a chose in action.(24) 

Having thus shown the general nature of a contract, we are, secondly, to 
proceed to the consideration upon which it is founded; or the reason 
which moves the contracting party to *enter into the contract. ‘‘It [*444 
is an agreement, upon sufficient consideration.’’ ‘The civilians hold, 
that in all contracts, either express or implied, there must be something 
given in exchange, something that is mutual or reciprocal.(#) This thing, 
which is the price or motive of the contract, we call the consideration: and 
it must be a thing lawful in itself, or else the contract is void.(25) <A good 


(g) Inst. 3, 14, 2. innominatis, permutatio continetur. Gravin. l. 2, 3 12. 
(R} In omnibus contractibus, sive nominatis, sive 


and the ship-owner. 18 & 19 Vict. c, 111.—K#RR. Policies of life assurance, either by 
indorsement or by assignment by a separate instrument, written notice being given to the 
company; policies of marine assurance by endorsement, railway and East India bonds and 
stocks, shares, mortgages and other debentures according to the provisions of the respec- 
tive acts of parliament by which they are created or regulated, have been also made 
legally assignable. See May on Fraudulent Conveyance, 418. Text Book Series (1887), 
and statutes and cases there cited. See also Broom’s Parties to Actions, II-I9. Browne 
on Actions of Law, 209. 2 Greenleaf’s Cruise on Real Prop. (2 ed.) 429. 2 Comyn on 
Contracts, 566. ; 

(19) Indeed an implied contract only differs from an express contract in the mode of 
proof; both equally proceed upon the mutual agreement of the parties, and cannot exist 
without it. See Bateman on Com. Law, 18. Barbour’s Parties to Actions, 2 ed. 176. 
O’Brien v. Young, 95 N. Y. (Sickles) 431 (1884). Hamilton v. Winterrowd eZ a/. 43 Ind. 
396 (1873). Forbes v. Williams, 15 Ill. Ct. App. (Brad.) 308 (1884). 

(20) That is, their »arket value at the time. Story on Sales, 3 229 (1871). See also 
Chitty on Contracts, (12 ed.) 53 (1890). Benjamin on Sales, 2 ed. 32. Anson on Contracts, 
2 Am. ed. (Knowl.) 11 (1887). 1 Comyn on Contracts, 5. 

(21) Bateman on Com. Law, 14. Bush v. Canfield, 2 Conn. (Day) 485-90 (1818). 

(22) [Arising from a contract. ] 

(23) [From something in the nature of a contract. ] 

(24) Roberts v. Beatty, 2 P. & R. (Pa.) Rep. 67 (1832). McDonald v. Hewett, 15 

ohnson (N. Y.) Rep. 351 (1818). Ballard v. Burgett, 47 Barbour’s (N. Y.) Rep. 650 
(1866), Watson on Partnership, 82 (1807.) 1 Comyn, on Contracts, 3. 

(25) Ga, Penitentiary Co., No. 2, e¢ a/, v. Nelms Princ. Keeper, 65 Ga. 505. Jackson 
Lumpkin, (1880), Lang v. Johnson, 24 N. H. (IV. Foster) 307 (1851). Bateman on 
Commercial Law, 32. 
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consideration we have before seen,(z) is that of blood or natural affection 
between near relations; the satisfaction accruing from which the law esteems. 
an equivalent for whatever benefit may move from one relation to another.(7 ) 
This consideration may sometimes, however, be set aside, and the contract 
become void, when it tends in its consequences to defraud creditors, or other 
third persons, of their just rights. But a contract for any va/uadble considera- 
tion, as for marriage, for money, for work done, or for other reciprocal con- 
tracts, can never be impeached at law; (26) and, if it be of a sufficient adequate 
value, is never set aside in equity; for the person contracted with has then 
given an equivalent to recompense, and is therefore as much an owner, or a 
creditor, as any other person. (27 ) 


(i) Page 297. (j) 3 Rep. 88. 


(26) Bateman on Commercial Law, 33. ; 
te} White v. Camp, 1 Branch (Fla.) 106 (1846). Storm v. United States, 94 U.S. Rep. 
(S. C.) 84 (1876). 1 Comyn on Contracts, 8, 1 Parsons on Contracts (6 ed.) 451 (1873). 
2 Sch. Pers. Prop. (2 ed.) 59. f 

If there be no fraud in the transaction, mere inadequacy of price would not be deemed, 
even in equity, sufficient to vacate a contract. Io Ves. 292, 295. 1 Brid. Eq. D. 359. 
Nor is mere folly without fraud a foundation for relief. 8 Price, 620. And on the ques- 
tion of executing an agreement, hardship cannot be regarded, unless it amount to a 
degree of inconvenience and absurdity so great as to afford judicial proof that such could 
not be the meaning of the parties. 1 Swanst. 329. But if there be such an inadequacy 
as to show that the person did not understand the bargain he made, or that, knowing it, 
he was so oppressed that he was glad to make it, this will show such a command over 
the grantor as may amount to fraud. 2 Bro, C. C. 167. 2 Bird. Eq. Dig. 55. An action 
was brought on an agreement to pay for a horse a barley-corn a nail for every nail in the 
horse’s shoes, and double every nail, which came to five hundred quarters of barley; and, 
on a trial before Holt, C. J., the jury gave only the value of the horse, (1 Lev. 111;) and 
in an action of assumpsit, in consideration of 2s. 6d. paid and 4/. 17s. 6d. to be paid, the 
defendant undertook to deliver two rye-corns next Monday, and double every succeeding 
Monday, for a year, which would have required the delivery of more rye than was grown 
in all the world, on demurrer, Powell, J., said, that though the contract was a foolish 
one, yet it would hold in law, and the defendant ought to pay something for his folly; 
and the defendant refunded the 2s. 6d. and costs. 2 Ld. Raym. 1164. This seems to 
have been a vacating of the bargain as void, and a return for ¢hat reason of the money 
received without consideration. See, further, 3 Chitty’s Com. L. 158, 159. Bridgm. 
index, tit. Inadequacy of Price or Consideration.—Currry. 

In bonds, covenants, and instruments under seal, a consideration between the parties 
is implied conclusively. The seal importsit. A voluntary bond is both at law and in 
equity a gift of the money. Such a bond must be postponed until creditors are paid: it 
is fraudulent and void as to them, but it is always good against the party himself, and 
against heirs, legatees, and others who stand in no higher equity. Sherk v. Endress, 3 
Watts & Serg. 255. Candor & Henderson’s Appeal, 3 Casey, 119. Bills of exchange and 
promissory-notes prima facie import consideration. As between the original parties to- 
these instruments, they may be rendered ineffectual by proving want of consideration; 
though as to an endorsee or holder dona fide in the usual course of business this is 
unavailing. In an ordinary parol contract, whether oral or written, the consideration 
must be averred in the plaintiff ’s declaration, and must either appear on its face, or be- 
shown affirmatively by him who seeks to recover on it. 

A consideration may be briefly defined to be any benefit, delay, or loss to either party. 
More fully, a consideration is something that is either a benefit to the party promising, 
or some trouble or prejudice to the party to whom the promise is made. Any damage 
or suspension or forbearance of a right will be sufficient to sustain a promise. It is not 
essential that the consideration should be adequate in point of actual value. The law 
does not weigh the guantum of consideration, having no means of deciding upon that 
matter; and it would be unwise to interfere with the facility of contracting and the free 
exercise of the judgment and will of the parties. The law allows them to be the sole 
judges of the benefits to be derived from their bargain, provided there be no incompe- 
tency to contract, and the agreement violates no rule of law. There is no case where 
mere inadequacy of price, independent of other circumstances, has been held sufficient 
to set aside a contract between parties standing on equal ground and dealing with each 
other without any imposition or oppression. Such an inequality as would amount to 
fraud, and avoid the contract on that score, must be so strong and manifest as to shock 
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These valuable considerations are divided by the civilians (k) into four 
species. 1. Do, ut des:(28) as when I give money or goods, on a contract that I 
shall be repaid money or goods for them again. Of this kind are all loans 
of money upon bond, or promise of repayment; and all sales of goods, in 
which there is either an express contract to pay so much for them, or else the 
law implies a contract to pay so much as they are worth. 2. The second 
species is, facio, ut facias,;(29) as, when I agree with a man to do his work 
for him if he will do mine for me, or if two persons agree to marry together; 
or to do any positive acts on both sides. Or, it may be to forbear on one 
side on consideration of something done on the other, as that in consideration 
A. ,the tenant, will repair his house, B., the landlord, will not sue him for 
waste. Or, it may be for mutual forbearance on both sides; *as, that [445 
in consideration that A. will not trade to Lisbon, B. will not trade 
to Marseilles; so as to avoid interfering with each other. 3. The third species 
of consideration is facio, ut des;(30) when a man agrees to perform anything 
for a price, either specifically mentioned, or left to the determination of the 
law to set a value to it. As when a servant hires himself to his master for 
certain wages or an agreed sum of money: here the servant contracts to do 
his master’s service, in order to earn that specific sum. Otherwise, if he be 
hired generally; for then he is under an implied contract to perform this ser- 
vice for what it shall be reasonably worth. 4. The fourth species is, do, u¢ 
JSacias:(31) which is the direct counterpart of the preceding. As when I 
agree with a servant to give him such wages upon his performing such 
work: which, we see, is nothing else but the last species inverted: for servus 
Sacit, ut heras det,(32) and herus dat, et servus faciat.(33) 

A consideration of some sort or other is so absolutely necessary to the 
forming of a contract, that a xudum pactum, or agreement to do or pay any 
thing on one side, without any compensation on the other, is totally void in 
law; and a man cannot be compelled to perform it.(7)(34) As if one man 


(k) FF. 19, 5, 5. (2) Dr. and Stu, D. 2, ¢. 24. 


the conscience and confound the judgment of common sense. Hind v. Holdship, 2 
Watts, 104. Silvis v. Ely, 3 Watts & Serg. 428. This legal principle as to the extent of 
consideration is in some measure practically modified by an equitable one, which relieves 
the parties to a contract in equity wherever the consideration of it fails; as where a con- 
tract was made upon the expectation of an actual benefit which has not been realized, 
and that without the fault of the party seeking relief. Bellas v. Hays, 5 Serg. & R. 427. 
Miles v. Stevens, 3 Barr, 21.—SHARSWOOD. 

(28) [I give, that you may give. ] 

(29) [I do, that you may do. ] 

30) [I do, that you may give. ] 

31) [I give, that you may do. ] ; y 

32) [The servant performs, that the heir may give. ] f 

(33) [The heir gives, that the servant may perform.] See Chitty on Contracts (12 ed.) 
a1 (1890). Waits Actions and Defences, vol. 1, 91 (1877). 1 Story on Contracts (5 ed.) 
503. Edwards on Bailments (3 ed.) 30. Bateman on Com. Law, 34, 36, 377- 

The fundamental distinction in the common law is between those cases where the con- 
sideration is a benefit to him who makes the promise, and those in which it is an injury 
to him who receives the promise. 1 Parson’s on Contracts (6 ed.) 451 (1873). , ; 

(34) This must be read as confined to simple contracts; for no consideration is essential 
to the validity of a contract under seal, though in some cases creditors may treat volun- 
tary deeds without consideration, as fraudulent and rhanyevlial, 7 40, IR, Al A Fast, 200. 
2 Sch. & Lef. 228. Fonbl. Treat. Eq. (2 ed.) 347, n. f. Plowd. 308, 309. 1 Cord’s Rights 
of Married Women (2 ed.) 225. Calkins v. Long, 22 Barb. (N. Y.) 99 (1855). Living- 
stone v. Tremple, 4 Johns. (N. ¥.) 417 (1809). The leading rule with respect to consid- 
eration is that it must be some benefit to the party by whom the promise is made, or toa 
third person at his instance, or some detriment sustained, at the instance of the party 
promising, by the party in whose favor the promise 1s made. 4 Kast, 455. 1 Taunt. 523. 
A compromise of a doubtful right is a sufficient foundation for a contract. Pruett v. 
Chaflin, 4 N. C. (Hawks) 181 (1825). A written agreement, not under seal, is nudum 
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promises to give another 100/., here there is nothing contracted for or given 
on the one side, and therefore there is nothing binding on the other. And, 
however a man may or may not be bound to perform it in honor or conscience, 
which the municipal laws do not take upon them to decide; certainly those 
municipal laws will not compel the execution of what he had no visible 
inducement to engage for: and therefore our law has adopted(#) the maxim 
of the civil law, (7) that ex nudo pacto non oritur actio.(35) But any degree 
of reciprocity will prevent the pact from being nude: nay, even if the thing 
be founded ona prior moral obligation, (as a promise to pay a just debt, 
though barred by the statute of limitations, ) it is no longer nudum pactum. 
(36) And as this rule was principally established, to avoid the inconveni- 

ence that would arise from setting up mere verbal promises, for 
*446] which no good reason could *be assigned, (0) it therefore does not hold 

in some cases, where such promise is authentically proved by written 
documents. For if a man enters into.a voluntary bond, or gives a promis- . 
sory note, he shall not be allowed to aver the want of a consideration in 
order to evade the payment: for every bond from the solemnity of the instru- 
ment,() and every note from the subscription of the drawer,(g)(37) carries 

m) Bro. Abr. tit. dette, 79. Salk. 129. {p) Hardr. 200. 1 Ch. R. 157. 


n) Cod. 2, 3, 10, and 5, 14, 1. q) Ld. Rayin. 760. 
0) Plowd. 308, 309. 


pactum [Bare agreement] without consideration; and a negotiable security, as a bill of 
exchange or promissory-note, carries with it przsd_facie evidence of consideration, which 
is binding in the hands of a third party, to whom it has been negotiated, but may be in- 
quired into between the immediate parties to the bill, etc. themselves. The consideration 
for a contract, as well as the promise for which it is given, must also be /ega/. Thus,a 
contract for the sale of blasphemous, obscene, or libellous prints, or for the furtherance of 
immoral practices, or contrary to public policy, or detrimental to the rights of third par- 
ties, or in contravention of the statute law, in all these cases the considerations are 
invalid andthe contracts void. See 3 Chitty’s Com. Law, 63, ef seg.—CuHitty. See also, 
Binn’s Justice (Bright. ro ed.) 78 (1895). 1 Comyn on Contracts, 9. Williams on Pers. 
Prop. (4 ed.) 72 (1872). Bulkeley v. Bardsley, 2 (South) N. J. 570-573 (1819). Youngs 
v. Shough, 3 N. J. 27-28 (1835). Kansas Manuf’g Co. uv. Gandy, 11 Neb. 450 (1881). 
Gaines e¢ al. uv. Shelton, 47 Ala. 416 (1872). 

(35) [‘‘ An action cannot be founded on a barren or unconditional contract.’’] Cook 
v. Bradley, 7 Conn, 64 (1828). Garland v. Lockett, 5 (N. S.) La Case, 40. III. Cond. 
Rep. p. 548 (1826). And it is also a maxim in the French law that a consideration or 
cause is essential to the validity of a promise; it appears, however, that by the civil law, 
a verbal promise or agreement, although without consideration, was binding if made 
with certain prescribed solemnities. Obligations thus created were termed stipulations. 
See Chitty on Contracts (12 ed.) 19 (1890), and authorities there cited. 

(36) [An undertaking without any consideration for it.] Where a man is undera moral 
obligation which no court of law or equity can enforce, and promises, the honesty and 
rectitude of the thing is a consideration. Asifaman promise to pay a just debt, the re- 
covery of which is barred by the statute of limitations; or if a man, after he comes of age, 
promise to pay a meritorious debt contracted during his minority, but not for necessaries; 
or if a bankrupt, in affluent circumstances after his certificate, promise to pay the whole 
of his debts; or if aman promise to perform a secret trust, or a trust void for want of writ- 
ing by the statute of frauds. In such and many other instances, though the promise 
gives a compulsory remedy where there was none before, either in law or equity, yet, as 
the promise is only to do what an honest man ought to do, the ties of conscience upon an 
upright man are a sufficient consideration. Ld. Mansfield, Cowp. 290. These are the 
words of lord Mansfield; but perhaps the promise would only be obligatory in the three 
first instances. How far moral obligation is a legal consideration, see a learned note to 
the reports by Messrs. Bosanquet and Puller, 3 vol. p. 249. But if a bankrupt after ob- 
taining his certificate, an infant after coming of age, or any person where the demand is 
barred by the statute of limitations, promise to pay a prior debt when he is able, it has 
been held that this is a conditional promise, and that the plaintiff must prove the defend- 
ant’s ability to pay. 2 Hen. Bla. 116. See further, on this subject, 3 vol. Ch. C. I,. 72: 
—CHRISTIAN. 

( 37) Mr. Fonblanque, in his discussion of the subject of consideration, has taken notice 
of this inaccuracy. He says—what certainly is fully established—that the want of 
consideration cannot be averred by the maker of a noteif the action be brought by an 
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with it an internal evidence of a good consideration, (38) Courts of justice 
will therefore support them both, as against the contractor himself: but not 
to the prejudice of creditors, or strangers to the contract. 

We are next to consider, ¢hzvdly, the thing agreed to be done or omitted. 
isk contract is an agreement, upon sufficient consideration, 40 do or not to do 
@ particular thing.’’(39) ‘The most usual contracts, whereby the right of chat- 
tels a may be ea in the laws of England, are, 1. That of sade 
or exchange. 2. at of batlment. ~ 3. That of hirin j 
4. That of debt. ; oc: jevaianel 
Dies Sale, or exchange, isa transmutation of property from one man to another, 
in consideration of some price or recompense in value:(40) for there is no 
sale without a recompense: there must be guid pro quo.(r) If it bea com- 
mutation of goods for goods, it is more properly an exchange; but if it be a 
transferring of goods for money, it is called a sa/e,;(41) which is a method 

(r) Noy’s Max. c. 42. 


endorsee; but if the action be brought by the payee, the want of consideration is a 
bar to the plaintiff's recovering upon it. 1 Stra. 674. Bull. N. P. 274. 1 B. & P. 651. 
2 Atk. 182, and Chitty on Bills, 68. An endorsee who has given full value for a bill 
of exchange may maintain an action both against him who drew it and him who 
accepted it, without any consideration [but want of consideration is a good defence 
in a suit between endorser and endorsee. Metcalf on Contracts, (Heard.) 189 (1888).] 
4 T. R. 339, 471. 5 Esp. Rep. 178. 3 Esp. Rep. 46. The most important authority 
respecting the consideration of written contracts is the case of Rann v. Hughes be- 
fore the house of lords, in which lord chief-baron Skynner delivered the unanimous 
opinion of the judges that an administratrix was not bound by a written promise to pay 
the debt of her intestate out of her own property. See it reported in 7 T. R. 350. In 
that case, the chief-baron said that ‘‘all contracts are by the laws of England dis- 
tinguished into agreements by specialty and agreements by parol; nor is there any such 
third class as some of the counsel have endeavored to maintain,—as contracts in writing. 
If they be merely written, and not specialties, they are parol, and a consideration 
must be proved.’’ He observed that the words of the statute of frauds were merely 
negative; and that executors and administrators should not be liable out of their own 
estates, unless the agreement upon which the action was brought, or some memoran- 
dum thereof, was in writing, and signed by the party. But this does not prove that the 
agreement was still not liable to be tried and judged of as all other agreements merely in 
writing are by the common law, and does not prove the converse of the proposition, that 
when in writing the party must be at all events liable.-—CHRISTIAN. 

(38) White v. Camp, I Branch, Fla. 107 (1846). Page wv. Trufant, et a/., 2 Mass. 
(Tyng.) 162 (1806). Wing v. Chase, 35 Me. 265 (Red.) (1853). Albertson v. Halloway, 
16 Ga. 380 (1854). Storm v. United States, 94 U. S. 84 (1876). The law does not give 
this effect to bills of exchange and promissory notes, because (as our author says) the 
undertaking is evidenced by writing, but in order to strengthen and facilitate that com- 
mercial intercourse which is carried on through the medium of such securities. Williams 
on Pers. Prop. (4 ed.) (1872), p. 87,* p. 87. Story’s Bills of Exchange, (4 ed.) 18, ib. p. 
19. 1 Cord’s Mar. Wom. 3 150 (2 ed.), p. 225 (1885). In some states this common law 
rule has been changed either by statute or by decisions, so that there a seal no longer 
supplies the place of a consideration, or is, at best, only prima facie evidence of it. And 
in equity a mere voluntary agreement will not be enforced, although under seal, except 
where a trust has been declared. Pers. Prop. Brantley, 2 188, p. 281 (1890). 

(39) 1 Story on Contracts (5 ed.) 1. 1 Hilliard on Contracts, 2. The Law of Contracts, 
(Wharton) 1. Simmons v. The State, 12 Mo. 271 (1848). Trustees of Howard College Uv. 
Turner, 71 Ala. 432 (1881). Languille v. The State, 4 Tex. App. 321 (1878), Willis v. 
Turnley, Tex. App. Civ. Cas. (W. & W.) 790 (1881). \ : 

(40) Baptist Church v. Baptist Church, 46 N. Y. (Sickles) 139 ( 1871). Cain v. Ligon e¢ 
al., 71 Ga. 694 (1883). Barrow e¢ al. Window, 71 Ill. 214-217 (1874). Tiedeman on 
Sales, 3.1 (1891). ‘Tiffany on Sales (H. B. Series) 1. Benjamin on Sales, 2 ed 1. Smith’s 
Mercantile Law, 10 ed. 596. Newmark’s Law of Sales 2. : 

(41) Smith’s Mercantile Law, (1oed). 596 (1890!. Long on Sales 1. Bateman on Com. 
Law 124. Martin v. Ashland Mill Co., 49 Mo. App. 29 (1892). Buffum v. Merry, 4 Fed. 
Cas. 605, case 2113. Butler v. Thompson, 92 U. S. Rep. 414 (1875). Sales are not, how- 
ever, utiversally made for a strict money payment; for to say nothing of payment in 
commercial paper, a purchase is sometimes made of articles of a certain kind, at a price 
vayable in articles of another certain kind—a transaction which cannot be deemed an 
exchange of goods, or even a purchase of the latter kind of articles. It is enough to 
constitute a sale, that there is, by way of price, a money,standard mentally applied to 
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of exchange introduced for the convenience of mankind, by establishing a 
universal medium, which may be exchanged for all sorts of other property; 
whereas if goods were only to be exchanged for goods, by way of barter, 
it would be difficult to adjust the respective values, and the carriage would 
be intolerably cumbersome. All civilized nations adopted therefore very 
early the use of money; for we find Abraham giving ‘‘ four hundred shekels 
of silver, current money with the merchant,’’ for the field of Machpelah;(s) 

though the practice of exchange still subsists among several of the 
*447] savagenations. But with regard to the /aw of *sales and exchanges, 

there is no difference.(42) I shall therefore treat of them both 
under the denomination of sales only;(43) and shall consider their force and 
effect, in the first place where the vendor fa‘ in himself, and secondly where 
he hath not, the property of the thing sold. (44) 

Where the vendor Aath in himself the property of the goods sold, he hath 
the liberty of disposing of them to whomsoever he pleases, at any time, and 
in any manner; unless judgment has been obtained against him for a debt or 
damages, and the writ of execution is actually delivered to the sheriff. For 
then, by the statute of frauds, (7) the sale shall be looked upon as fraudulent, 
and the property of the goods shall be bound to answer the debt, from the 
time of delivering the writ. Formerly it was bound from the /es¢e, or issuing 
of the writ,(~) and any subsequent sale was fraudulent; but the law was 
thus altered in favor of purchasers, though it still remains the same between 
the parties; and therefore if a defendant dies after the awarding and before 
the delivery of the writ, his goods are bound by it in the hands of his execu- 
tors.(0)(45) Re 

If a man agrees with another for goods at a certain price, he may not 
carry them away before he hath paid for them; for it is no sale without pay- 
ment, unless the contrary be expressly agreed. And therefore if the vendor 
says the price of a beast is four pounds, and the vendee says he will give 
four pounds, the bargain is struck;(46) and they neither of them are at liberty 
to be off, provided immediate possession be tendered by the other side. But 
if neither the money be paid, nor the goods delivered, nor tender made, nor 
any subsequent agreement be entered into, it is no contract, and the owner 
may dispose of the goods as he pleases.(w)(47) But if any part of the 
(3 Gen. xxiii. 16. (v) Comb. 33. 12 Mod. 5. 7 Mod. 95. 


t) 29 Car. II. c. 3. (w) Hob. 41. Noy’s Max. c. 42. 
u) 8 Rep. 171. 1 Mod. 188. 


the thing sold in consideration of the transfer, that the transaction is conducted on a 
money basis and brought to such calculation whether payment be made in money or not 
before the sale is complete. Schouler’s Personal Property, 2 ed. 23 202, 211. And where 
the plaintiffs declared on a special agreement to exchange a brig for a ship, averring that 
the defendants promised to pay the plaintiffs $6500 to boot; it was held that the contract 
might be considered as partly an exchange and partly a sale, and everything relating to 
the exchange having been executed, the declaration generally for a sale as to the residue 
wasproper. Porter v. Talcott, 1 Cowan (N. Y.) 359-378 (1873). 
, (42) Chitty on Contracts, (12 ed.) 430 (1890). Rattary v. Cook, 50 Ala. 355 (1873). Ex- 
ou a ay es of pleading where suit is brought fora breach. Sch. Pers. Prop. (2 ed.) 
201 (1884). 
(43) The prevailing disposition at this day seems to be to regard barter or exchange as 
an analagous, rather than identical, topic with sale. Sch. Pers. Prop. (2 ed.) 3 201 (1884). 
ve 2 Sch. Pers. Prop. 2 ed. 201. 
(45) If two writs are delivered to the sheriff on the same day, he is bound to execute 
the first which he receives; but if he levies and sells under the second, the sale to a ven- 
dee, without notice of the first, is irrevocable, and the sheriff makes himself answerable 
to both parties. 1 Salk. 320. 1. R. 729.—CHRISTIAN. 
' § se) 1 Addison on Contracts (8 ed.) 34 (1888). Cunningham v. Ashbrook, 20 Mo. 556 
1855). 
_ (47) The authorities cited do not support this sentence. It is true that there is no 
right in the vendee to recover possession of the goods without payment or tender of the 
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price is paid down, if it be but a penny, or any portion of the goods delivered 
by way of earnest,(48) (which the civil law calls arrha, and interprets 
to be “‘emptionis venditionis *contracte argumentum,’)(x)(49) the [*448 
property of the goods is absolutely bound by it; and the vendee may 
recover the goods by action as well as the vendor may the price of 
them.(v)(50) And such regard does the law pay to earnest as an evidence 


(x) Inst. 3, tit. 24. (y) Noy, Ibid. 


price; but that is another thing from saying there is no contract. Noris what follows 
true,—that, independently of the statute of frauds, part payment or earnest is necessary 
in such a case to bind the bargain. The statute 29 Car. II. ch. 3, s. 17 (the provisions of 
which prevail in most of the United States) declares that no contract for the sale of 
goods for the price of 16/. or upwards shall be good, except the buyer shall accept part 
of the goods so sold and actually receive the same, or give something in earnest to bind 
the bargain or in part payment, or unless some note or memorandum in writing of the 
bargain be made and signed by the parties to be charged, or their agents thereunto law- 
fully authorized. It is true that, if nothing of this kind takes place, it is no contract, 
and the owner may dispose of his goods as he pleases. But atcommon law, when the 
terms of sale are agreed on and the bargain is struck, and everything that the seller 
has to do with the goods is complete, the contract of sale becomes absolute as betwee 
the parties without actual payment or delivery, and the property and the risk of acci- 
dent to the goods vest in the buyer. 2 Kent’s Com. 492. ‘The sale is complete when 
the terms are either certainly fixed or a rule adopted from which they can be ascertained 
by measurement or calculation, and when the subject-matter of the sale is definitively 
and certainly ascertained and distinguished. A sale is defined to be a transmutation of 
property from one man to another in consideration of some price or recompense in 
value. When the name of the vendee is written, by his direction or by the direction of 
his agent, on the articles sold, or the goods are made up to be delivered, or are otherwise 
separated from a larger quantity of goods of which they formed a part, with a view to 
deliver, or when the vendee, by the consent of the vendor, deals with the property 
as his own, it has been construed to be evidence of a delivery so as to enable the vendor 
to maintain an action for the price, as of goods actually sold and delivered. A man, 
buying a hat, selects the article which suits him. It is put aside; but, for some reason, 
itis inconvenient for him to take it with him. He is to send forit, or the vendor is to 
send it to his lodgings. From that moment there is a change of property: the bargain 
is complete, and the vendee becomes the owner. Rogers, J., in Parker v. Donaldson, 2 
Watts & Serg. 9. Smyth v. Craig, 3 Watts & Serg. 14. Scott v. Wells, 6 ibid. 357.— 
SHaRSwoop. See also Phillips v. Hunnewell, 4 Greenleaf (Me.) 379 (1826). Lewis v. 
McCabe, 49 Conn. 149 (1881). Brucev, Smith, 44 Ind. 7 (1873), Chun v. Howard, 3 
Blackf. (Ind.) 165 (1832). Hagard v. Hamlin, 5 Watts Pa. 203 (1837). Williams on 
Pers. Prop. (4 ed.) 38 (1872). , tps 10 Wie. i: We 

(48) The statute of frauds distinguishes between giving a thing in “earnest,” and giving 
it in part payment; the meaning of earnest being any money or other article of value, 
however small in worth, which the buyer passes to the seller, by whom it is accepted in 
token of good faith. But it must be retained by the latter, or it is not “earnest.” It 
has fallen into very general disuse in modern times and therefore instead of earnest, where 
there is neither a writing nor a delivery of the goods, the buyer commonly resorts to part 
payment. Bishop on Contracts, ¢ 555 (1878). See also Brown on Stat. of Frauds (4 ed.) 
422 (1880). , ; 

(49) [‘‘A token of a contract for purchase and sale,””] Some formal act, by which con- 
clusive assent is manifested to the terms of a bargain, has been common to all countries 
and in all ages. The Jew plucked off one shoe, and gave it to his neighbor. The people 
of the northern nations shook hands. ‘The Indian smokes a pipe. Story on Sales (4 ed.) 
2 1871). 

hes Hee v. Hayward, 108 Mass. 55 (1871). Weir v. Hudnut, 115 Ind. 528 (1888). 
Archer v. Zeh, 5 Hill (N. Y.) 205 (1843). Chitty on Contracts (12 ed.) 466 (1890). The 

roperty does not seem to be absolutely bound by the earnest; for lord Holt has laid down 
the following rules, viz., ‘That, notwithstanding the earnest, the money must be paid 
upon fetching away the goods, because no other time for payment is appointed; that 
earnest only binds the bargain and gives the party a right to emand; but then a demand 
without the payment of the money is void; that, after earnest given, the vendor cannot 
sell the goods to another without a default in the vendee; and, therefore, if the vendee 
does not come and pay and take the goods, the vendor ought to go and request him; and 
then, if he does not come and pay and take away the goods in a convenient time, ne 
agreement is dissolved, and he is at liberty to sell them to any other person.’’ 1 Salk. 
113. See 3 Camp, 426.—CHRISTIAN. 


995 


448 OF THE RIGHTS [Boox II 


of a contract, that, by the same statute, 29 Car. II. c. 3, no contract for the 
sale of goods, to-the value of 10/. or more, shall be valid, unless the buyer 
actually receives part of the goods sold by way of earnest on his part; unless. 
he gives part of the price to the vendor by way of earnest to bind the bar- 
gain, or in part of payment; or unless some note in writing be made and 
signed by the party, or his agent, who is to be charged with the contract. 
And with regard to goods under the value of ro/. no contract or agreement 
for the sale of them shall be valid, unless the goods are to be delivered within 
one year, or unless the contract be made in writing, and signed by the 
party, or his agent, who is to be charged therewith.(51) Anciently, among 
all the northern nations, shaking of hands was held necessary to bind the 
bargain; a custom which we still retain in many verbal contracts.(52) A 
sale thus made was called hand-sale, ‘‘venditio per mutuam manuum com- 
plexionem,’’(z)(53) till in process of time the same word was used to signify 
the price or earnest, which was given immediately after the shaking of hands, 
or instead thereof.(54) 

As soon as the bargain is struck, the property of the goods is transferred 
to the vendee, and that of the price to the vendor;(55) but the vendee cannot 
take the goods until he tenders the price agreed on.(a@)(56) But if he 


(z) Stiernhook de jure Goth. 1. 2, c. 5. (a) Hob. 41. 


(51) And this enactment is, by lord Tenterden’s act, (9 Geo. IV. c. 14,) extended to all 
contracts for the sale of goods of the value of 1o/. sterling or upwards, notwithstanding 
the goods may be intended to be delivered at some future time, or may not, at the time 
of the contract, be actually made, or provided, or ready for delivery, or some act may be 
requisite for the making or completing thereof or rendering the same fit for delivery.— 
KERR. 

(52) But these manual acts soon ceased to exist as the formal contract of the English 
temporal law. Pollock & Maitland, Hist. of Eng. Law, vol. 2, 201 (1895). 

(53) [‘‘A sale by the mutual joining of hands.’’] 

(54) 1 Story on Contracts (5 ed.) 444. 

(55) In an action for goods sold and delivered, where it appeared that a price was. 
offered by the defendant for the article, and accepted by the plaintiff, and the defendant 
then said he ‘‘ would come in a short time and take it, and pay for it,’’ and it was marked 
as sold to him in his presence, and set aside in the plaintiff's shop and reserved for his 
use, and thus remained until the commencement of the suit, it was held that the sale was 
complete and the action could be maintained. Merrill v. Parker, 24 Me. (11 Shipley) 89 
(1844). But in an action on a contract reading ‘‘ Bought of A. 1000 flour barrels,” the 
vendor agreeing to deliver them at any time prior to a certain period, the 1000 barrels 
being a part of a larger number, and the price agreed on having been paid; it was held 
that the contract gave no present title or property to the vendee, until the particular 
barrels had been ascertained and identified and delivered to the purchaser. Field v. 
Moore, 1 N. Y. (Lalor’s Supplement to Hill & Denio’s Reports) 418-420 (1844). See 
further, Story on Sales, (4 ed.) 2 300 (1871). 

(56) And in an action by the vendee to recover the goods, tender must be averred. 
Chun v. Howard, 3 Ind. (Blackf.) 163-165 (1832). Story on Sales, (4 ed.) % 403 (1871). 
When, however, the sale is complete and the title vested in the buyer, it is still in the 
power of the seller to reclaim the possession of the goods in case of the insolvency of 
the purchaser, provided they have not come to his actual possession. This is called the 
vendor’s right of stoppage in transitu. It does not proceed upon the ground of rescinding 
the contract. It assumes its existence and continuance; and, as a consequence, the ven- 
dee or his assignees may recover the goods on payment or tender of the price, notwith- 
standing they have been stopped, and the vendor may sue for and recover the price, 
notwithstanding the stoppage, provided he be ready to deliver the goods upon payment. 
If he has been paid in part, he may exercise the right for the balance. There must be 
actual payment of the whole price before the right to stop 7” ¢rvansitu, in case of failure 
of the vendee, ceases. Though a bill or note has been taken and endorsed away for the 
price, even that will not destroy the right. This right is so strongly maintained that 
while the goods are on the transit and the insolvency of the vendee occurs, the vendor 
may seize and take them by any means not criminal. It is not necessary, however, that 
he should obtain actual possession before they come to the hands of the vendee; nor is 
there any specific form requisite in which to exercise the right. A demand of the goods 
of the carrier, or notice to him to stop the goods, or an assertion of the vendor’s right by 
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tenders the money to the vendor, and he refuses it, the vendee may seize the 
goods, or have an action against the vendor for detaining them.(57) And 
by a regular sale, without delivery, the property is so absolutely vested in 
the vendee, that if A. sells a horse to B. for 1o/., and B. pays him earnest 
or signs a note in writing of the bargain, and afterwards, before the delivery 
of the horse, or money paid, the horse dies in the vendor’s custody 
still he is entitled to the money, because by the *contract the [*449 
property was in the vendee.(4)(58) ‘Thus may property in goods 
be transferred by sale where the vendor hath such property in himself.( 59) 
But property may also in some cases be transferred by sale, though the 
vendor hath none at all in the goods;(60) for it is expedient that the buyer 
by taking proper precautions, may at all events be secure of his purchase; 
otherwise all commerce between man and man must soon beat anend. And 
therefore the general rule of law is,(c) that all sales and contracts of any 
thing vendible, in fairs or markets overt, (that is, open,) shall not only be 
good between the parties, but also be binding on all those that have any 
right or property therein.(61) And for this purpose, the Mirror informs. 


(b) Noy, ce. 42. (c) 2 Inst. 713. 


an entry of the goods at the custom-house, or a claim made to the possessor whoever he 
may happen to be, is equivalent to an actual stoppage of the goods, and vests the vendor 
with the right to recover possession. Hodgson v. Loy, 7 T. R. 445. Kymer v. Sawer- 
cropp, I Camp. 109. Feise v. Wray, 3 East, 93. Newhall v. Vargas, 13 Maine, 93. 2 
Kent’s Com. 541.—SHARSWOOD. 

(57) 2 Story on Contracts 223. Wade wv. Moffat ef al., 21 Ill. 112 (1859). Cole & Thur- 
man v. White, 26 Wend. (N. Y.) 524 (1841). 

(58) 2 Comyn on Contracts, 230. Baker on Sales, 207, 298. Long on Sales, 260, 
Lansing v. Strafford, 2 Johns. (N. Y.) 16 (1806). Farrar v. Gilliard’s Admr’s, 1 Walk. 
ae AG (1827). Scott v. King, 2 Ind. 203-208 (1859). Barrow v. Window, 71 Il. 
218 (1874). 

(59) By the custom of merchants, which is part of the /ea mercatoria, a bill of lading 
is transferable by endorsement, and by this endorsement the right of property in the 
goods passes to the endorsee. The consignor of the goods has a right to stop the goods 
in transitu upon the insolvency or bankruptcy of the consignee; but he cannot do so 
against an assignee for value of the bill of lading, who had no notice of the insolvency. 
Lickbarrow v. Mason, 2 T. R. 683. This doctrine is at variance with the general prin- 
os 3 our law, which does not permit any one to transfer a greater right than he has 

imself. 

And here I may add that, by the statute 18 & Ig Vict. c. 111, s. 3, itis enacted that 
every consignee named in a bill of lading, and every endorsee of a bill of lading, to whom 
the property therein mentioned shall pass upon or by reason of such consignment or 
endorsement, shall have transferred to and vested in him all rights of suit, and_be sub- 
ject to the same liabilities in respect of such goods as if the contract contained in the 
bill of lading had been made with himself.—KERR. 

(60) Williams on Per. Prop. (4 ed. 1872) p. 395, * p. 396. 

(61) Markets overt are unknown in this country, and consequently the exceptiom 
founded thereon in the common law is unknown in our law. Cobbey on Replevin, ¢ 420, 
and cases there cited. See also King v. Richards, 6 Whart. (Pa.) 422 (1841). Hossack 
v. Weaver, I Yeates (Pa.) 479-791. Binn’s Justice (Brightly, 10 ed.) 78 (1895). ‘Turner 
v. Davis, 78 Pa. 15. Crist v. Kleber e¢ a/., 79 Pa. 290. Dame v. Baldwin, 8 Mass. 518: 
(1812). Hoffman v. Carow, 22 Wend. (N. Y.) 285, note. Block v. Jones, 64 N.C. 318: 
(1870). Dawson v. Susong, I Heiskell (Tenn.) 243 (1870). Ventries 2. Smith, 1o Peters, 
U. S. Sup. Ct. Rep. 161 (1836). 2 Kent’s Com. 323 and 324. Mitchell v. Hawley, 16 
Wall. U. S. Rep. 550 (1872). Kitchell v. Vanador, 1 Blackf. (Ind.) 351-7 (1824). New- 
kirk v. Dalton e¢ al., 17 Ill. (Pick.) 413-415 (1856). Kitchem v. Brennan, 53 Miss. 596. 
(1876). But the American rule being to disregard the whole system of markets overt, 
we are thrown back upon the general doctrine of the civilians of Europe, that no one: 
can transfer a greater title than he himself has, We shield the true owner from loss, 
and consequently the dona fide purchaser, like the dishonest receiver and the thief, must 
surrender the chattel to the owner whose right to lay hold of that which was taken 
without his consent, wherever he can find it, is thus put upon the very strongest founda- 
tions. 2 Sch. Pers. Prop. (8 ed.) 3 20 (1884). Mitchell v. Hawley, 16 Wall (U. S.) 544- 
550 (1872). Even an auctioneer who sells stolen goods is liable to the owner in an 
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us,(d@) were tolls established in markets, viz., to testify the making of con- 
tracts; for every private contract was discountenanced by law: insomuch that 
our Saxon ancestors prohibited the sale of any thing above the value of 
twenty pence, unless in open market, and directed every bargain and sale 
to be contracted in the presence of credible witnesses. (¢)(62) Market overt 
in the country is only held on the special days provided for particular towns 
by charter or prescription; but in London every day, except Sunday, is 
market-day.(/) ‘The market-place, or spot of ground set apart by custom 
for the sale of particular goods, is also in the country the only market 
overt;(¢) but in London every shop in which goods are exposed publicly 
to sale, is market overt, for such things only as the owner professes to trade 
in.(2)(63) But if my goods are stolen from me, and sold, out of market 
overt, my property is not altered, and I may take them wherever I find 
them.(64) And it is expressly provided by statute 1 Jac. I. c. 21, that the 
sale of any goods wrongfully taken, to any pawnbroker in London, or 
within two miles thereof, shall not alter the property; for this, being usually 
a clandestine trade, is therefore made an exception to the general rule. And 

even in market overt, if the goods be the property of the king, such 
*450] sale (though regular in all other respects) *will in no case bind 

him; though it binds infants, feme-coverts, idiots, and lunatics, and 
men beyond sea or in prison: or if the goods be stolen from a common person, 
and then taken by the king’s officer from the felon, and sold in open market; 
still, if the owner has used due diligence in prosecuting the thief to convic- 
tion, he loses not his property in the goods.(z)(65) So likewise, if the buyer 
knoweth the property not to be in the seller; or there be any other fraud in 
the transaction;(66) if he knoweth the seller to be an infant, or feme-covert 
not usually trading for herself ; if the sale be not originally and wholly made 
in the fair or market, or not at the usual hours; the owner’s property is not 
bound thereby.(7) If a man buys his own goods in a fair or market, the 
contract of sale shall not bind him so that he shall render the price: unless 


(d) C.1, 23. ’ h) 5 Rep. 83. 12 Mod. 521. 

e) LL. Ethel. 10,12. LL. Fadg. Wilk. 180. i) Bacon’s Use of the Law, 158. 
) Cro. Jac. 68. Jj) 2 Inst, 718, 714. 

(g) Godb. 131. 


action of trover, notwithstanding the goods are sold and the proceeds paid over to the 
thief without notice of the felony. Edwards on Bailments, 3 ed. 2 70 (1893). See also 
Newmark’s Law of Sales, 3178. 2 Kent’s Comm. (11 ed.) 323-4 (1867). Tiedeman on 
Sales, 3 311 (1891). Story on Sales, 154 (1847). Henderson v. Gibson, 13 Scat. Fac. 
Dec. 567-8 (1806). Chase v. Sanborn ef al., 5 Fed. Cas. 523. 

(62) Edwards on Bailments, (3 ed.) 2 70 (1893). 

(63) But the shops at the west end of the town do not appear to possess this privilege. 
Williams on Pers. Prop. (4 ed. 1872) p. 396, *p. 396. Where jewels were sold to a 
jeweler in the city of London in a show-room over his shop, to which persons had access 
only upon special invitation, it was held that the sale was not a sale in market overt, and 
it seems that the custom of market overt in the city of London does not apply where the 
Ab ee is & cea not the seller of the article. Hargreave v. Spink, 1 L. R 

. B. Div. 25 (1891). See also Smith’s Mercantile Law, (10 ed. igerly v. 
Bush, 16 Hun. (N. V.) 84 (1878). Ee Oe) oo eee 

e eee Pers. Fer, (2 ed.) 18. 2 Kent’s Comm. 324. 

5) To encourage the prosecution of offenders, it is enacted, by the 57th secti 
the statute of 7 & 8 Geo. IV. c. 29, that the owner of stolen pene ei cea 
thief or receiver to conviction, shall have restitution of his property, with an exception 
as to securities or negotiable instruments which have been transferred dona fide, for a just 
and valuable consideration, without any notice or without any reasonable cause to sus- 
pect that the same had by any felony or misdemeanor been stolen, taken, obtained, or 
converted.—CuiTry. The rule stated in the text does not obtain in this country and 
trover will lie for the recovery of stolen property without a prosecution or conviction of 
the thief. Newkirk v. Dalton et al., 17 Ill. (Pick.) 413-415 (836). 
(66) McLaughlin v. Waite, 5 Wend. (N. Y.) 407 (1830). 
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the property had been previously altered by a former sale.() And notwith- 
standing any number of intervening sales, if the original vendor, who sold 
without having the property, comes again into possession of the goods, the 
original owner may take them, when found in his hands who was guilty of 
the first breach of justice:(/)(67) By which wise regulations the common 
law has secured the right of the proprietor in personal chattels from being 
divested, so far as was consistent with that other necessary policy, that 
purchasers, dona fide, in a fair, open, and regular manner, shall not be after- 
wards put to difficulties by reason of the previous knavery of the seller. 

But there is one species of personal chattels in which the property is not 
easily altered by sale without the express consent of the owner; and those 
are horses.() For a purchaser gains no property in a horse that has been 
stolen, unless it be bought in a fair or market overt, according to the direc- 
tion of the statutes 2 P. & M.c. 7, and 31 Eliz. c. 12.(68) By which it is 
enacted, that the horse shall be openly exposed, in the time of such fair or 
market, for one whole hour together, between ten in the morning and sun- 
set, in the public place used for such sales, and not in any private yard or 
stable; and afterwards brought by both the vendor and vendee to the 
book-keeper of such fair or market, that toll be paid, ifany *be due, [*451 
and, if not, one penny to the book-keeper, who shall enter down the 
price, color, and marks of the horse, with the names, additions, and abode 
of the vendee and vendor; the latter being properly attested. Norshall such 
sale take away the property of the owner, if within six months after the horse 
is stolen he puts in his claim before some magistrate where the horse shall be 
found; and within forty days more proves such his property by the oath of 
two witnesses, and tenders to the person in possession such price as he dona 
jide paid for him in market overt.(69) But in case any one of the points 
before mentioned be not observed, such sale is utterly void; and the owner 
shall not lose his property, but at any distance of time may seize or bring an 
action for his horse, wherever he happens to find him.(70) 

By the civil law(z) an implied warranty was annexed to every sale, in 
respect to the title of the vendor; and so too, in our law, a purchaser of goods 
and chattels may have a satisfaction from the seller, if he sells them as his 
own and the title proves deficient, without any express warranty for that 
purpose.(0)(71) But with regard to the goodness of the wares so purchased, 


8 Ff. 21, 2, 1. 
1) 2 Inst. 713. 0) Cro. Jac. 474. 1 Roll. Abr. 90. 


k) Perk. 2 93. 
m) 2 Inst. 719. 


67) Long on Sales, 172. Smith’s Mercantile Law, (10 ed.) 599 (1890). 

(83 Williams on Pers. Prop. (4 ed.) 397. Hoosack v. Weaver, 1 Yeates (Pa.) 478-9, 
791). 

: Pa 1 Waterman’s Crim. Proc. 707. Edgerly v. Bush, 23 N. Y. (16 Hun.) 84 (1878). 

(70) Long on Sales, 174. 

(71) Furman v. Elmore, 2 Nott & McCord’s (S. C.) Rep. 196 (1819). Garretsee v. 
Van Ness, IN. J. Pennington, 26 (1806). Faulks v. Kamp, 3 Fed. Rep. 900 (Boyle, 
1880). Humphreys v. Comline, 8 Ind. 519 (Blackford, 1847). Gatey, McCune e¢ al. v. 
Rountree Sawyer ef al., 2 Wis. 37 (Chandler, 1850); 2 Pinney (Wis. ) 386 (1850). 2 Addi- 
son on Contracts (8 ed.) p. 971. 2 Schouler’s Pers. Prop. (2 ed.) p. 372. _ Dresser v. Ains- 
worth, 9 Barbour (N. Y.) Rep. 625 (1850). Bogart v. Chrystie, 4 Zabriskie s (N. J.) Rep. 
60 (1853). Gould v. Bourgeois, 51 N. J. L. (22 Vroom) Rep. 376 (1889). Misner et al. v. 
Granger, 4 Gilman’s Ill. Rep. 73 (1847). Ritchie v. Summers ¢/ al., 3 Yeates (Pa.) 534 

1802). Harg on Contracts, 458 (1887). 

otite vie of vendor ane eae of a specific chattel where vendor sells goods as 
his own. 2 Schoul. on Pers. Prop. (2 ed.) 372. Brown v. Cockburn, 37 Upp. Can. Q. B. 
592, 602. 1 Whart. Law of Contracts, 341 (1882). Story on Sales (4 ed.) 435. Story on 
Sale ed.) 167. 
Pa i ee by vendor. Humphreys v. Comline, 8 Blackf. (Ind.) 516, 519 (1847). 
Nixon v. Lindsay, 2 Jones Eq. (N. C.) 230, 234 (1855). Page v. Parker, 40 N. H. 47, 70 
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the vendor is not bound to answer: unless he expressly warrants them to be 
sound and good,(#)(72) or unless he knew them to be otherwise, and hath 
used any art to disguise them,(g) or unless they turn out to be different from 
what he represented them to the buyer. (73) 


(p) F. N. B. 94. (q) 2 Roll. Rep. 5. 


(1860). Misner e¢ al. v. Granger, 4 Gilm. (Ill.) 69, 73 (1847). Purchaser takes at his. 
tisk unless he exacts a special warranty. 

As to warranty to title. Faulks eZ al. v. Kamp eZ al., 3 Fed. Rep. 898, 900 (1880). 
Furman v. Elmore, 2 Nott & McC. (S. C.) 189, 196 (1812). Ritchie v. Summers é7 a/., 
3 Yeates (Pa.) 531, 534 (1803). Burt v. Dewey, 40 N. Y. 283, 285 (1869). Getty e¢ al. v. 
Rountree 2 Pinn. (Wis.) 379, 386 (1850). Morley v. Attenborough, 3 Exch. 500, 510 
ae Maxim caveat emptor applies. Wright v.. Hart, 18 Wend. (N. Y.) 449, 455 

1837). 

ae to implied warranty as to title by vendor. Defreeze v. Trumper, 1 Johns. (N. Y.) 
274, 275 (1806). Dresser v. Ainsworth, 9 Barb. (N. Y.) 619, 625 (1850). 

As to sale of horses in market overt. Edgerly v. Bush, 16 Hun. (N. Y.) 80, 84 (1878). 
2 Add. on Cont. (Abbott’s notes) *971. Bogert v. Christie, 24 N. J. L. 57, 60 (1853). 
Gould v. Bourgeois, 51 N. J. L. 361, 376 (1889). 

As to warranty by vendor of goodness of wares sold. Paul v. Hadley, 23 Barb. (N. VY.) 
521, 525 (1857). Waring v. Mason, 18 Wend. (N. Y.) 425, 439 (1837). Hargores v. Stone, 
I Seld. (N. Y.) 73, 82 (1851). 

(72) Waring v. Mason, 18 Wendell (N. Y.) Rep. 433 (1837). Paul v. Hadley, 23 Bar- 
bour’s, 525 (1857). Burt v. Dewey, 4o N. Y. (1 Hand) 285 (1869). Waring v. Mason, 18 
Wendell’s (N. Y.) Rep. 439 (1837). Wright v. Hart, 18 Wendell’s (N. Y.) Rep. 455 
(1837). Defreeze v. Trumper, 1 Johnson’s (N. Y.) Rep. 274 (1806). Hargores v. Stone, 
I Selden’s (N. Y.) Rep. 82 (1851). Nixon v. Lindsey, 2N. C. Jones Eq. 234 (1855). 
Page uv. Parker, 4o N. H. (III. Chandler) 70 (1860). 

In the case of Jones v. Bright, the plaintiff, a ship-owner, sued the defendant, a manu- 
facturer of copper, on an zplied warrauty, on a sale of copper for sheathing the plaintiff’s 
vessel, that the copper was reasonably fit and proper for the purpose for which it was sold. 
It appeared by the evidence that, in consequence of some improper treatment in the 
manufacture, by which the copper had imbibed too great a portion of oxygen, its decay 
was materially accelerated, it being thereby rendered less capable of resisting the action 
of the salt water. Best, C. J., left it to the jury to say whether the decay of the sheath- 
ing were produced by intrinsic or extrinsic causes. The jury found that its decay arose 
from some intrinsic defect in the quality. The court, after argument in banc, held the 
defendant liable, and said that a person who sells goods manufactured by himself, know- 
ing the purpose for which they are to be used by the purchaser, impliedly warrants that 
they are reasonably fit and proper for that purpose, and is answerable for Jatent defects, 
inasmuch as, being the maker, he has the means of ascertaining and guarding against 
cee defects, whereas the purchaser must necessarily be altogether ignorant of them.— 

HITTY. 

(73) There is an inaccuracy in this statement of the law. The vendor, in general, is not 
bound to answer when the goods turn out to be different in quality merely from what 
he represented them to the buyer, unless he made such representation fraudulently, 
knowing it to be false. Chandler v. Lopus, Cro. Car. 4. It has been held in Pennsyl- 
vania that there is an implied warranty that the article is what it is sold for,—the article 
it is represented to be; and that even though the sale be by sample. Thus, where a per- 
son sold an article as blue paint, and it was so described in the bill of parcels, it was held 
to amount to a warranty that the article delivered should be blue paint, and not a differ- 
ent article. Borrekins v. Bevans, 3 Rawle, 23. Fraley v. Bispham, Io Barr, 320. It is. 
well settled with regard to the quality of goods that the vendor is not answerable unless 
he expressly warrant them, or there has beeu a false and fraudulent representation or 
affirmation of a quality known by the vendor to be false. Jackson v. Wetherill, 7 Serg. 
& Rawle, 482. The rule is expressed by the phrase caveat emptor,—let the buyer beware. 
His eyes are his market. And though the seller is answerable to the buyer that the arti- 
cle sold shall be in specie the thing for which it was sold, vet if there be only a partial 
adulteration, which does not destroy the distinctive character of the thing, the buyer is 
bound by his bargain; and in doubtful cases there is no practical test but that of its 
being merchantable under the denomination affixed to it by the seller. Jennings v. 
Gratz, 3 Rawle, 168. In Massachusetts it seems to be settled that on a sale of goods with 
a bill of parcels describing or clearly designating the goods sold, there is a warranty that 
the goods are as described or designated in the bill, Heashan v. Robins, 9 Metcalf, 86. 
Still, a bare representation and no warranty will not afford an action, if the vendor 
believes the representation to be true in part. Stone z. Denney, 4 Metcalf, 151. The 
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2. Bailment, from the French Jailer, to deliver, is a delivery of goods in 
trust, upon a contract, expressed or implied, that the trust shall be faithfully 
executed on the part of the bailee.(74) As if cloth be delivered, or (in our 
legal dialect) bailed, to a tailor to make a suit of clothes, he has it upon an 
implied contract to render it again when made, and that in a workmanly 
manner.(7)(75) If money or goods be delivered to a common carrier to con- 
vey from Oxford to London, he is under a contract in law to pay, or carry 
them, to the person appointed.(s)(76) If a horse, or other goods, be 


(r) 1 Vern. 268. (s) 12 Mod. 482, 


New York case maintains the general rule of caveat emptor, except where there is a war- 

ranty or fraud. Seixas v. Wood, 2 Caine’s Rep. 48. Welsh v. Carter, 1 Wendell, 185. 

Hart v. Wright, 17 Wendell, 267. There are some cases in that State which hold to an 

implied warranty that the article is merchantable. Gallagher v, Waring, 9 Wendell, 20. 

The recent English cases of Gray v. Cox, 4 Barnw. & Cressw. 108, Jones z. Bright, 5 

ees 533, and Shepherd v, Pybus, 3 Mann. & Gr. 868, give countenance to the same. 
octrine. 

But the rule of caveat empior fitly applies only where the article was equally open to 
the inspection and examination of both parties, and the purchaser relied on his own 
information and judgment without requiring any warranty of the quality; and it does. 
not apply to those cases where the purchaser has ordered goods of a certain character, or 
goods of a certain described quality are offered for sale without being open for examina- 
tion, and when delivered they do not answer the description directed or given in the 
contract. If the article be sold by sample, and it be a fair specimen of the article, and 
there be no deception or warranty on the part of the vendor, the vendee cannot object on 
the score of the quality. It amounts to an implied warranty that the article is in bulk of 
the same kind and equal in quality with the sample. If the article should turn out not. 
to be merchantable from some latent principle of inferiority in the sample, as well as in 
the bulk of the commodity, the seller is not responsible. The only warranty is that the 
whole quantity answers to the sample. 2 Kent’s Com. 481.—SHARSWOOD. 

The following distinctions seem peculiarly referable to the sale of horses. If the pur- 
chaser gives what is called a sound price,—that is, such as, from the appearance and 
nature of the horse, would be a fair and full price for it,—if it were in fact free from 
blemish and vice, and he afterwards discovers it to be unsound or vicious, and returns. 
it in a reasonable time, he may recover back the price he has paid in an action against 
the seller for so much money had and received to his use, provided he can prove the 
seller knew of the unsoundness or vice at the time of the sale; for the concealment of 
such a material circumstance is a fraud which vacates the contract. 

But if a horse is sold with an express warranty by the seller that it is sound and free 
from vice, the buyer may maintain an action upon this warranty or special contract with- 
out returning the horse to the seller, or without even giving him notice of the unsound- 
ness or viciousness of the horse. Yet it will raise a prejudice against the buyer’s evidence 
if he does not give notice within a reasonable time that he has reason to be dissatisfied 
with his bargain. H. Bla. 17. 

The warranty cannot be tried in a general action of assumpsit to recover back the price 
of the horse. Cowp. 819. Ina warranty it is not necessary to show that the seller knew 
of the horse’s imperfections at the time of the sale.—CHRISTIAN. Ritchie v. Summers 
et al., 3 Yeates, Pa. 531, 537 (1803). Ex’rs of Garretsie v. Van Ness, 1 Penn. (N. J.) 17, 
23, (1806). 

(74) sd an on Negligence (2 ed.) 879. Bateman on Com. Law, 363, 364. Where the 
identical thing delivered is to be restored in the same name altered from, the contract is. 
one of bailment; but where the receiver is under no obligation to restore the specific arti- 
cle, but may return another thing of equal value, or the money value, the contract is 
one of sale. Westphal v. Sipe ef a/., 62 Ill. App. 111 (1895). Bailment defined. Schouler 
on Bailments (2 ed.) 2, 10. Angell on Carriers (5 ed.) 3. Browne on Carriers (Wood’s) 
2. Edwards on Bailments (2 ed.) I. : 

(75) Jones & Glass v. Littlefield, 3 Verg.’s (Tenn.) Rep. 133, 140 (1832). Todd v. 
Figley, 7 Watts (Pa.) 542, 543 (1838). When goods are entrusted to one for working up, 
as to a dressmaker, such a bailee is not only bound to ordinary care and diligence in: 
securing and procuring the goods, but also to the exercise of due and ordinary skill in 
the employment of the bailee’s art and business about it. Lincoln v. Gay, (Mass.) 42 N. E. 
Rep. 95 (1895). Kuehn v. Wilson, 13 Wis. 104. Gamber v. Wolaver, 1 W. & S. 60. 
Smith v. Meegan, 22 Mo. 150. Spangler v. Eicholtz, 25 Til. 297. f 

(76) Southern Express Co. v. Shea, 38 Ga. 519, 527 (1868). Baugh v, McDaniel & 
Strong, 42 Ga. 641, 655 (1871). Chevallier v. Straham e/ a/., 2 Tex. 115, 117 (1847). The 
common law rule as to carriers is thus stated by Mr. Justice Clifford, ‘‘ Common carriers. 
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452] delivered to an innkeeper or his servants, he is bound to keep *them 


by water, like common carriers by land, in the absence of any legislative provisions pre- 
eerie a different rule, are insurers of goods shipped, and are liable in all ene Ge 
for every loss and damage, however occasioned, unless it happens from the act o a 4 
the public enemy, or by the act of the shipper, or from some other cause, bes acciden 
expressly excepted in the bill of lading.’? The Maggie Hammard, 9 we neh a 
(1869). Smith Merc. Law, 168. New Jersey Steam Navigation Co. v. Merc! at 
Bank of Boston, 6 How. 344, 381 (1848). ‘The commion law liability of carriers exists in 
full force in Virginia. Murphy, Brown & Co, v. Staton, 3 Munf. 239. : 

Mr. Justice Daniel, in a dissenting opinion, says, ‘‘The rule which makes [a Peas. 
an insurer against every thing but the act of God or the public enemy, makes him an 
insurer as to performances only which are consistent with his undertaking as carrier. 
New Jersey Steam Navigation Co. v. Merchants’ Bank of Boston, 6 How. 344, 417 
1848). 
eee te interruption of a voyage by an embargo does not put an end to the ees 
tract on the part of a carrier to carry goods from one point to another. Hadley v. Clar ; 
8 Tenn. Rep. 259, cited in Bork v. Norton, 2 McLean, 422, 428 (1841), but it is said, ‘*A 
distinction, it seems to me, may well be drawn between a contract for the transportation 
of goods upon the high seas and over lakes of but limited extent. In the former case the 
risks are numerous, but, being well understood, may, to some extent, at least, be pro- 
tected by an insurance. But the main difference is that transportation by sea is the only 
means of conveyance in the one case, while, in the other, if obstructions on the water 
occur by ice or otherwise, a land transportation may be adopted. And the contract is 
made in reference to the fact either express or implied.”” : 

The law imposes upon the common carrier the obligation of safety, as to goods whilst 
in his possession, and uniess relieved from “liability by the act of God”’ or the public 
enemy, he is responsible in damages, although there may be no actual negligence on his 
part. Davis e¢ a/. v. Wabash, St. L. & Pac. Ry. Co., 89 Mo. 340, 349 (1886). 

To exempt a carrier from liability for injuries happening to goods while he is trans- 
porting them for hire, he must show that he was free from fault at the time the injury or 
damage happened, and that no act or neglect of his concurred in or contributed to the 
injury. Michaels e¢ al. v. New York Central R. R. Co., 30 N. Y. 564 (1864). : 

In such cases, the shipper having shown a delivery of goods to the carrier, the onus is 
upon the carrier to show that the damage to or loss of the goods was caused by an act of 
God or otherwise, which would exempt him from liability. If, in establishing his 
defence, facts and circumstances also appear tending to show that his negligence 
co-operated to produce the damages, he must show that these facts did not directly con- 
tribute to the damage, to relieve himself of liability. Davis e¢ al. v. Wabash, St. L. & 
Pac. Ry. Co., 89 Mo. 340 (1886). Wolf v. Express Co., 43 Mo. 423. Read v. Railroad, 
60 Mo. 206. Pruitt v. Railroad, 62 Mo. 529. Reeves v. Railroad, 10 Wall. 189, 190. 
Michaels e¢ al. v. New York Central R. R. Co., 30 N. Y. 564 (1864). 

Where goods are shipped on a vessel, under a bill of lading, excepting dangers of the 
seas and navigation, but containing no exception of loss by breakage, if the goods be 
properly stowed with reference to their character and their apparent condition, the vessel 
will not be liable for their breakage. Twelve Hundred and Sixty-five Vitrified Stone- 
ware Sewer Pipes, etc., 5 Ben. 402 (1871). 

Where delivery of goods was prevented by the act of God, as by obstruction caused by 
ice forming in a stream. West v. The Steamboat Berlin, 3 Iowa, 532 (1856). Where 
injury is caused by sudden and violent flood. The Farragut, 10 Wall. 334, 339 (1870). 
The liability of a boat owner is narrowed by an exception in the bill of lading, “ dangers 
of the river which are unavoidable, and he is relieved from all liability for accidents and 
loss occasioned by hidden obstructions newly placed in the river, of a character such as 
human skill and foresight could not discover and avoid.” Gordon & Walker v. Buchanan 
& Porterfield, 5 Yerg. (Tenn.) 71 (1833). The act of God, which will excuse a common 
carrier, must be a direct and violent act of nature. Friend etc. v. Woods, 6 Gratt. (Va.) 
189, 196 (1849). ‘The same doctrine declared in Forward v. Pittard, 1 Tenn. Rep. 27, by 
lord Mansfield is declared in McArthur v, Lears, 21 Wend. (N. Y) 196, it being said that, 
‘“‘no matter what degree of prudence may be exercised by the carrier and his servants; 
although the delusion by which it is baffled, or the force by which it is overcome, be 
inevitable, yet, if it be the result of human means, the carrier is responsible.’ 

To excuse a carrier from liability, when the loss of the goods is occasioned by the act 
of God, the act of God must be the proximate cause, and there be no concurrence of his 
negligence, with the act of God producing the loss. New Brunswick Steamboat & 
Canal Transfer Co. v. Tiers e¢ al., 24 N. J. L. 697 ( 1853). 

Questions of negligence are not a matter of law, but must be submitted to the jury 


Barber v. Town of Essex, 27 Vt. 62 (1854). Northern Central Ry. Co. v. State of Mary- 
Jand etc., 29 Md. 420 (1868), 
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safely, and restore them when his guest leaves the house.(¢)(77) If 
(t) Eriz. Co. 212 


As a rule, a carrier is bound to account to a bailor for damages caused to the articles 

entrusted for carriage by any negligence on the part of the carrier. Negligence, however, 
is the absence of care according to the circumstances. Frankford v. Bristol Turnpike Co. 
v. Philadelphia & Trenton R. R. Co., 54 Pa. St. 345 (1867). 
_ (77) Story on Bailments (9 ed.) 59, 68, 406, 407. An innkeeper holds out a general 
invitation to all travelers to come to his house and receives a reward for his hospitality. 
The law, in return, imposes on him corresponding duties, one of which is to protect the 
property of those whom he receives as guests, Clute v. Wiggins, 14 Johns. (N. Y.) 175, 
(1817). 

The liability of an innkeeper for a loss by his guest extends to all the movable goods 
and money, which are placed within the inn, and is not restricted to such things and 
sums only, as are necessary and designed for the ordinary travelling expenses of the guest. 
Berkshire Woolen Co. v. Proctor e¢ al., 7 Cush. 417 (1851). Wilkins v. Earl, 44 N. V. 
174, 179. Kellogg v. Sweeney, 1 Lans. (N. Y.) 397. Pinkerton v. Woodward, 33 Cal. 
357. Sneider v. Geiss, 1 Yeates (Pa.) 34. 

To render an innkeeper liable for goods of a guest lost or stolen from his house, it is 
not necessary that the goods should be delivered into his special keeping; nor to prove 
negligence. Clute v. Wiggins, 14 Johns. (N. Y.) 175 (1817). On authority of Calye’s 
Case, 8 Co. 32. Bennet v. Miller, 5 Term Rep. 273. 

A guest cannot recover of a common innkeeper for property lost by fire, occasioned by 
inevitable casualty or superior force, unaccompanied by negligence on the part of the 
innkeeper or his servants. Merritt v. Claghorn, 23 Vt. 177 (1851). Cutler e¢ al. v. 
Bonney é al., 30 Mich. 259 (1874). 

The goods of the guest being in the inn will charge the innkeeper with liability in case 
of loss. McDonald v. Edgerton, 5 Barb. 560. Burrows v. Trieber, 21 Md. 320. Packard 
v. Northcroft, 2 Met. (Mass.) 439. When goods are within an inn. Norcross v. Nor- 
cross, 53 Me. 164. 

When the relation of innkeeper and guest is established. Ross v. Mellin, (Minn.) 32 
N. W. Rep. 172. 

When it ends. Wintermate v. Clarke, 5 Sandf. 262, McDaniels v. Robinson, 28 Vt. 
387. Lawrence ef al. v. Howard, 1 Utah, 142 (1874). Murray v. Marshall, 13 Pac. Rep. 
589. Lasseen v. Clark, 37 Ga. 242. Cookendale v. Eaton, 40 How. Pr. (N. Y.) 266. 

A hotel kept by a corporation is an inn and the corporation an innkeeper and liable 
for the safety of the property of its guests. Magee v. Pacific Improvement Co,, 98 Cal. 
678 (1893). Fay v. Pacific Improvement Co., 93 Cal. 253. ; ; 

An innkeeper’s liability for the baggage of his guest is not terminated the instant the 
guest pays his bill and leaves the hotel, but continues for such a reasonable time thereafter 
as may be necessary for him to secure its removal, or, if the innkeeper, in the ordinary 
course of his business, undertakes its removal to a railroad or to some other common 
carrier, until he has made performance. Maxwell v. Gerard, 84 Hun. 537 (1895 ). 

It has been held in New York that a restaurant keeper, in whose custody wraps and 
other articles of wearing apparel have been temporarily placed for safe-keeping, is liable 
as a bailee under the rule laid down in Bunnell v. Stern, 122 N. Y. 539, and Bird vz. 
Everard, 4 Misc. Rep. (N. Y.) 104; S. C. 53 N. ¥. St. Rep., 210. Buttman v. Dennett, 1 
Misc. Rep. 462 (1894). But a restaurant keeper is not an insurer of the effects of his cus- 
tomers; only the ordinary care called 2 S 5 i aaa is required of him. 
Simpson v. Rourke, 13 Misc. Rep. (N. Y.) 230 (1895). 

When a guest enot a Bocce Magee v. Pacific Improvement Co., 98 Cal. 678 

1893). ; 
fe es a traveller will be considered a guest of an innkeeper he must have actually 
taken up his abode in the inn. Lynor v. Massop, 36 Upp. Can. (Q. B.) 230. Seay 
hoper v, Clair, 10 Daly. (N. Y.) 265. Arcade Hotel Co. v. Wiatt, 2 West. Rep. 368. 
Strauss v. County Hotel & Wine Co., 49 L. T. Rep. (N. S.). 

Where held a guest and not a boarder. Hancock v. Rand, 17 Hun. (N. Y.) 279. 
Mowers v. Fethers, 61 N. Y. 34. Pinkerton v. Woodward, 33 Cal. 557. shgecnol v. 
Bailey; 25 Iowa, 553. Hall v. Pike, 100 Mass. 495. Guest distinguished from a boarder. 

vart v. McCready, 24 How. Pr., 62. : 

Bre who Bee tie ree to an innkeeper to be fed, is a guest, although he Dee sens 

lodge at the inn or receive any refreshment therein. Mason ef al. v. Thompson, 19 Pick. 

Mass. ) 280 (1830). : 

An eee aee will be liable for loss of wearing apparel of his guests entrusted to a 
i i i if i tom of the house, notwithstanding, 

servant while taking their meals, if it be the custo ‘ ete Raa een 

there is another place provided for the checking of such articles. Leabold v. Southern 


Hotel Co., 54 Mo. App. 567 (1893). a. ’ 2 
x ees TER may recover damages for injury to his goods while a guest of an 
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a man takes in a horse, or other cattle, to graze and depasture in his grounds, 
which the law calls agistment, he takes them upon an implied contract to 
return them on demand to the owner.(~)(78) If a pawnbroker receives plate 
or jewels as a pledge, or security, for the repayment of money lent thereon 
at a day certain, he has them upon an express contract or condition to restore 
them, if the pledger performs his part by redeeming them in due time:(w)(79) 


(wu) Cro. Car, 271. (w) Cro. Jac, 245. Yely. 178. 


innkeeper, caused by want of ordinary care. Scheffer v. Corson, (S. D.) 58 N. W. Rep. 


Tn a Minnesota case an innkeeper has been held liable for the loss of goods by one 
visiting a boarder. Lusk v. Belote, 22 Main. 468. 

To make one liable as an innkeeper, at common law, for loss of the goods entrusted 
to his care, it must appear that the owner visited the inn for the purpose which the com- 
mon law recognizes as the purposes for which innsare kept. Carter v. Hobbs, 12 Mich. 
52 (1863). Fitch v. Casler, 17 Hun. (N. Y.) 126. Curtis v, Murphy, 63 Wis. 4. Where 
persons are boarders and not guests. Manning v. Wells, 9 Humph. (Tenn.) 746. Kisten 
v. Hildebrand, 9 B. Monr. (Ky.) 72, 74. Norcross v. Norcross, 53 Me. 163. 

An innkeeper is bound to extraordinary diligence in preserving the property of his 
‘guests entrusted to his care, where they have complied with all reasonable rules of the 
inn. Adams v. Clem, 41 Ga. 65, 67 (1870). 

“At common law the negligence of the guest in the care of his goods generally exempts 
the landlord from liability for their loss.’’ Earl J., in Rosenplanter v. Roselle, 54 N. Y 
268. 

An innkeeper may show himself absolved from liability for the loss of goods or prop- 
erty of his guest by showing affirmatively that the loss is not attributable to any fault or 
want of care on the part of himself or his servants. Metcalf v. Hess, 14 Ill. 129 (1852). 
The innkeeper may also relieve himself from liability for such losses by showing that the 
loss is attributable to the negligence of the guest. Fowler v. Dorlon ef a/., 24 Barb. (N. 
Y.) 384 (1856). Cases involving the negligence of guests. Burgess v. Clements, 14 
M. &S., 306. Armistead v. White, 29 Law J. (O. B.) 524. 

(78) Underhill’s Law of Torts (6 ed.) 48. Agistors of cattle are only bound to exercise 
ordinary care. Umlauf v. Bassett, 38 Ill. 96 (1865). They will only become liable for 
loss or injury to such property where there is a want of such care. Mansfield v. Cole, 
61 Ill, 191 (1871). Where cattle are in the hands of agistors for delivery upon sale by 
the owners, they will only be required in the matter of care and delivery to act with 
reasonable care and diligence, and in accordance with the usages and customs of carry- 
ing on their business. Union Stock Yard & Transit Co. v. Mallory & Zimmerman Co., 
157 Ill. 554; s.c. 41 N. E. Rep. 888 (1895). 

When live stock is in charge of an agistor, he is required to take the same care only 
that an ordinarily prudent man would take of his own property. Murray v. Rhodes, 3 
Lack. Jur. (Pa.) 123. Brush v. Clarendon Land Investment & Agency Co. (Lim.) e¢ ai., 
2 Tex. Civ. App. 188, 192 (1893). O’Keefe v. Talbot, 84 Iowa, 233 (1892). 

An agistor claiming a lien for feeding live stock cannot enforce the same, except in 
pursuance of a statute providing a method; and, in case he sell the horse without pro- 
viding the method prescribed by statute, the owner of the stock may resume possession 
of the stock or bring an action for its conversion. Greenawalt v. Wilson Recr. etc., 52 
Kan. 109 (1893). 

Where a horse is taken by one on trial, to purchase if pleased, is returned to the owner 
injured, to relieve the bailee from liability for the injury or loss of the horse, he must 
show that the injury was without fault on his part, or prove that he used such ordinary 
care that the proper inference would be that the injury was unavoidable. Nichols 7, 
Balch, 8 Misc. Rep. (N. Y.) 452, 455; s. c. 28 N. Y. Supp. 667 (1894). 

Mr. Justice Story says: “A bailment is a delivery of a thing in trust for some special 
object or purpose, and upon a contract, express or implied, to conform to the object or 
purpose of the trust.” Story on Bailm. 22. In this the learned author closely follows 
Blackstone, to whose language, however, he takes exception, as making use of one or 
two ambiguous expressions. Sir William Jones on the other hand has defined bailment 
as a delivery of goods ‘‘on condition,” or (as he elsewhere says) ‘‘in trust on a contract” 
that they shall be eventually restored or redelivered. Jones Bailm. 1, 117. Chancellor 
Kent defines bailment to be a delivery of goods in trust, upon a contract, express or 
implied, that the trust shall be duly executed, and the goods restored by the bailee, as 
soon as the purpose of the bailment shall be answered. 2 Kent Com. 558. Schou'ers 
Bailments and carriers (2 ed.) 2. 

(79) I Schoul. on Pers. Prop. (2 ed.) 466. A pledgee of notes as collateral security for 
a debt is bound, so far as the general owner of the notes is concerned, to use reasonable 
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for the due execution of which contract many useful regulations are made by 
statute 30 Geo. II. c. 24. And so if a landlord distrains goods for rent, ora 
parish officer for taxes, these for a time are only a pledge in the hands of the 
distrainors, and they are bound by an implied contract in law to restore them 
on payment of the debt, duty, and expenses, before the time of sale: or; 
when sold, to render back the overplus.(80) If a friend delivers any thing 
to his friend to keep for him, the receiver is bound to restore it on de. 
mand;(81) and it was formerly held that in the mean time he was answerable 
for any damage or loss it might sustain, whether by accident or otherwise;(x) 
unless he expressly undertook(_y)(82) to keep it only with the same care as 
his own goods, and then he should not be answerable for theft or other acci- 
dents. But now the law seems to be settled,(z) that such a general bailment 
will not charge the bailee with any loss, unless it happens by gross neglect, 
which is an evidence of fraud: but, if he undertakes specially to keep the 
goods safely and securely, he is bound to take the same care of them asa 
prudent man would take of his own.(a)(83) 

In all these instances there is a special qualified property transferred from 
the bailor to the bailee, together with the possession. It is not an 
absolute property, because of his *contract for restitution; the bailor [*453 
having still left in him the right to a chose in action, grounded upon 
such contract.(84) And, on account of this qualified property of the bailee, 
he may (as well as the bailor) maintain an action against such as injure or 
‘take away these chattels.(85) The tailor, the carrier, the innkeeper, the 


=) Co. Litt. 89. dent by fire or theft, provided his own goods per- 
y) 4 Rep. 84. ished in the same manner; “ jura enim nostra,” says 
z) Lord Raym. 909. 12 Mod. 487. Stiernhook, ‘‘ dolum presumunt, st una non pereant.’” 
a) By the laws of Sweden the depositary or bailee Dejure Sueon. l. 2, c. 5. 


-of goods is not bound to restitution in case of acci- 


diligence to protect the security and see that it does not outlaw. Northwestern National 
Bank of Aberdeen v. J. Thompson & Sons’ Manufg. Co., 71 Fed. Rep. 113 (1895). 

A pawnee cannot sell the pledge without a previous demand of payment, although the 
debt is technically due immediately. Stearns v. Marsh, 4 Denio (N. Y.) 227. ; 

Where the pledgee of shares of stock, as collateral security for a debt, improperly dis- 
poses of the same, the bailor is entitled to recover the precise number of shares from the 
bailee. Krouse v. Woodward, 110 Cal. 638; s.c. 42 Pac. Rep. 1084 (1895). Atkins v. 
Gamble, 42 Cal. 86 (1871). And where such a pledge has been wrongfully sold so that 
it cannot be restored, the pledger is not bound to tender the debt in order to entitle him- 
self to maintain an action for the wrongful sale. Wilson v. Little e¢ a/., 2 Const. (N. Y.) 


443. ; : 
(80) Cony v. Forest, 126 Mass. 97, 101 (1879). There cannot be a bailment without a 
contract. 
(81) Montgomery Adm’r, etc. v. Evans, 8 Ga. 178, 182 (1850). 
(82) Price v. Stone, 49 Ala. 543, 551 (1873). Binn’s Justice Brightley, (10 ed. 1895) 


“p. 69. 

yi (83) Griffith v. Zipperwick ef. al., 28 Ohio St. 388, gor ((1876). Ames v. Belden, 17 
Barb. (N. Y.) 513, 517 (1854). Angell on Carriers (5 ed.) 52. Story on Bailments (9 ed. ) 
70. Foster e¢. al, Exc’r v. Essex Bank, 17 Mass. 479, 500 501 (1821). 

(84) Story on Bailments (9 ed.) 107. ; 

(85) Bateman on Com. Law, 451. 1Comyn’s on Contracts, 38. Doctrine of Contracts, 
Verplank 33, A bailee is not liable for loss of goods by inevitable accident under his 
command and responsibility. Sturm v. Boker, 150 U. S. 312, 330 (1893).. 

The right of recovery against a gratuitous bailee is based upon the existence of gross 
negligence. Mason v. Union Stock Yards Co., 60 Mo. App. 93 (1894). 

If a chattel in the possession of a hirer is lost through his fault or neglect, or that of 
his servant acting within the scope of his employment, the hirer is liable for its value to 
the owner. United States v. Yukesr, 60 Fed. Rep. 641, 642 (1894). ae ; 

While the failure to return a chattel or its return in a damaged condition, by a hirer, 
may be prima facie evidence of negligence on his part, the bailee may relieve himself 
of liability by showing that it was not lost or injured as the result of the carelessness or 
negligence of himself or his servants. McLaughlin v. New York Lightering & Trans- 
portation Co., 7 Misc. Rep. (N. Y.) 119, 121, 8. c., 27 N. Y. Supp. 248 (1894). Claflin v. 
Myer, 75 N. Y. 260. Siegman v. Keeler, 4 Misc. Rep. (N. Y.) 530. 
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agisting farmer, the pawnbroker, the distrainor, and the general bailee, may 
all of them vindicate, in their own right, this their possessory interest, 


The rule that a gratuitous bailee is responsible only for the want of care which is taken 
by the most inattentive, cannot be applied to all cases of bailment without reward. 
When securities are deposited with banks accustomed to receive such deposits, they are 
liable for any loss thereof occurring through the want of that degree of care which good 
business men should exercise in keeping property of such value. Gray ef. al. v. Mer- 
tiam, 148 Ill. 179, 187, 188 (1893). Bank v. Zent, 39 Ohio St. 105. ’ ; 

This rule has been declared as to the liability of banks acting as gratuitous bailees in 
the care of special deposits; such bailees are bound to exercise such reasonable care as 
men of common prudence usually bestow for the protection of their own property of a 
similar character. Gross negligence in the case of such bailees is nothing more than a 
failure to bestow the care which the property in its situation demands; and the omission 
of the reasonable care required is the negligence which creates the liability, and whether 
this existed is a question of fact for the jury to determine. Preston v. Prather, 137 
U.S. 604. 

Where a chattel, for instance a picture, is placed by its owner in the gallery of another 
for a reciprocal benefit, the latter is not a gratuitous bailee, and is bound to ordinary care 
in its safe custody. Hardegg v. Willards, 12 Misc. Rep. (N. Y.) 15 (1895). A corpora- 
tion which borrowed coins for exhibition in its museum has been held liable for their 
loss by reason of its gross negligence. Smith v. Library Board of City of Minneapolis 
(Minn.) 59 N. W. Rep. 979. 

‘‘In a depository’s contract the engagement to keep safely increases his obligation, 
though it can hardly be held to bind him absolutely for the safety of the goods. It 
binds him according to its terms, giving to these a fair and reasonable interpretation.”’ 
Edwards on Bailments (2 ed.) 45. 

A private carrier is bound to use ordinary diligence and is consequently responsible 
only for losses resulting from ordinary negligence. Verner e?. al. v. Sweitzer, 32 Pa. St. 
208, 212 (1858). 

Common carriers are liable for losses by fire, though guilty of no neglect, unless it 
happens by lightning. Mr. Justice Woodbury, in New Jersey Steam Navigation Co. 
v. Merchants’ Bank of Boston, 6 How. 344, 425 (1848). Gilmore v. Carman, citing 1 
Smedes & Marsh (Miss.) 279. King e¢ al. v. Shepherd, 3 Story’s Rep. 360 and other 
authorities, 

The decision in 6 How. 344 caused the enactment of an act of Congress passed on the 
3d of March, 1851, (9 Stat. at L. 635,) entitled, ‘‘An act to limit the liability of ship- 
owners, and for other purposes.’”? This act provides that no owner of any ship or 
vessel shall be liable to answer for any loss or damage which may happen to any goods 
or merchandise which shall be shipped on board any such ship or vessel, by reason of 
any fire happening on board the same, unless such fire is caused by design or neglect of 
such owner, with a proviso that the parties may make such contract between themselves 
on the subject as they please. The 7th section of this act that ‘‘ This act shall not apply 
to the owner or owners of any canal-boat, barger, or lighter, or to any vessel of any 
description whatsoever, used in rivers or in canal navigation.’’? This exception was held 
by the Supreme Court of Michigan not to include vessels used on the great lakes, and the 
owner of a boat destroyed by fire on Lake Erie was held not responsible for the loss of 
goods which were being transported from New York to Detroit. American Transporta- 
tion Co. v. Moore e¢ al., 5 Mich. 368 (1858). Affirmed on writ of error, to United States 
Supreme Court, in Moore e¢ a/. v. American Transportation Co., 24 How. I (1860). 

A bailee may, by express contract, either increase or limit his common law responsi- 
bility. Farmers’ & Mechanics’ Bank v. Champlain Transportation Co., 23 Vt. 186, 205 
oer So may a common carrier. Cooper e/ al. Exers. etc. v. Berry ef al., 21 Ga. 526 

1857). But while the implied liability of a common carrier may be gratified by express 
‘contract or general notice, the burden of proof is on the party setting it up. Verner ef al. 
v. Sweitzer, 32 Pa. St. 208, 213 (1858). 

But no notice or contract can exonerate a common carrier from liability for damage 
occasioned by his negligence or misconduct. Sager v. Portsmouth, S.& P. & BE. R.R. 
Co., 31 Me. 228, 235. Cole v. Goodwin, 19 Wend. (N. Y.) 251. Wyld v- Pickford, 8 
Mees. & Welsh, 443. Hinton v. Dibbin, 2 Ad. & Ell. (N. S.) 646. 

; arene Sow even bya Sea peas with the owner, discharge themselves 
rom the ordinary care encumbent on a bailee for hire. Rogers, J. 
R. R. Co. v. Baldauf, 16 Pa. St. 67, 77 (1851). ieee erence en 2. 

And although they may limit the export of their liability to discharge them from 
pape ey it ee Hoa ean to orer clearly that the persons with whom they deal are 

ully informed of the terms and effect of the notice. am 
Baldauf, 16 Pa. St. 67, 78 (1851). Sanam ngerl ass SEE. Ce 
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against any stranger or third person.(4)(86) For being responsible to the 
bailor, if the goods are lost or damaged by his wilful default or gross negli- 
gence, or if he do not deliver up the chattels on lawful demand, it is there- 
fore reasonable that he should have a right of action against all other persons 
who may have purloined or injured them; that he may always be ready to 
answer the call of the bailor.(87) 

3. Hiring and or) 0wing are also contracts by which a qualified property 
may be transferred to the hirer or borrower: in which there is only this dif- 
ference, that hiring is always for a price, or stipend, or additional recom- 
pense: borrowing is merely gratuitous.(88) But the law in both cases is the 
same.(89) ‘They are both contracts, whereby the possession and a transient 
property is transferred for a particular time or use, on condition to restore 
the goods so hired or borrowed as soon as the time is expired or use per- 
formed; together with the price or stipend (in case of hiring) either expressly 
agreed on by the parties, or left to be implied by law according to the value 
of the service. By this mutual contract, the hirer or borrower gains a tem- 
porary property in the thing hired, accompanied with an implied condition 
to use it with moderation, and not to abuse it; and the owner or lender 
retains a reversionary interest in the same, and acquires a new property in 
the price or reward. ‘Thus if a man hires or borrows a horse for a month, 
he has the possession and a qualified property therein during that period; on 
the expiration of which his qualified property determines, and the owner 
becomes (in case of hiring) entitled also to the price for which the horse was 
hired. (c¢) (go) 


{b) 18 Rep. 69. : (c) Yelv. 172. Cro. Jac. 236. 


Whether a bailor has notice of a limitation of its liability by a common carrier is a 
question for the jury. Brown v. Eastern Railroad Co., 16 Cush. (Mass.) 97. 

A mere general notice, limiting the responsibility of a carrier, when brought to the 
knowledge of the owner of goods, ought not to have the effect of limiting this responsi- 
bility, unless there is very clear proof that the owner expressly assented to it, as forming 
the basis of the contract. Farmers’ & Mechanics’ Bank v. Champlain Transportation 
Co., 23 Vt. 186, 206 (1851). New Jersey Steam Navigation Co. v. Merchants’ Bank of 
Boston, 6 How. 344, 382 (1848). ites 

A carrier of live stock cannot by a special contract relieve himself from liability for 
negligence. Armstrong ef al. v. United States Express Co., 159 Pa. St. 640, 643, s. c.; 
28 Atl. Rep. 448 (1894). The Hugo, 57 Fed. Rep. 403. Atchison, T. & S. F. Ry. Co. uv. 
Grant (Tex. Civ. App.), 28S. W. Rep. 286. Atchison, T. & S. F. Ry. Co. v. Lawler (Neb.), 
58 N. W. Rep. 968. : ne : 

Express companies are common carriers and they cannot by insertion in their contracts for 
the carriage and delivery of goods, of a clause limiting their liability to that of forwarders 
only, relieve themselves from responsibility for losses caused by the negligence or mis- 
feasance of those they may employ to transport the goods. Hooper v. Wells, Fargo & 
Co., 27 Cal. 11 (1864). Bank of Kentucky v. Adams Express Co., 93 U. S. 174 (1876). 

A common carrier may not relieve itself from any liability imposed upon it by law 
under the dictates of public policy; but, upon the other hand, upon any question of 
private rights, or the right of private property, it may, for a consideration lessen the 
degree of responsibility which attaches to it as an insurer by any contract not in itself 
unreasonable. And a term of exemption releasing the carrier from liability for fire from. 
any cause whatsoever will not be held void, as unconceivable or unreasonable, Cali-- 
fornia Powder Works v. Atlantic & Pac. R. R. Co., 45 Pac. Rep. 691 (Cal. 1896). 

(86) Angell on Carriers (5 ed.) 328. Story on Bailments (9 ed.) 93, 248, 312. Beven 
on Negligence (2 ed.) 884. Broom’s Parties to Actions, 206. 

(87) Schley v. Lyon & Rutherford, 6 Ga. 530, 538 (1849). Kehr e¢ Claoaklallyern7 
Ind. 405, 408 (1888). Bateman on Com. Law, 395. 

(88) Neel v. The State, 33 Texas App. 408, 409 (1894). 

( 2) Story on Bailments (g ed.) 212. The learned commentator has here followed lord 
Holt, who has treated a commodatum and Jocatio without distinction. Lord Raym. gré. 
But this seems to be properly corrected by Sir W. Jones (85;) who concludes that the 
hirer of a thing is answerable only for ordinary neglect, but that a gratuitous borrower 
is responsible even for slight negligence. Ib. 120.—CHRISTIAN. 

(ea) 2 Story on Contracts (5 ed.) 23. 
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*454 | * There is one species of this price or reward, the most usual of 

any, but concerning which many good and learned men have in for- 
mer times very much perplexed themselves and other people, by raising 
doubts about its legality 7 foro conscientig.(g1) ‘That is, when money 1s 
lent on a contract to receive not only the principal sum again, but also an 
increase by way of compensation for the use; which generally is called zterest 
by those who think it lawful, and wswry by those who do not so.(92) For the 
enemies to interest in general make no distinction between that and usury, hold- 
ing any increase of money to be indefensibly usurious. And this they ground 
as well on the prohibition of it by the law of Moses among the Jews, as also 
upon what is said to be laid down by Aristotle,(d) that money is naturally 
barren, and to make it breed money is preposterous and a perversion of the 
end of its institution, which was only to serve the purposes of exchange and 
not of increase. Hence the school divines have branded the practice of 
taking interest, as being contrary to the divine law both natural and revealed; 
and the canon law(e) has proscribed the taking any the least increase for the 
loan of money as a mortal sin. 

But, in answer to this, it hath been observed, that the Mosaical precept was 
clearly a political, and not a moral, precept. It only prohibited the Jews 
from taking usury from their brethren the Jews, but in express words per- 
mitted them to take it of a stranger:(/) which proves that the taking of 
moderate usury, or a reward for the use, for so the word signifies, is not 
malum in sé;(93) since it was allowed where any but an Israelite was con- 
cerned. And as to the reason supposed to be given by Aristotle, and deduced 
from the natural barrenness of money, the same may with equal force be 
alleged of houses, which never breed houses; and twenty other things, which 
nobody doubts it is lawful to make profit of, by letting them to hire.(g5) 

And though money was originally used only for the purposes of ex- 
*455] change, yet the laws of any state *may be well justified in permitting 

it to be turned to the purposes of profit, if the convenience of 
society (the great end for which money was invented) shall require it. And 
that the allowance of moderate interest tends greatly to the benefit of the 
public, especially in a trading country, will appear from that generally 
acknowledged principle, that commerce cannot subsist without mutual and 
extensive credit. Unless money therefore can be borrowed, trade cannot be 
carried on; and if no premium were allowed for the hire of money few per- 
sons would care to lend it; or at least the ease of borrowing at a short warn- 
ing (which is the life of commerce) would be entirely at an end. Thus, in 
the dark ages of monkish superstition and civil tyranny, when interest was 
laid under a total interdict, commerce was also at its lowest ebb, and fell 
entirely into the hands of the Jews and Lombards: but when men’s minds 
began to be more enlarged, when true religion and real liberty revived, com- 
merce grew again into credit: and again introduced with itself its inseparable 
companion, the doctrine of loans upon interest. And, as to any scruples of 
conscience, since all other conveniences of life may either be bought or hired, 
but money can only be hired, there seems to be no greater oppression in 
taking a recompense or price for the hire of this, than of any other conven- 
ience. ‘To demand an exorbitant price is equally contrary to conscience, for 


(a) Polit..1,c.10. This passage hath been sus- fe Decretal. 1. 5, tit. 19. 
pected to be spurious. ) Deut. xxiii. 20. 


(91) [In the forum of the conscience. ] 

92) Rodman v, Munson, 13 Barb. (N. Y.) 63, 76 (1852). 

ee [Wicked in ey 

(94) Mason, Craig ef a/. v. Callender, Flint & Co., 2 Minn. 350, 362 (1858). 
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foe SOE or the loan of a sum of money: but a reasonable equiva- 
ee a Ene os inconvenience, which the owner may feel by the want 
, the hazard of his losing it entirely, is not more immoral in 

one case than it is in the other. Indeed, the absolute prohibition of lending 
upon any, even moderate, interest, introduces the very inconvenience which 
at seems meant to remedy. The necessity of individuals will make borrowing 
unavoidable. Without some profit allowed by law, there will be but few 
lenders; and those principally bad men, who will break through the law, and 
take a profit; and then will endeavor to indemnify themselves from the 
danger of the penalty, by making that profit exorbitant. A capital 
*distinction must therefore be made between a moderate and ex- [*456 
orbitant profit; to the former of which we usually give the name of 
interest, to the latter the truly odious appellation of usury: the former is 
necessary in every civil state, if it were but to exclude the latter, which 
ought never to be tolerated in any well-regulated society. For, as the whole 
of this matter is well summed up by Grotius;(g) ‘“‘if the compensation 
allowed by law does not exceed the proportion of the hazard run, or the want 
felt, by the loan, its allowance is neither repugnant to the revealed nor the 
natural law: but if it exceeds those bounds, it is then oppressive usury; and 
sane a municipai laws may give it impunity, they can never make it 
just.’’(95 

We see that the exorbitance or moderation of interest, for money lent, 
depends upon two circumstances; the inconvenience of parting with it for the 
present, and the hazard of losing it entirely. ‘The inconvenience to individual 
lenders can never be estimated by laws; the rate therefore of general interest 
must depend upon the usual or general inconvenience. ‘This results entirely 
from the quantity of specie or current money in the kingdom; for the more 
specie there is circulating in any nation, the greater superfluity there will be 
beyond what is necessary to carry on the business of exchange and the com- 
mon concerns of life. In every nation or public community there is a certain 
quantity of money thus necessary; which a person well skilled in political 
arithmetic might perhaps calculate as exactly as a private banker can the 
demand for running cash in his own shop: all above this necessary quantity 
may be spared, or lent, without much inconvenience to the respective lenders; 
and the greater this national superfluity is, the more numerous will be the 
lenders, and the lower ought the rate of the national interest to be; but where 
there is not enough circulating cash, or barely enough, to answer the 
ordinary uses of the public, interest will be proportionably high: for lenders 
will be but few, as few can submit to the inconvenience of lending.(96) 

(g) Dej. b. & p. l. 2, &. 12, 3 22. 


(95) Commercial Bank of Canada v. Cotton ef al. 17 Upp. Can. (C. P.) 447, 449 (1867). 
State v. Multnomah County, 13 Ore. 287, 295 (1886). F ; 

(96) It is not the amount of money circulating in a country which determines the rate 
of interest. Money is but the representative of value. The effect of a larger or smaller 
currency is to depress or raise the prices of all commodities. What is really the subject 
which produces interest is not the money, but what it will purchase. No man borrows 
money to hoard. He borrows it to employ in productive industry. He is willing to pay 
such an interest as the profits in the business in which he invests it will enable him to 
pay, and compensate him besides for his risk and trouble. The capitalist who has money 
to lend is willing to take such a sum as will equal the average rate of profits less the 
trouble and risk of employing it in that way. It will be seen that the actual rate of 
interest depends on the demand for, and supply of, capital; and its necessary rate—that 
centre about which it oscillates—is the average rate of profits on capital. It is proper to 
remark, in order to avoid a very common mistake upon this subject, that the rate of 
profits in all employments of capital is nearly the same, allowing for the effect of certain 
circumstances of convenience or inconvenience, honor or dishonor, which often. make a 

reat apparent difference, but which form no element in that which determines the 
interest of money. A large nominal rate of profits often includes compensation for skill 
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457] *So also the hazard of an entire loss has its weight in the regula- 

tion of interest: hence the better the security the lower will the 
interest be; the rate of interest being generally in a compound vaio, formed 
out of the inconvenience and the hazard. And as if there were no inconve- 
nience there should be no interest but what is equivalent to the hazard, so if 
there were no hazard there ought to be no interest save only what arises 
from the mere inconvenience of lending. ‘Thus, if the quantity of specie in 
a nation be such that the general inconvenience of lending for a year is 
to amount to three per cent.: a man that has money by him will perhaps: 
lend it upon a good personal security at five per cent., allowing two for the 
hazard run; he will lend it upon landed security or mortgage at. four per 
cent., the hazard being proportionably less; but he will lend it to the 
state, on the maintenance of which all his property depends, at three per 
cent., the hazard being none at all. 

But sometimes the hazard may be greater than the rate of interest allowed 
by law will compensate. And this gives rise to the practice of, 1. Bottomry, 
or vespondentia. 2. Policies of insurance. 3. Annuities upon lives. 

And first, dot/omry, (which originally arose from permitting the master of 
a ship, in a foreign country, to hypothecate the ship in order to raise money 
to refit,) is in the nature of a mortgage of a ship; when the owner takes up. 
money to enable him to carry on his voyage, and pledges the keel or bottom 
of the ship (fartem pro toto)(97) as a security for the repayment. In which 
case it is understood, that if the ship be lost, the lender loses also his whole 
money; but, if it returns in safety, then he shall receive back his principal, 
and also the premium or interest agreed upon, however it may exceed the 

legal rate of interest.(98) And this is allowed to be a valid contract in 
*458] all trading *nations, for the benefit of commerce, and by reason of 

the extraordinary hazard run by the lender.(Z) And in this case 
the ship and tackle; if brought home, are answerable (as well as the person: 
of the borrower) for the money lent. But if the loan is not upon the vessel, 
but upon the goods and merchandise, which must necessarily be sold or 
exchanged in the course of the voyage, then only the borrower, personally, 
is bound to answer the contract; who therefore in this case is said to take up 
money at vespondentia.(99) ‘These terms are also applied to contracts for 
the repayment of money borrowed, not on the ship and goods only, but on 
the mere hazard of the voyage itself; when a man lends a merchant 1000/. 
to be employed in a beneficial trade, with condition to be repaid with extra- 
ordinary interest, in case such a voyage be safely performed:(z) which kind 
of agreement is sometimes called fenus nauticum,(100) and sometimes usura 
maritima.(7) But as this gave an opening for usurious and gaming 
contracts, especially upon long voyages, it was enacted by the statute 19 
Geo, II. c. 37, that all moneys lent on bottomry or at vesfondentia, on vessels 
bound to or from the East Indies, shall be expressly lent only upon the ship 

(h) Moll. de jur. mar. 361. Malyne, lex mercat. b. 1, 1) 


1 Sid. 27. 
c. 31. Bacon’s Essays, ec. 41. Cro. Jac. 208. Byn- { Jj) Molloy, ibid. Malyne, ibid. 
xersh. quest. jur. privat. l. 8, c. 16. 


and responsibility, as, for example, in the business of the apothecary or druggist. 
Another remark is, that in periods of great mercantile pressure there often arises a sud- 
den demand for capital, which makes interest run up very high. ‘This is because mer- 
chants willingly incur large sacrifices, and will give much more than money is really 
worth to them in any investment, in order to avoid the ruirous consequences of mercan- 
tile dishonor.—SHARSWOOD. 

(97) [A part for the whole. ] 

(98) The Draco. 7 Fed. Cases, p. 1041, case No. 4057. 

3) White v. Cole, 24 Wend. (N. Y.) 116, 129 (1840). Williams on Pers. Prop. 4 ed. 

181, 

(100) [Maritime interests. ] 
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or upon the merchandise; that the lender shall have the ben : 
and that, if the borrower hath not an interest in the ime ee 
on board, equal to the value of the sum borrowed, he shall be responsible to 
the lender for so much of the principal as hath not been laid out, with legal 
interest, and all other charges, though the ship and merchandise be totall 
lost. (101) i 
Secondly, a policy of zwswrance is a contract between A. and B., that upon 
A.’s paying a premium equivalent to the hazard run, B. will indemnify or 
insure him against a particular event.(102) ‘This is founded upon one of the 
same principles as the doctrine of interest upon loans, that of hazard; but 
not that of inconvenience. For if I insure a ship to the Levant, and ‘back 
again, at five per cent.; here I calculate the chance that she performs her 
voyage to be twenty to one against her being lost; and, if she be lost, I lose 
too/. and get 5/. Now, this is much the same as if I lend the mer-_ 
chant, whose whole fortunes are embarked in this vessel, 10o/. at *the [*459 
rate of ezght per cent. For by a loan I should be immediately out of 
possession of my money, the inconvenience of which we have supposed equal 
to three per cent.: if therefore I had actually lent him roo/., I must have 
added 3/. on the score of inconvenience, to the 5/. allowed for the hazard 
which together would have made 8/. But, as upon an insurance, I am never 
out of possession of my money till the loss actually happens, nothing is 
therein allowed upon the principle of inconvenience, but all upon the prin- 
ciple of hazard.(103) Thus, too, in a loan, if the chance of repayment 
depends upon the borrower’s life, it is frequent (besides the usual rate of 
interest) for the borrower to have his life insured till the time of repayment; 
for which he is loaded with an additional premium, suited to his age and 
constitution. Thus, if Sempronius has only an annuity for his life, and 
would borrow t1oo/. of Titius for a year; the inconvenience and general hazard 
of this loan, we have seen, are equivalent to 5/., which is therefore the legal 
interest; but there is also a special hazard in this case; for, if Sempronius 
dies within the year, Titius must lose the whole of his roo/. Suppose this 
chance to be as one to ten: it will follow that the extraordinary hazard is 


(k) See book i. page 294. 


(101) The general nature of a respondentia bond is this: the borrower binds himself 
in a large penal sum, upon condition that the obligation shall be void if he pay the lender 
the sum borrowed and so much a month from the date of the bond till the ship arrives 
at a certain port, or if the ship be lost or captured in the course of the voyage. The 
respondentia interest is frequently at the rate of forty or fifty per cent., or in proportion 
to the risk and profit of the voyage. The respondentia lender may insure his interes‘ 
in the success of the voyage, but it must be expressly specified in the policy to be respon- 
dentia interest (3 Burr. 1391,) unless there is a particular usage to the contrary. Park. 
Ins. 11. A lender upon respondentia is not obliged to pay salvage or average losses, but 
he is entitled to receive the whole sum advanced, provided the ship and cargo arrive at 
the port of destination; nor will he lose the benefit of the bond if an accident happens 
by the default of the borrower or the captain of the ship. Ib. 421. Nor will a tem- 
porary capture, or any damage short of the destruction of the ship, defeat his claim. 
2 Park. 626, 627. 1M. & S. 30.—CHRISTIAN. 

Where bottomry bonds are sealed and the money paid, the person borrowing runs the 
hazard of all injuries by storm, fire, etc. before the beginning of the voyage, unless it be 
otherwise provided. As, that if the ship shall not arrive at such a place at such a time, 
ete., then the contract hath a beginning from the time of sealing; but if the condition be 
that if such ship shall saz/ from London to any port abroad, and shall not arrive there, 
etc., then, etc. the contingency hath not its beginning till the departure. Beawes Lex 
Merc. 143. Park. 626. A lender on bottomry or respondentia is not liable to contribute 
in the case of general average, nor is he entitled to the benefit of salvage. Park. 627, 
629. 4M. & Selw. 141. See, however, Marshal on Insurance, 6 Ch. book 2. In the 
_ ease of hypothecation, the lender may recover the ship itself in the admiralty court, but 
not in bottomry or respondentia. See 6 Moore, 397.—CHITTY. 

(102) Cummings v. Cheshire County M. F. Co. Ins. Co., 55 N. H. 457, 458 (1875). 

(103) Cummings v. Cheshire County M. F, Ins. Co., 55 N. H. 457, 459 (1875). 
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worth ro/. more, and therefore that the reasonable rate of interest in this 
case would be jifteen per cent. But this the law, to avoid abuses, will not 
permit to be taken; Sempronius therefore gives Titius the lender only 5/., the 
legal interest; but applies to Gaius, an insurer, and gives him the other 10/. 
to indemnify Titius against the extraordinary hazard. And in this manner 
may any extraordinary or particular hazard be provided against, which the 
established rate of interest will not reach; that being calculated by the state 
to answer only the ordinary and general hazard, together with the lender’s 
inconvenience in parting with: his specie for the time. But, in order to 
prevent these insurances from being turned into a mischievous kind of 
gaming, it is enacted, by statute 14 Geo. III. c. 48, that no insurance shall 
be made on lives, or on any other event, wherein the party insured hath no 
interest; that in all policies the name of such interested party shall 
*460] be *inserted; and nothing more shall be recovered thereon than the 
amount of the interest of the insured. 

This does not, however, extend to marine insurances, which were provided 
for by a prior law of their own. ‘The learning relating to these insurances 
hath of late years been greatly improved by a series of judicial decisions; 
which have now established the law in such a variety of cases, that (if well 
and judiciously collected) they would form a very complete title in a code of 
commercial jurisprudence: but, being founded on equitable principles, which 
chiefly result from the special circumstances of the case, it is not easy to 
reduce them to any general heads in mere elementary institutes. Thus 
much, however, may be said; that, being contracts, the very essence of which 
consists in observing the purest good faith and integrity, they are vacated by 
any the least shadow of fraud or undue concealment; and, on the other hand, 
being much for the benefit and extension of trade, by distributing the loss 
or gain among a number of adventurers, they are greatly encouraged and 
protected both by common law and acts of parliament. But asa practice 
had obtained of insuring large sums without having any property on board, 
which were called insurances zzterest or no interest, and also of insuring the 
same goods several times over; both of which were a species of gaming 
without any advantage to commerce, and were denominated wagering policies: 
it is therefore enacted, by the stat. 19 Geo. II. c. 37, that all insurances, 
interest or no interest, or without further proof of interest than the policy 
itself, or by way of gaming or wagering, or without benefit of salvage to the 
insurer, (all of which had the same pernicious tendency, ) shall be totally 
null and void, except upon privateers, or upon ships or merchandise from 
the Spanish and Portuguese dominions, for reasons sufficiently obvious; and 
that no re-assurance shall be lawful, except: the former insurer shall be 
insolvent, a bankrupt, or dead: and lastly, that, in the East India trade, 
the lender of money on bottomry, or at vrespondentia, shall alone have 

a right to be insured for the money lent, and the borrower 
*461] *shall (in case of a loss) recover no more upon any insurance 

than the surplus of his property, above the value of his bottomry, 
or vespondentia bond. 

Thirdly, the practice of purchasing annuities Jor lives at a certain price or 
premium, instead of advancing the same sum on an ordinary loan, arises. 
usually from the inability of the borrower to give the lender a permanent 
security for the return of the money borrowed, at any one period of time. 
He therefore stipulates (in effect) to repay annually, during his life, some 
part of the money borrowed; together with legal interest for so much of the 
Principal as annually remains unpaid, and an additional compensation for the 
extraordinary hazard run of losing that principal entirely by the contingency 
of the borrower’s death: all which considerations, being calculated and 
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blended together, will constitute the just proportion or gwanfum (104) of 
the annuity which ought to be granted. The real value of that contingency 
must depend on the age, constitution, situation, and conduct of the bor- 
rower; and therefore the price of such annuities cannot, without the utmost 
difficulty, be reduced to any general rules. So that if, by the terms of the 
contract, the lender’s principal is dona fide (and not colorably)(/ )}(105) put 
in jeopardy, no inequality of price will make it an usurious bargain; though 
under some circumstances of imposition it may be relieved against in equity. 
To throw, however, some check upon improvident transactions of this kind, 
which are usually carried on with great privacy, the statute 17 Geo. III. ¢ 
26 has directed, that upon the sale of any life-annuity of more than the 
value of ten pounds per annum (unless on a sufficient pledge of lands in 
fee-simple or stock in the public funds) the true consideration, which shall be 
im money only, shall be set forth and described in the security itself; and a 
memorial of the date of the security, of the names of the parties, cestuy que 
trusts,(106) cestuy que vies,(107) and witnesses, and of the consideration- 
money, shall within twenty days after its execution be enrolled in the court 
ef chancery; else the security shall be null and void;(108) and, in 
case of collusive practices, respecting the consideration, the *court, 
in which any action is brought or judgment obtained upon such col- 
lusive security, may order the same to be cancelled, and the judgment (if 
any) to be vacated: and also all contracts for the purchase of annuities from 
infants shall remain utterly void, and be incapable of confirmation after 
such infants arrive to the age of maturity. But to return to the doctrine of 
eommon interest on loans: 

Upon the two principles of inconvenience and hazard, compared 
together, different nations have, at different times, established different 
rates of zzzerest. ‘The Romans at one time allowed centesime, one per cent. 
monthly, or ¢welve per cent. per annum, to be taken for common loans; but 
Justinian() reduced it to ¢réextes, or one-third of the as or centesime, that 


4) Carth. 67. 

m) Cod. 4, 32, 26. Nov. 33, 34, 35. A short expli- 
eation of these terms and of the division of the 
Roman ‘‘as”’ will be useful to the student not only 
for understanding the civilians, but also the more 
elassical writers, who perpetually refer to this dis- 
tribution. Thus Horace, ad Pisones, 325. 

Romani pueri longis rationibus assem 

Diseunt in partes centum diducere. Dicat 

Filius Albini, si de quincunce remota est 

Uncia,quid superet ? poterat dixisse, triens; eu, 

en poteris servare tuam ! redit uncia, quid sit? 
mis. 
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twelve parts or unciz, therefore these twelvemonthly 
payments or unciz were held to amount annually 
to one pound, or as wsurartus; and so the usure asses 
were synonymous to the usure centesime. And all 
lower rates of interest were denominated according 
to the relation they bore to this centesimal usury, 
or usurx asses: for the several multiples of the uncia, 
or duodecimal parts of the as, were known by differ- 
ent names, according to their different combinations; 
sextans, quadrans, triens, quincunaz, semis, septunx, bes 
dodrans, dextans, deunz, containing respectively 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11 wncix, or duodecima! parts of an 
as. Ff. 28,5, 50,22. Gravin. Orig. jur. civ. l. 2, ¢ 47. 


ut as for us, our Roman youths are bred 
trades, to cast accounts, to write and read! 
€ome hither, child, (suppose ’tis Albine’s son) 


This being premised, the following table will clearly 
exhibit at once the subdivisions of the as and the 
denominations of the rate of interest :— 


Hold up thy head; take five from forty-one; USURD. 4 PARTES ASSIS. PER ANNUM. 

And what remains? Just thirty-six; Well done; Asses, sive cenlesimz. . Integer ...... 12 per cent 
Add seven, what makesitthen? Just forty-eight; (DOUTCESN ee elk s TI—12ths)een =) a 11 
Ah, thou must be a man of an estate! Dextances, vel decunces 5-6 .....-. 10 
Church’s Horace, p. 325, 7. 487. EDOGI GILES Ma iietiet <eties 3-4 Ab 9 
‘Et is therefore to be observed that in calculating the Besses A Gtk Gite ae FG Seo 0 23 
rate of interest the Romans divided the principal Septwnces.. . Baty IPT Gb ars 6 7 
sum into a hundred parts, one of which they allowed Semisses ....+-+- 1-2 ee 5 8 
to be taken monthly; and this, which was the high- Quincunces Sire ten HORLE) Boy dretep sens 5 
est rate of interest permitted, they called usurx i UaIS AS Dy ohg 0 EE Gg oo 8G 0 4 
eentesime, amounting yearly to twelve per cent. Now, Quddnantes ys oie ee) Lk eels 3 
as the as or Roman pound was commonly used to Sertances ...-+.+- 1-6 een ee 
express any integral sum, and was divisible into EE 6 SUB ROe OO ox! DAVIE l= ty Sula 1 


bee [As much as. ] 


105) Smith v. Nicholas etc., 8 Leigh (Va.) 330, 351 (1837). 
(106) [He for whose benefit a trust is executed. ] 
(107) [He during the life of whom a grant is made. ] 
(108) The statute cited in the text was repealed by the statute 53 Geo. III. ¢. 141, 
which last-named act was explained by the subsequent one of 3 Geo. IV. c. 92, and, lastly, 


by that of 7 Geo.’IV. c. 75. 


By these three acts the enrollments and forms of attestation 


of annuity-instruments are now regulated.—CHITTY. 
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is, four per cent.; but allowed higher interest to be taken of merchants, 

because there the hazard was greater. So too Grotius informs us, (7) 
4163] that in Holland the rate of interest was then eight fer cent. 

in common loans; but twelve to merchants. And lord Bacon was 
desirous of introducing a similar policy in England:(0) but our law estab- 
lishes one standard for all alike, where the pledge of security itself is not 
put in jeopardy; lest, under the general pretence of vague and indetermin- 
ate hazard, a door should be opened to fraud and usury: leaving specific 
hazards to be provided against by specific insurances, by annuities for lives, 
or by loans upon vespondentia or bottomry. But as to the rate of legal 
interest, it has varied and decreased for two hundred years past, according 
as the quantity of specie in the kingdom has increased by accessions of 
trade, the introduction of paper credit, and other circumstances. The stat- 
ute of 37 Hen. VIII. c. 9 confined interest to ten per cent., and so did the 
statute 13 Eliz. c. 8. But as, through the encouragements given in her 
reign to commerce, the nation grew more wealthy, so under her successor 
the statute 21 Jac. I. c. 17 reduced it to eight per cent.,; as did the statute 12 
Car. II. c. 13 to six: and lastly by the statute 12 Anne, st. 2, c. 16, it was 
brought down to five per cent. yearly, which is now the extremity of legal 
interest that can be taken.(1og¢) But yet, if a contract which carries 
interest be made in a foreign country, our courts will direct the payment of 
interest according to the law of that country in which the contract was 

made.(f) Thus, Irish, American, Turkish, and Indian interest 
*464] have *been allowed in our courts to the amount of even twelve 


{3 ees b. vee Px) Gad, (p) 1 Eq. Ca. Abr. 209. 1 P. Wms. 395. 
0) says, c. 41. ‘ 


(1ogc) As to the law of usury in general, see 3 Chitty’s Com. IL. 87 to 91, 310 to 316, R. B. 
Comyn on Usury, Ord. on Usury, and Plowden on Usury. There must be an unlawful 
intent, and therefore if the usury arise from error in computation it will not vitiate. Cro. 
Car. 501. 2 Bla. Rep. 792. I Camp. 149. Exorbitant discount to induce the acceptor 
to take up a bill before it is due is not usurious; because there must be a loan or forbear- 
ance of payment, or some device for the purpose of concealing or evading the appear- 
ance of a loan or forbearance, (4 Hast, 55. 5 Esp. 11. Peake, 200. 1B. & P. 144. 4 
Taunt. 810;) nor if the charge alleged to be usurious is fairly referable to the trouble, 
expense, etc. in the transaction. 3B. & P. 154. 4M.&S. 192. 27. R. 238. 1 Mad: 
Rep. 112. 1ICamp. 177. 15 Ves. 120. Bankers may charge their usual commission 
beyond legal interest. 2T.R. 52. Under the direction of the court, it is the province 
of the jury to determine when there is usury in a transaction. 4 M. & S. 192. 1 Dowl. 
& R.570. 3B. & A. 664. 2 Bla. Rep. 864. The purchase of an annuity at ever so cheap 
a rate will not prima facie be usurious; but if it be for years or an express agreement, to! 
repurchase, and on calculation more than the principal with legal interest is to be 
returned, it will. 3 B.& P. 151. 3 B.& A. 66. And if part of the advance be in goods, 
it must be shown that they were not overcharged in price. Doug. 735. I Esp. 40. 2 
Camp. 375. Holt, N. P. C. 256. A loan made returnable on a certain day, on payment 
of a sum beyond legal interest, on default thereof may be a penalty and not usurious 
interest, the intention of the parties being the criterion in all cases. If money be lent on 
risk at more than legal interest, and the casualty affects the zuferest only, it is usury; not 
so if it affects the principle also. Cro. Jac. 508. 3 Wils. 395. The usury must be part 
of the contract in its inception, and being void in its commencement it is so in all its 
stages, (Doug. 735. 1 Stark. 385;) though bills of exchange so tainted are, by the 58 
Geo. III. c. 93, rendered valid in the hands of a doa fide holder, unless he has actual 
notice of the usury; but if the drawer of a bill transfer it for a valuable consideration 
he cannot set up antecedent usury with the acceptor as a defence. 4 Barr & Ald. 215. 
A security with legal interest only, substituted for one that is usurious, is valid. 1 Camp. 
165,n. 2 Taunt. 184. 2 Stark. 237. Taking usurious interest on a dona jide debt does 
not destroy the debt. 1H. B. 462. 1T.R. 153. 2 Ves. 567. 1 Saund. 295. The penalty 
of three times the amount of the principal is not incurred till the usurious interest has 
been actually received; and the action must be brought within one year afterwards. 8 
Bla. Rep. 792. 2B. & P. 381. Houser v, Planters Bank of Fort Valley, 57 Ga. 95, 92 
(1876). 1 Saund. 295, a. The borrower is a competent witness in an action for the 
penalty. 1 Saund. 295, a., 33.—Currry. 
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per cent.. for the moderation or exorbitance of interest depends upon 
local circumstances; and the refusal to enforce such contracts would puta 
stop to all foreign tradé.(110) And by statute 14 Geo. III. c. 79, all mort- 
gages and other securities upon estates or other property in Ireland or the 
plantations, bearing interest not exceeding six per cent,, shall be legal, 
though executed in the kingdom of Great Britain; unless the money lent 
shall be known at the time to exceed the value of the thing in pledge; in 
which case also, to prevent usurious contracts at home under color of such 
foreign securities, the borrower shali forfeit treble the sum so borrowed. Cit) 

4. The last general species of contracts which I have to mention is that of 


(110) By the 13 Geo. III. c. 63, s. 30, no subject of his majesty in the East Indies shall 
take more than twelve per cent. for the loan of any money or merchandise for a year, 
and every contract for more is declared void; and he who receives more shall forfeit 
treble the value of the money or merchandise lent, with costs, one moiety to the East 
India Company and the other moiety to him who sues in the courts in India. If there 
be no such prosecution within three years, the party aggrieved may recover what he has 
paid above twelve per cent. If the informer shall compound the suit before the defend- 
ant’s answer, or afterwards, without leave of the court, he shall be liable, upon convic- 
tion, to be fined and imprisoned at the discretion of the court. Sec. 2r. 

Where foreign interest is to be taken or not, see, in general, 1 P. Wms. 395, 396. 2. 
ie5 2k Dlawk6 1267. Burr. 1094. 2 Bro, C. R, 2, 2 Vern, 395. 3 Atk. 727, 1 Ves. 
427. Comyn on Usury, 152.—CHITTY. 

(111) Houser v, The Planters Bank, see ante. To remove doubts which have arisen 
upon this statute, the 1 & 2 Geo. IV. c. 51 provides that bonds, ete. made in Great Britain 
concerning lands, etc. in Ireland or the colonies,‘whether the interest be payable there or 
in this country, and bonds under similar circumstances given as a collateral security, 
shall be good and valid to all intents and purposes the same as if the parties had resided 
on the spot where the security exists. But this act and the 14 Geo. III. c. 79 extend only 
to landed securities; and therefore where A. contracted with B. for the sale of an estate 
in the West Indies, and part of the purchase-money was secured by the bond of B. and 
C., which bond having been cancelled, another was executed in England reserving 6/. 
per cent., it was held usurious. 3 T. R. 425.—CHITTY. ; 

By the statute 3 & 4 W. IV. c. 98, some relaxation of the usury laws was made in favor 
of trade, and it was enacted that no person taking more than the rate of legal interest, 
for the loan of money on any bill or note not having more than three months to run, 
should be subject to any penalty or forfeiture. Shortly afterwards, the statute 5 & 6 W. 
IV. c. 41 enacted that bills or other securities should not be totally void because a higher 
rate of interest than was allowed by the statute 12 Anne, s. 2, c. 16 had been received 
thereon. The statute 1 Vict. c. 80 next enacted that bills of exchange payable at or 
within twelve months should not, for a limited time, be liable to the laws for the preven- 
tion of usury; and this statute was followed by six others, extending from time to time, 
the original enactment. The statute 2 & 3 Vict. c. 37 enacted that no bill of exchange or 
promissory note made payable at or within twelve months after the date thereof, or not 
having more than twelve monthsto run, nor any contract for the loan or forbearance of 
money above the sum of to/., should, by reason of any interest taken thereon or secured 
thereby, or any agreement to buy or receive or allow interest in discounting, negotiating, 
or transferring any such bill or note, be void, nor any person so lending be liable to the 
penalties of the usury-laws; but it was provided that this relaxation should not extend to 
the loan or forbearance of any money on the security of lands. The public mind, having 
thus slowly advanced in the direction of the policy advocated by Bacon above two cen- 
turies ago, at length became prepared for a still wider measure, and the statute 17 & 18 
Vict. c. 90, after laconically reciting in the preamble that ‘‘it is expedient to repeal the 
laws at present in force relating to usury,’’ proceeds to repeal wholly, or in part, eleven 
English, five Scotch, and four Irish acts, on which the whole penalties of usury previously 
vested. Among these acts are included those relating to annuity-transactions. ave 
natural laws which regulate the terms on which money can be borrowed are therefore 
now open to operate freely, and borrowers and lenders are amenable to no other rules 
than those which govern contracts in general. The act, however, does not affect the 
rights, remedies, or liabilities of any person in respect of any thing done previously to 
its passing. —KERR. : ‘ 

he laws of the several States of the United States usually prescribe a rate of interest 
which governs in all contracts; but, in many, besides this there is usually prescribed a 
rate up to which the contracting parties may by a convention bind themselves. ie 
forfeiture, an account of excessive interest charges or usury, 1s provided for, it is usually 
confined to the excessive interest charged. 
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debt; whereby a chose in action, or right to a certain sum of money, is mu- 
tually acquired and lost.(g) This may be the counterpart of, and arise from, 
any of the other species of contracts. As, in case of a sale, where the price 
is not paid in ready money, the vendee becomes indebted to the vendor for 
the sum agreed on; and the vendor has a property in this price, as a chose in 
action, by means of this contract of debt. In bailment, if the bailee 
loses or detains a sum of money bailed to him for any special purpose, he be- 
comes indebted to the bailor in the same numerical sum, upon his implied 
contract that he should execute the trust reposed in him or repay the money 
to the bailor. Upon hiring or borrowing, the hirer or borrower, at the same 
time that he acquires a property in the thing lent, may also become indebted 
to the lender, upon his contract to restore the money borrowed, to pay the 
price or premium of the loan, the hire of the horse, or the like. Any con- 
tract, in short, whereby a determinate sum of money becomes due to any 
person, and is not paid, but remains in action merely, is a contract. of 
debt.(112) And, taken in this light, it comprehends a great variety 
*465] of *acquisition; being usually divided into debts of record, debts by 
special and debts by simple contracts.(113) 


(q) F.N. B. 119. 


(112) Bullard v. Bell, 4 Fed. Cases, 641, No. 2121. Rodman v. Munson, 13 Barb. (N.. 
Y.) 63, 77 (1852). Bateman on Com. Law, 188. 

Carver v. Braintree Manuf’g Co., 5 Fed. Cases, 240, No. 2485. 

(113) 1 Schouler’s Pers. Prop. (2 ed.) 419. People v. Kane, 4 Denio (N. Y.) 530, 535. 
(1847). Law of Contracts, Leake’s (3 ed.) 1. As the description in the text of the differ- 
ent kinds of contracts is too succinct, it may be useful to the student to state the distinc- 
tions between each and give a comparative view of their relative effect. In point of 

orm, contracts are threefold,—by parol, by specialty, and by matter of record. ‘Those 
Jost in use in commercial affairs are parol or simple contracts not under seal. All con- 
tracts are called parol, unless they be either specialties—that is deeds under seal—or be 
matter of record. A written agreement not under seal is classed as a parol or simple. 
’ contract, and is usually considered assuch, just as much as any agreement by mere word 
of mouth: for, as observed by chief-baron Skynner, 7 Term Rep. 350, Plowd. 308, there 
is at common law no such class of contracts as contracts in writing, contradistinguished 
from those by parol or specialty. If they are merely written and not specialties, they 
are parol. Thereare, indeed, distinctions between the two kinds of simple contracts under 
the statute of frauds, which render it necessary that certain descriptions of simple con- 
tracts should be in writing, and sometimes signed. But, though written, they still con- 
tinue, like a// other contracts not under seal nor of record, to be considered merely as in 
the nature of contracts by parol. 

The principal points in which a deed differs in effect from a parol contract are—tst. 
That the want of consideration constitutes no defence at law to an action on such deed; 
and though in equity relief may sometimes be had in cases of surprise, or catching bar- 
gains, or in favor of creditors, yet the mere circumstance of a bond or deed having been 
given voluntarily without consideration constitutes no ground for relieving the party 
himself. Fonbl. on Eq. 2d edit. 347, n. f. Toller, rst edit. 222, 223. Whereas, in sup- 
port of any proceeding on a simple contract, the creditor must prove that it was founded 
on a sufficient consideration. 4 East, 403. 7 T. R. 350. 7 Bro. P.C.550. 2B. &P. 77. 
And though the defendant in an action ona deed is at liberty to avail himself of any 
illegality in the consideration or transaction, yet it is incumbent on him to state the 
objection with precision in pleading; whereas in an action on a simple contract such 
ground of defence may be given in evidence under the general issue. 1 Saund. 295. 
3 T. R. 538. 3T.R 424. 2 Wils. 347. 1 Bla. R. 445. 77. R.477. 2dly. That in plead- 
ing a deed it is not necessary to show that it was founded on any consideration, except 
in setting forth conveyances operating under the statute of uses, (I Hen. Bla. 261. 2 Stra. 
1229;) whereas a declaration on a simple contract will be bad in arrest of judgment 
unless it appear therefrom that there was a consideration coextensive with the promise. 
7 T. R, 348. 4 East, 455. 3dly. That the party to a deed is in most cases estopped or 
precluded from controverting any statement therein, or to show that it was executed 
with a different intent or object to that which the deed itself imports, (Hayne v. Maltby 
3 T. R. 9, 438. Com, Dig. Estoppell. 1 Saund. 216, n. 2. Willes, 9;) except indeed in 
cases of duress, fraud, or illegality, which defences the law admits, notwithstanding the 
security has the appearance of having been deliberately framed. 3 T. R. 418. 4thly. 
That the efficacy of a stipulation by deed cannot be affected or altered at law by any 
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A debt of vecord is a sum of money which appears to be due by the evidence 
of a court of record.(114) ‘Thus, when any specific sum is adjudged to be 
due from the defendant to the plaintiff, on an action or suit at law, this isa 
contract of the highest nature, being established by the sentence of a court 


subsequent simple contract, nor can the party be discharged or released from the obli- 
gation of a deed by any subsequent contract, unless by a release under seal. Co. Litt. 
222,b. 37. R. 590. 8 Hast, 346. 5thly. That adeed binds the heir when named, (Bac. 
Abr. Heir and Ancestor, F. 2 Saund. 7, n. 4, 136. Plowd. 439, 441,) and a devisee of 
real estate may be sued in debt, though not in covenant, on sucha deed, (3 & 4 W. and 
M. c. 14. Bac. Abr. Heir, F. 1 P. Wms. 99. 7 East, 128;) whereas a simple contract- 
creditor has no remedy at daw in any case against the real estate of his deceased debtor, 
though in some cases, by marshalling the assets, (3 Wooddes. 488,) or where the debtor 
died a ¢vader, relief may be obtained in equity. 47 Geo. III. sess. 2, c. 74. 6thly. That 
a deed is entitled to preference, except as to rent due on a parol demise, over simple 
contract debts, in the course of payment of a testator’s debts, (supra, 465. Toller, 1st 
ed. 221. 5 T. R. 307;) and though this rule does not obtain in case of bankruptcy, where 
all creditors receive a dividend pari passu [Equally], yet, by means of a mortgage and 
some other deeds, some specific security may frequently be obtained, or right to prove ac- 
quired, which even in that event places one creditor in a better situation than he would 
otherwise havebeen. 7thly. That a deed is not affected by the statute of limitations, which 
renders it necessary for a simple contract-creditor to proceed within six years after his 
cause of action accrued. Cowp. 109. 1 Saund. 37, 38. 21 Jac. I.c. 16. ‘Tidd, 6th edit. 
19. 8thly. That in pleading a deed it is in general necessary to make a profert, as it is 
technically termed, of the deed, or to state upon the record some excuse for the omission, 
1o Co. 92, b. 1 Chitty’s Plead. 351. 37. R. I5I. 4 East, 585. gthly. That in case of a 
deed when a profert is necessary, the other party is entitled to oyer and copy, (1 Saund. 
9, n. I;) a right which does not in general exist in case of simple contracts. Tidd, 6th 
edit. 618, 619. Iothly. That if a deed be given expressly to secure a pre-existing simple 
contract debt due from the obligor, it will at law merge the latter, and prevent him from 
suing upon the same, (3 East, 258, 259. Cro. Car. 415;) though if the deed be given as a 
collateral security or by a third party, it will not have that operation. 3 East, 251. Com. 
Dig. Accord. 6 Term. Rep. 176,177. 2 Leon. 110. : 4 ; ; 
Debts or contracts of record, being, as we have seen, sanctioned in their creation by 
some court or magistrate having competent jurisdiction, have certain particular ae 
ties distinguishing them as well from simple contracts as from specialties. Ist. These 
debts or contracts cannot in pleading be impeached or affected by any supposed defect or 
illegality in the transaction on which they are founded; and if a judgment be erroneous, 
that circumstance will afford no answer to an action of debt upon it, and the only course 
for the defendant is to reverse it by writ of error, (2 Burr. 1005. 4 East, 311. 2 Lev. aoe 
Gilb. on U. & T. 109. Gilb. Debt. 412. Velv. 155. Tidd, 6th ed. 1152;) and specs thir 
persons, who have been defrauded by a collusive judgment, may show such frau A so - 
to prevent themselves from being prejudiced by it, (13 Eliz.c. 5. 2 Marsh. 392. 7 seen : 
iy the parties to such judgment are ae law oe Bee ee ee a a 
i lief to a court of equity. 13 Eliz. c. 5. . 392. s 
Pera aoe ee is, however, one Hebace in which a party may eer to the 
common-law court to set the judgment aside,—viz., where it has Serres l muon s 
warrant of attorney given upon an eee A EV einen s is ie 
s this is a peculiar instrument, affording the defendat t 
the hein be pesadine: and frequently given by persons in distressed io pane eae 
court will afford relief upon es ee na ap pene. cenit ee aoe 
a. 75. Semble; not so in Exchequer. 1A 5 Uy 1 1 f 
ees of record is that its seteucel er eae ie ieee ee oe une 
ord, entry of recognizance, etc., and not by a jt ; L 3 id, E 
eee 708. Bat Beg tanding: ees act of Hes aca ae eed 
yet it is only provable by an examine cere on oe fe nagct int portant MettaeeNjaae 
ajury. 5 Hast, 473. Another quality, and one o - eae (Tidd, 6th edit. 
ketted binds the land as against subsequent purchasers, ; € 
ge sates a judgment and Se . ee Es alee to hea 
| other debts of an inferior nature. ‘ 5 1, Biv , 6th : 5 ; 
eet be obtained expressly for a simple conawers eevee Re naenir ee is 
collateral security, the inferior demand is mee eda ae ras ee eee fae 
judicatam [It passes into matter adjudged]: but if the judg Gc canane uidgient 
asa collateral security, the ees ee an election to procee 
or inferior security. 3 East, 258.—CHITTY. 
(114) Williams on Pers. Prop. (4 ed.) 96. Bateman on Com. Law, 189. 
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of judicature.(115) Debts upon recognizance are also a sum of money, 
recognized or acknowledged to be due to the crown or a subject, in the pres- 
ence of some court or magistrate, with a condition that such acknowledgment 
shall be void upon the appearance of the party, his good behavior, or the 
like: and these, together with statutes merchant and statutes staple, etc., if 
forfeited by non-performance of the condition, are also ranked among this 
first and principal class of debts, viz., debts of record; since the contract, on 
which they are founded, is witnessed by the highest kind of evidence, viz., 
by matter of record.(116) 

Debts by specialty, or special contract, are such whereby a sum of money 
becomes, or is acknowledged to be, due by deed or instrument under seal.(117) 
Such as by deed of covenant, by deed of sale, by lease reserving rent, or by 
bond or obligation; which last we took occasion to explain in the twentieth 
chapter of the present book; and then showed that it is a creation or acknowl- 
edgment of a debt from the obligor to the obligee, unless the obligor performs 
a condition thereunto usually annexed, as the payment of rent, or money 
borrowed, the observance of a covenant, and the like; on failure of which 
the bond becomes forfeited and the debt becomes due in law. ‘These are 
looked upon as the next class of debts after those of record, being confirmed 
by special evidence, under seal. ; } 

Debts by szmple contract are such, where the contract upon which the obli- 
gation arises is neither ascertained by matter of record, nor yet by deed or 
special instrument, but by mere oral evidence, the most simple of any; 


ie 15) By section 3716 of the Political Code of California “ every tax has the effect of a 
judgment against the person, and every lien created by this title has the force and effect 
of an execution duly levied against all the property of the delinquent; the judgment is 
not satisfied nor the lien removed until the taxes are paid or the property sold for the 
payment thereof.’’ San Francisco Gas Co. v. Brickwedel, 62 Cal. 641, 646 (1882). 

Burnes v. Simpson, 9 Kans 658, 664 (1873). Carver v. Braintree Manuf. Co., 5 Fed. 
Cases p. 241, No. 2485. Bank of St. Mary’s v. The State, 12 Ga. 475, 486 (1853). Cox v. 
Harris, 48 Ala. 538, 539 (1872). The words ‘‘a specialty or any agreement, contract, or 
proniise in writing,’’ in the Indiana statute of limitations does not embrace a judgment. 
Kimball v. Whitney, 15 Ind. 280, 283 (1860). Judgments are contracts within the mean- 
ing of the statute of Wisconsin, which declares that actions upon contracts, express or 
implied, may be joined in the same action. Freeland v. Williams, 131 U. S. 405, 425 
(1889). Childs e¢ al. v. The Harris Manuf. Co., 68 Wis. 231, 233 (1887). Hammon & 
ee v. Smith, 1 Brevard (S. C.) r10, 113 (1802). Pratt v. Dow, 56 Me. 81, 88 

1868). 

The Illinois statute of 1823, as to distribution of estates, provided where there was not 
a sufficiency to pay all the debts of the deceased, ‘‘ that executors, etc., shall then pay the 
balance on the legal demands, in equal proportions, according to their amount without 
regard to the nature of said demand, not giving preference to any debts on account of 
the instrument of writing on which the same may be found.” Speaking of this statute 
the court said: ‘A judgment is a demand, butit is not a demand evidenced by an instru- 
ment of writing as contemplated by the statute. It isa debt of record created by operation 
of law in which the original demand, whether evidenced by oral testimony or specialty, 
is merged. At common law debts were to be paid by executors, etc., according to their 
dignity. The statute was intended to establish a more equitable rule, and, without taking 
from the judgment creditor the fruits of his diligence, required other debts to be paid pro 
rata regardless of the kind of testimony by which they were to be established.”? Wood- 
worth v. Paine’s Admr’s, Breese (Ill.) Rep. 374, 376 (1830. ) 

(116) Williams on Pers. Prop. (4 ed.) 105. People v. Kane, 4 Denio-(N. Y.) 530, 537 
(1847). Leake’s Law of Contracts (3 ed.) 132. 

(117) Davis v. Smith, 5 Ga. 274, 285 (1848). Probate Court v. Child e¢ al. Sait ol 
86 (1878). 2 Whart. on Cont. (1882) 59. 1 Story on Cont. (5 ed.) 3. Story on Bills of 
Exchange (4 ed.) 17. Conine v. Junction & Breakwater R. R. Co., 3 Houst. (Del.) 288, 
301 (1866). Bateman v. Com. Law, 1go. 

A non-negotiable note given subsequent to the Act of Bankruptcy of September 16, 
1765, in payment of a debt contracted prior to the passage of said act by the General 
Assembly of Pennsylvania, will not entitle the holder to a commission of bankruptcy 
against the maker. Lessee of Joy ef a. assignee, etc. v. Cassart, 1 Yates 50, 54 (1791). 
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or by notes *unsealed, which are capable of a more easy proof, and [*466. 
(therefore only) better; than a verbal promise.(118) It is easy to 

see into what a vast variety of obligations this last class may be branched 
out, through the numerous contracts for money, which are not only expressed 
by the parties, but virtually implied in law. Some of these we have already 
occasionally hinted at; and the rest, to avoid repetition, must be referred to. 
those particular heads in the third book of these commentaries, where the 
breach of such contracts will be considered. I shall only observe at present, 
that by the statute 29 Car. II. c. 3, no executor or administrator shall be 
charged upon any special promise to answer damages out of his own estate, 
and no person shall be charged upon any promise to answer for the debt or 
default of another, or upon any agreement in consideration of marriage, or 
upon any contract or sale of any real estate, or upon any agreement that is. 
not to be performed within one year from the making; unless the agreement 
or some memorandum thereof be in a writing, and signed by the party him- 
self, or by his authority. (119) 

But there is one species of debts upon simple contract, which, being a trans- 
action now introduced into all sorts of civil life, under the name of paper 
credit, deserves a more particular regard. These are debts by dzl/s of ex- 
change, and promissory notes. 

A bill of exchange is a security, originally invented among merchants in 
different countries, for the more easy remittance of money from the one to 
the other, which has since spread itself into almost all pecuniary transactions. 
It is an open letter of request from one man to another, desiring him to pay 
a sum named therein to a third person on his account; by which means a 
man at the most distant part of the world may have money remitted to him 
from any trading country.(119) If A. lives in Jamaica, and owes B., who 
lives in England, 1000/., now if C. be going from England to Jamaica, he 
may pay B. this 1000/., and take a bill of exchange drawn by B. in England 
upon A. in Jamaica, and receive it when he comes hither. Thus does B. 
receive his debt, at any distance of place, by transferring it to C.; 
who carries over his money *in paper credit, without danger of [467 
robbery orloss.(120) This method is said to have been brought into 
general use by the Jews and Lombards, when banished for their usury and 
other vices; in order the more easily to draw their effects out of France and 
England into those countries in which they had chosen to reside. But the 
invention of it was a little earlier; for the Jews were banished out of Guienne 
in 1287, and out of England in 1290;(7) and in 1236 the use of paper credit 
was introduced into the Mogul empire in China.(s)(121) In common speech 
such a bill is frequently called a draft; but a bill of exchange is the more legal 
as well as mercantile expression.(122) The person, however, who writes. 


(r) 2 Carte. Hist. Eng. 203, 206. (s) Mod. Un. Hist. iv. 499, 


(118) Bateman on Com. Law, IgI, 192. 
(119) Edwards on Bills, Notes and Negot. Insts. (3 ed.) 288. Id. 151. 
fe Bateman on Com. Law, 192. : 5 Pay ih. 
(120) Henderson v. Pope, 39 Ga. 361, 363 (1869). Bills of exchange, bonds for the 
payment of money, and promissory notes are, in the popular acceptation of the term, 
“securities”? for money. Jennings v. Davis, 31 Conn. 134, 139 (1862). Leidy v. Tam- 
many, 9 Watts (Pa.) 353, 358 (1840). 1 Dan. Neg. Inst. (3 ed.) 6, 35. Edwards on 
Bills, Notes & Negot. Insts. (3 ed.) 2. Gilpin, C.J., in Conine v. Junction & Break- 
-water R. R. Co., 3 Houst. (Del.) 288, 300 (1866), says, “Bills of exchange find their 
origin and sanction in the usage and custom of merchants, the lex mercatoria, a ees 
lar or peculiar system, which, being in the interests of commerce, became at length 
gradually ingrafted into and established as a part of the common law itself. 
(121) Story on Bills (4 ed.) 8. 1 Dan. on Neg. Inst. (3 ed.) 5. } ae 
os Ibid. 14. Binn’s Justice Brightley (10ed.) 79. Biery vu. Haines, § art.. 
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this letter is called in law the dvawer, and he to whom it is written the 
drawee,; and the third person, or negotiator, to whom it is payable, (whether 
especially named, or the dearer generally,) is called the payee. 

These bills are either foreign, or inland; foreign, when drawn by a mer- 
chant residing abroad upon his correspondent in England, or véce versa, (123) 
and inland, when both the drawer and the drawee reside within the king- 
dom.(124) Formerly foreign bills of exchange were much more regarded 
in the eye of the law than inland ones, as being thought of more public 
concern in the advancement of trade and commerce. But now, by two 
statutes, the one 9 & 10 W. III. c. 17, the other 3 & 4 Anne, c. 9, inland 
bills of exchange are put upon the same footing as foreign ones;(125) what 
was the law and custom of merchants with the regard to the one, and taken 
notice of merely as such,(/) being by those statutes expressly enacted with 
regard to the other. So that now there is not in law any manner of difference 
between them.(126) 

Promissory notes, or notes of hand, are a plain and direct engagement, in 
writing, to pay a sum specified at the time therein limited to a person therein 
named, or sometimes to his order, or often to the bearer at large.(127) These 
also, by the same statute 3 & 4 Anne, c. 9, are made assignable and endors- 
able in like manner as bills of exchange.(128) But, by statute 15 


(t) Roll. Abr. 6. 


(Pa.) 563, 566 (1840). Holloway wv. Porter, 46 Ind. 64 (1874). Byles on Bills, (13 
Eng. ed.) 5. Story on Promissory Notes (7 ed.) 2, 5. No definition of a promissory 
note requires the use of the words value received. Carnwright v. Gray, 57 Hun. (N. Y.) 
518, 522 (1890). No precise form of words is essential to the validity either of a bill of 
exchange or of a promissory note. Byles on Bills, 6, citing Chadwick v. Allen, Stra. 
706. Peto v. Reynolds, 9 Exr. 410. Reynolds v. Peto, 11 Exr. 418. Negotiability is not 
an essential element in a promissory note of hand. Bates v. Butler, 46 Me. 387, 390 
(1859). 
(123) The different states which compose the United States are sovereign and inde- 
pee and foreign to each other in all respects not provided for by the terms of the 
ederal compact,—the constitution. Hence a bill drawn in one state upon a person 
residing or doing business in another has been invariably held to bea foreign bill of 
exchange. Buckner v. Finley, 2 Peters, 586. Phcenix Bank v. Hussey, 12 Pick. 483. 
Wells v, Whitehead, 15 Wend. 527. Rice v. Hogan, 8 Dana, 133. Brown v. Ferguson, 
4 Leigh. 37. Carter v. Burley, 9 N. Hamp. 558.—SHARSwooD. In a note to Offit v. 
Vick Excr. etc., 1 Walk. (Miss.) 99, 104 (1821), the reporter calls attention to the fact 
that in this case the Court declined to decide whether a bill drawn in one state, upon a 
erson residing in another state, was a foreign or inland bill of exchange, though 
infinitely the weight of authority to be in favor of its being an inland bill of exchange. 
The question was, however, settled by these later decisions above mentioned. 

(124) Edwards on Bills, Note and Negot. Insts. (3 ed.) 7. Buckner v. Finley e¢ al., 2 
Pet. 586, 590 (1829). Story on Bills (4 ed.) 27. 

ne Story on Bills (4 ed.) 593. 

(126) One very important distinction between foreign and inland bills of exchange 
still remains unaltered by the statutes,—viz., in a foreign bill, in order to recover against 
the drawer or endorsers, it is necessary that the ‘bill should be protested for non-accept- 
ance or non-payment, (5 T. R. 239;) but a protest is not necessary upon an inland bill to 
enable the holder to recover the amount of it against the drawer or endorsers; and the 
only advantage of a protest upon an inland bill is to give the holder a right to recover 
interest and expenses incurred by the non-acceptance or non-payment. Ld. Raym. 993. 
No inland bill, payable at or after sight, can be protested, or which is not drawn payable 
at ee ae after date. 4 T. R. 170.—CHRIsTIAN. Jn re Brown, 4 Fed. Cases (B. & C.) 
347 (1695 ). 

(127) In Windle v. Andrews, 2 Barn. & Ald. 7or, it was decided that although the en- 
dorsee of an inland bill of exchange has no remedy for interest under the statute of Anne 
unless the bill has been regularly protested, still, that statute does not take away any 
remedy which the holder of a bill of exchange had previously; and the drawer of a biil 
of exchange which is not duly paid is liable at common law for interest although no 
protest was made.—CHITTry. ; 

(128) Dunlop v. Harris, 5 Call. (Va.) 16, 49 (1804). 
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Geo. III. ¢. 51, all promissory or other notes, *bills of exchange, [*468 
drafts, and undertakings in writing, being negotiable or transferable, 

for the payment of less than twenty shillings, are declared to be null and 
void; and it is made penal to utter or publish any such; they being deemed 
prejudicial to trade and public credit. And by 17 Geo. III. «. 30, all such 
notes, bills, drafts, and undertakings, to the amount of twenty shillings and 
less than five pounds, are subjected to many other regulations and formalities; 
the omission of any one of which vacates the security, and is penal to him 
that utters it.(129) 

The payee, we may observe, either of a bill of exchange or promissory 
note, has clearly a property vested in him (not indeed in possession, but in 
action) by the express contract of the drawer in the case of a promissory 
note, and, in the case of a bill of exchange, by his zmplzed contract, viz., 
that, provided the drawee does not pay the bill, the drawer will:(130) for 
which reason it is usual in bills of exchange to express that the va/we thereof 
hath been recezved by the drawer:(z) in order to show the consideration upon 
which the implied contract of repayment arises. And this property, so vested, 
may be transferred and assigned from the payee to any other man; contrary 
to the general rule of the common law, that no chose in action is assignable: 
which assignment is the life of paper credit.(131) It may therefore be of 
some use to mention a few of the principal incidents attending this transfer 
or assignment in order to niake it regular, and thereby to charge the drawer 
with the payment of the debt to other persons than those with whom he 
originally contracted. (132) 

In the first place, then, the payee, or person to whom or whose order such 
bill of exchange or promissory note is payable, may by endorsement, or 
writing his name in dorso, or on the back of it, assign over his whole property 
to the bearer, or else to another person by name, either of whom is then 
called the endorsee; and he may assign the same to another, and so on zz 
infinitum.(133) Anda promissory note, payable to A. or dearer, is negotiable 
without any endorsement, and payment thereof may be demanded 
by any bearer *of it.(v)(134) But in case of a bill of exchange, [*469 
the payee, or the endorsee, (whether it be a general or particular 
endorsement, ) is to go to the drawee, and offer his bill for acceptance; which 
acceptance (so as to charge the drawer with costs) must be in writing, under 
or on the back of the bill. If the drawee accepts the bill, either verbally or 
in writing,(w) he then makes himself liable to pay it; this being now a 
contract on his side, grounded on an acknowledgment that the drawer has 
effects in his hands, or at least credit, sufficient to warrant the payment. If 
the drawee refuses to accept the bill, and it be of the value of 20/. or upwards, 
and expressed to be for value received,(135) the payee or endorsee may 


) Stra. 1212. Il. B. R. 
v) 2 Show. 235.. Grant v. Vaughan. T. 4 Geo. (w) Stra. 1000. 


(129) By the statute of 7 Geo. IV. c. 6, the issuing of promissory notes for any sum 
under 5/. is prohibited, under a penalty of 20/. for every such note issued.—CHITTY. 
130) 1 Edwards on Bills, Notes and Negot. Insts. (3 ed.) 14. 
es Broom’s Parties to Actions, 20. 1 Edwards on Bills, Notes and Negot. Insts. (3 
ed.) 288. 
as Story on Bills (4 ed.) 20, 77. ; 
veo [Indefinitely.] _Broom’s Parties to Actions, 20. 
134) Bateman on Com. Law, 195. , d 
135) No authority is cited by the learned commentator for the qualification here 
expressed; and I have been unable to trace it. I can find no statute which confines a 
rotest for non-acceptance to bills of the value of 20/. and upwards and expressed to be 
‘or value received. Bills for the payment of less than 205. are void by statute 15 Geo. 
III. c. 51. I have supposed that this was a mistake of pounds for shillings; but every 
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protest it for xon-acceptance; which protest must be made in writing, under a 
copy of such bill of exchange, by some notary public; or, if no such notary 
be resident in the place, then by any other substantial inhabitant, in the 
presence of two credible witnesses; and notice of.such protest must, within 
fourteen days after, be given to the drawer.(136) 

But, in case such bill be accepted by the drawee, and after acceptance he 
fails or refuses to pay it within three days after it becomes due, (which three 
days are called days of grace, ) the payee or endorsee is then to get it pro- 
tested for non-payment, in the same manner, and by the same persons who 
are to protest it in case of non-acceptance; and such protest must also be 
notified, within fourteen days after, to the drawer.(137) And he, on pro- 
ducing such protest, either of non-acceptance or non-payment, is bound to 
make good to the payee, or endorsee, not only the amount of the said bills, 
(which he is bound to do within a reasonable time after non-payment, with- 
out any protest, by the rules of the common law, )(+) but also interest and 
all charges, to be computed from the time of making such protest. But if 
no protest be made or notified to the drawer, and any damage accrues by 
such neglect, it shall fall on the holder of the bill.(138) The bill, when 


(x) Lord Raym. 993. 


edition has it 20/. Again, although some advantages were formerly held to arise from a 
bill or note being expressed to be for value received,—such as that it was necessary to 
raise the presumption of value, or estopped the maker from denying consideration, —yet 
all distinctions of that character are now exploded; and all the incidents of negotiable 
paper attach as fully to bills and notes which are not, as to those which are, expressed to 
be for value received. White v. Ledwick, 4 Doug. 427. Grant v. Da Costa, 3 M. & S. 
351. Benjamin v. Fillman, 2 McLean, 213. Townsend v. Derby, 3 Metcalf, 363. Hub- 
ble v. Fogartie, 3 Rich. 413.—SHARSWOOD. 

(136) With respect to acceplance and protest, the law now is, in several material points, 
different from the statement of it in the text. Acceptance is not necessary, though usual 
and desirable, on bills payable at a certain time; but when the bill is payable at a certain 
distance of time after szght, then acceptance is essential and shonld not be delayed, 
because (as the time for payment of the bill does not begin to run till it is accepted, 6 
T. R. 212. Bayl. 112. Chitty on Bills, 268,) the responsibility of the drawer would be 
thereby protracted. Acceptance of an z#land bill can now be in writing only on the 
face of the bill itself, (by 1 & 2 Geo. IV. c. 78;) though formerly, as zs still the case with 
foreign bills, it might have been verbal, or in writing on any other paper. 4 East, 67. 
5 Hast, 514. But in all cases, whether of an inland or foreign bill, if it be presented and 
acceptance is refused, prompt notice (within fourteen days will not suffice, but usually 
the next day to the immediate endorser; and each endorser is allowed a day) must be 
given to the drawer and endorsers, or they will be discharged from responsibility. Upon 
non-acceptance, the holder may immediately sue the drawer (2 Camp. 458) and endorsers, 
(4 Hast, 481,) without waiting till the bill become due, according to the terms of it. No 
protest of an inland bill is essential to entitle the holder to recover interest and costs; 
and such protest now seems useless. 2 B. & A. 696.—CHITTY. 

Bank notes are promissory notes, made by banks, payable to bearer on demand, and 
intended to circulate as money. Miller v. Race, I Burr. 452. Fleming v. Brooke, 1 Sch. 
& Lefr. 318. Drury v. Smith, 1 P. Wms. 404. Miller v. Miller, 3 P. Wms. 356. Checks 
on banks are, in legal effect, inland bills of exchange drawn on the banks by a cus- 
tomer, who has funds on deposit, payable to bearer or to order on demand. ‘The bank, 
on which a check is drawn, if the drawee has funds to meet it, is bound to pay the check 
on presentation. The drawee, on his part, is bound to use proper diligence in the pre- 
sentation of the check for payment. Should he fail in this respect, and the bank became 
insolvent in the meantime, the drawee will lose his right to call upon the drawer for the 
amount. If the drawer has no funds in bank or withdrawing them before the check 
is presented, he will be liable to the drawee or holder of the check for the amount. This 
subject is discussed in 1 Reid on Corp. Fin. 2 324, p. 644. 

(137) Days of grace were allowed in Massachusetts by the statute of 1824, c. 130, and 
by the Revised Laws of 1835. st. 12, c. 33, 24 5, 6, which allow days of grace upon all 
bills of exchange payable at sight or at a future day certain and on all promissory nego- 
tiable notes, orders or drafts payable at a future day certain. Jn re Brown, 4 Fed. Cases, 
P- 347, Case No. 1895. Bell v. First National Bank of Chicago, 115 U.S. 373, 380 (1885). 

(138) In a note, Story on Bills (4 ed.) 369, the correctness of this statement of the doc- 
trine is denied. 
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refused, must be demanded of the drawer as soon as conveniently 

may be: for though, when one draws a bill of *exchange, he subjects [*470 
himself to the payment if the person on whom it is drawn refuses 

either to accept or pay, yet that is with this limitation, that if the bill be not 
paid when due, the person to whom it is payable shall in convenient time 
give the drawer notice thereof ;(139) for otherwise the law will imply it paid: 
since it would be prejudicial to commerce if a bill might rise up to charge 
the drawer at any distance of time: when in the mean time all reckonings 
and accounts may be adjusted between the drawer and the drawee.(1) 

If the bill be an endorsed bill, and the endorsee cannot get the drawee to 
discharge it, he may call upon either the drawer or the endorser, or, if the 
bill has been negotiated through many hands, upon any of the endorsers; 
for each endorser is a warrantor for the payment of the bill, which is 
frequently taken in payment as much (or more) upon the credit of the 
endorser as of the drawer. And if such endorser, so called upon, has the 
names of one or more endorsers prior to his own, to each of whom he is 
properly an endorsee, he is also at liberty to call upon any of them to make 
him satisfaction; and so upwards. But the first endorser has nobody to 
resort to but the drawer only.(140) 

What has been said of bills of exchange is applicable also to promissory 
notes, that are endorsed over, and negotiated from one hand to another; only 
that in this case, as there is no drawee, there can be no protest for non- 
acceptance; or rather, the law considers a promissory note in the light of a 
bill drawn by a man upon himself, and accepted at the time of drawing.(141) 
And, in caseof non-payment by the drawer, the several endorsees of the promis- 
sory note have the same remedy, as upon bills of exchange, against the prior 
endorsers, 


CHAPTER XXXI. 
OF TITLE BY BANKRUPTCY. 


THE preceding chapter having treated pretty largely of the acquisition of 
personal property by several commercial methods, we from thence shall be 
easily led to take into our present consideration a tenth method of trans- 
ferring property, which is that of 

X. Bankruptcy; a title which we before lightly touched upon,(@) so far 
as it related to the transfer of the real estate of the bankrupt. At present 
we are to treat of it more minutely, as it principally relates to the disposition 
of chattels, in which the property of persons concerned in trade more usually 


(y) Salk. 127. (a) See page 285. 


139) Story on Bills (4 ed.) 302. ; 2 ; 

ae Story on Bills (5 ed.) 382. The holder of the bill may bring actions against the 
acceptor, drawer, and all the endorsers, at the same time. _But, though he may obtain 
judgments in all the actions, yet he can recover but one satisfaction for the value of the 
pill. But he may sue out execution against all the rest for the costs of their respective 
actions. Bayley, 43.—CHRISTIAN. 

(141) Forbes v. Marshall, 11 Exchequer Rep. (Hurlstone & Gordon) 179 (1855). Bay- 
ley on Bills of Exchange, 154. ; ‘ 

No notice of the non-payment and protest of a bill of exchange need be given to the 
drawer when he knew beforehand that he had no effects in the hand of the drawee and 
had no reason to expect that the bill would be paid. Hopkirk v. Page, 12 Fed. Cases, p. 
507, case No. 6697. Bank of Columbia v, French, 2 Fed. Cases, p. 635, case No. 867. 
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consists, than in lands or tenements. Let us, therefore, first of all consider, 
1. Who may become a bankrupt: 2. What acts make a bankrupt: 3. The 
procecdings on a commission of bankrupts: and, 4. In what manner an estate 
in goods and chattels may be ¢vansferred by bankruptcy. 

1. Who may become a bankrupt. A bankrupt was before(4) defined to 
be ‘‘a trader, who secretes himself, or does certain other acts, tending to 
defraud his creditors.’’(1) He was formerly considered merely in the light 
of a criminal or offender;(c)(2) and in this spirit we are told by Sir Edward 

Coke,(d) that we have fetched as well the name, as the wickedness, 
*472] ‘of bankrupts from foreign nations.(e) But at present the laws of 

bankruptcy are considered as laws calculated for the benefit of trade, 
and founded on the principles of humanity as well as justice; and to that end 
they confer some privileges, not only on the creditors, but also on the bank- 
rupt or debtor himself. On the creditors, by compelling the bankrupt to 
give up all his effects to their use, without any fraudulent concealment: on 
the debtor, by exempting him from the rigor of the general law, whereby his 
person might be confined at the discretion of his creditor, though in reality 
he has nothing tosatisfy the debt: whereas the law of bankrupts, taking into 
consideration the sudden and unavoidable accidents to which men in trade 
are liable, has given them the liberty of their persons, and some pecuniary 
emoluments, upon condition they surrender up their whole estate to be 
divided among their creditors. 

In this respect our legislature seems to have attended to the example of 
the Roman law. I mean not the terrible law of the twelve tables; whereby 
the creditors might cut the debtor’s body into pieces, and each of them take 
his proportionable share: if, indeed, that law, de debitore in partes secando,(3) 
is to be understood in so very butcherly a light; which many learned men 
have with reason doubted.( 7) Nor do I mean those less inhuman laws, (if 
they may be called so, as ¢hezy meaning is indisputably certain, ) of imprison- 
ing the debtor’s person in chains; subjecting him to stripes and hard labor, 
at the mercy of his rigid creditors; and sometimes selling him, his wife and 
children, to perpetual foreign slavery trans Tiberim:(g)(4) an 
oppression which produced so many *popular insurrections, and 
secessions to the mons sacer.(5) But I mean the law of cesszon, in- 
troduced by the Christian emperors; whereby, if a debtor ceded, or yielded 
up, all his fortune to his creditors, he was secured from being dragged to a 
gaol, “‘omnt quoque corporali cruciatu semoto.’’(h)(6) For, as the emperor 
justly observes,(z) ‘“‘txhumanum erat spoliatum fortunis suts in solidum 
damnart.’’(7) Thus far was just and reasonable; but, as the departing’ 
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(b) See page 285. 
to) Stat. 1 Jac. I. c. 15, 2 17. 
d) 4 Inst. 277. 

(e) The word itself is derived from the word 
bancus or banque, which signifies the table or counter 
of a tradesman, (Dufresne, i. 969,) and ruptus, 
broken,—denoting thereby one whose shop or place 
of trade is broken and gone; though others choose 
to adopt the word route, which in French signifies 
@ trace or track, and tell us that a bankrupt is one 
who hath removed his banque, leaving but a trace 
behind. 4 Inst. 277, Andit is observable that the 
title of the first English statute concerning this 
offence, (34 Hen. VIII. c. 4,) ‘‘ against such persons 


as do make bankrupt,” is a literal translation of the 
French idiom, qui font banque route. 

(f) Taylor, Comment. in L. Decemyiral. Byn- 
kersh, Observ. Jur. I. 1. Heinece. Antiq. iii. 30, 4. 

(g) In Pegu and the adjacent countries in East 
India, the creditor is entitled to dispose of the 
debtor himself, and likewise of his wife and chil- 
dren; insomuch that he may even violate with im- 
Ee the chastity of the debtor’s wife; but then, 

y so doing, the debt is understood to be discharged. 
Mod. Un. Hist. vii. 128. 

{h) Cod. 7, 71, per tot. 

t) Inst. 4, 6, 40. 


(1) Ashby v. Steere, 2 Fed. Cases, ‘ Ig, case No. 576 (1846). } 


(2) Williams on Pers. Prop. (4’ed.) 135. 
(3) [Of cutting the debtor into pieces. ] 
4) [Beyond the Tiber. ] 

5) fee sacred mount. ] 

7 


( 
( 


) [‘* All bodily torture being also removed.’’] 
) [‘{It was inhuman, being deprived of all his fortune, to be utterly ruined.’’] 
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from one extreme is apt to produce its opposite, we find it afterwards 
enacted, (%) that, ifthe debtor by any unforeseen accident was reduced to 
low circumstances, and would swear that he had not sufficient left to pay his 
debts, he should not be compelled to cede or give up even that which he had 
in his possession: a law which, under a false notion of humanity, seems to 
be fertile of perjury, injustice, and absurdity.(8) 

The laws of England, more wisely, have steered in the middle between 
both extremes: providing at once against the inhumanity of the creditor, who 
is not suffered to confine an honest bankrupt after his effects are delivered 
up; and at the same time taking care that all his just debts shall be paid, so 
far as the effects will extend. But still they are cautious of encouraging 
prodigality and extravagance by this indulgence to debtors; and therefore 
they allow the benefit of the laws of bankruptcy to none but actual /vaders; 
since that set of men are, generally speaking, the only persons liable to acci- 
dental losses, and to an inability of paying their debts, without any fault of 
their own. If persons in other situations of life run in debt without the 
power of payment, they must take the consequences of their own indiscre- 
tion, even though they meet with sudden accidents that may reduce their for- 
tunes: for the law holds it to be an unjustifiable practice for any person but 
a trader to encumber himself with debts of any considerable value. 

If a gentleman, or *one in a liberal profession, at the time of con- [*474 
tracting his debts, has a sufficient fund to pay them, the delay of 
payment is a species of dishonesty, and a temporary injustice to his creditor: 
and if at such time he has no sufficient fund, the dishonesty and injustice is 
the greater. He cannot therefore murmur, if he suffers the punishment 
which he has voluntarily drawn upon himself. But in mercantile transac- 
tions the case is far otherwise. . Trade cannot be carried on without mutual 
credit on both sides: the contracting of debts is therefore here not only jus- 
tifiable, but necessary. And if by accidental calamities, as, by the loss of a 
ship in a tempest, the failure of brother traders, or by the non-payment of per- 
sons out of trade, a merchant or trader becomes incapable of discharging his 
own debts, itis his misfortune and not his fault. To the misfortunes, therefore, 
of debtors, the law has given a compassionate remedy, but denied it to their 
faults; since, at the same time that it provides for the security of commerce, 
by enacting that every considerable trader may be declared a bankrupt, for 
the benefit of his creditors as well as himself, it has also (to discourage 
extravagance) declared that no one shall be capable of being made a bank- 
rupt, but only a ¢vader,; nor capable of receiving the full benefit of the stat- 
utes, but only an zzdustrious trader. 

The first statute made concerning any English bankrupts was 34 Hen. 
VIII. c. 4, when trade began first to be properly cultivated in England: 
which has been almost totally altered by statute 13 Eliz. c. 7, whereby bank- 
ruptcy is confined to such persons only as have used the trade of merchandise, 
in gross or by retail, by way of bargaining, exchange, rechange, bartering, 
chevisance,(/) or otherwise; or have sought their living by buying and selling. 
And by statute 21 Jac. I. c. 19, persons using the trade or profession of a 
scrivener, receiving other men’s moneys and estates into their trust and cus- 
tody, are also made liable to the statutes of bankruptcy: and the i 
benefits, as well as the penal parts, of the law, are *extended as well [*475 
to aliens and denizens as to natural-born subjects; being intended 
entirely for the protection of trade, in which aliens are often as deeply con- 
cerned as natives. By many subsequent statutes, but lastly by statute 5 Geo. 


(k) Nov. 135, ¢. 1. (1) That is, making contracts. Dufresne, ii. 569. 


(8) 3 Pars. on Cont. (7 ed.) 386. 
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Il. c. 30,(#) bankers, brokers, and factors are declared liable to the statutes 
of bankruptcy; and this upon the same reason that scriveners are included 
by the statute of James I., viz., for the relief of their creditors; whom they 
have otherwise more opportunities of defrauding than any other set of dealers; 
and they are properly to be looked upon as traders, since they make mer- 
chandise of money, in the same manner as other merchants do of goods and 
other movable chattels. But by the same act,(7) no farmer, grazter, or drover, 
shall (as such) be liable to be deemed a bankrupt: for, though they buy and 
sell corn, and hay, and beasts, in the course of husbandry, yet trade is not 
their principal, but only a collateral, object; their chief concern being to 
manure and till the ground, and make the best advantage of its produce. 
And, besides, the subjecting them to the laws of bankruptcy might be a 
means of defeating their landlords of the security which the law has given 
them above all others, for the payment of their reserved rents; wherefore, 
also, upon a similar reason, a recezver of the king’s taxes is not capable, (a) 
as such, of being a bankrupt; lest the king should be defeated of those exten- 
sive remedies against his debtors which are put into his hands by the pre- 
rogative. By the same statute,(f) no person shall have a commission of 
bankrupt awarded against him, unless at the petition of some oe creditor, 
to whom he owes 100/.; or of ¢wo, to whom he is indebted 150/.; or of more, 
to whom altogether he is indebted 200/. For the law does not look upon 
persons whose debts amount to less, to be traders considerable enough, either 
to enjoy the benefit of the statutes themselves, or to entitle the creditors, for 
the benefit of public commerce, to demand the distribution of their 

effects. (9) 
*476] *In the interpretation of these several statutes, it hath been held, 

that buying only, or selling only, will not qualify a man to be a 
bankrupt; but it must be both buying and selling, and also getting a liveli- 
hood by it. As, by exercising the calling of a merchant, a grocer, a mercer, 
or, in one general word, a chapman,(10) who is one that buys and sells any 


38, Tid. 
(n) £0. (7) 82 


(9) Section 4 of ‘‘The Bankruptcy Act, 1869,’ 32 & 33 Vict. declares that the word 
“trader ’’ shall include the following: Alummakers, apothecaries, auctioneers, bankers, 
bleachers, brokers, brickmakers, builders, calenderers, carpenters, carriers, cattle or 
sheep salesmen, coach proprietors, cowkeepers, dyers, fullers, keepers of inns, taverns, 
hotels, or coffee houses, limeburners, livery stable keepers, market gardeners, millers, 
packers, printers, sharebrokers, ship-owners, shipwrights, stockbrokers, stockjobbers, 
victuallers, warehousemen, wharfingers, persons using the trade or profession of a 
scrivener, receiving other men’s moneys or estates into their trust or custody, persons 
insuring ships or their freight or other matters against perils of the sea, persons using the 
trade of merchandise by way of bargaining, exchange, bartering, commission, consign- 
ment, or otherwise, in gross or by retail; and persons who, either for themselves or as 
agents or factors for others, seek their living by buying and selling or buying and letting 
for hire goods or commodities, or by the workmanship or the conversion of goods or 
commodities; but a farmer, grazier, common laborer or workman for hire shall not, nor 
shall a member of any partnership, association or company which cannot be adjudged a 
bankrupt under this act, be deemed as such a trader for the purposes of this act. 

By the ‘‘ Bankruptcy Act, 1883,’’ 46 & 47 Vict. a debtor committing an act of bank- 
tuptcy within three months before preseutation of a petition for declaring him a bank- 
rupt domiciled within England, or within a year before the presentation of the petition, 
ordinarily residing or having a dwelling-house or place of business in England, may be 
adjudged a bankrupt upon the petition of one creditor or more, where the debt or aggre- 
gate of debts due to the creditor or creditors amounts to fifty pounds. 

(10) It has been long held that if the affidavit of debt term the debtor a “dealer and 
chapman,”’ that is a sufficient description of trading to support a commission of bank- 
ruptcy; and a general statement in the commission that the bankrupt “got his living 
by buying and selling”? is enough to support it, though the bankrupt is described as a 
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thing. But no handicraft occupation (where nothing is bought and sold, and 
where therefore an extensive credit for the stock in trade is not necessary to 
be had) will make a man a regular bankrupt; as that of a husbandman, a 
gardener, and the like, who are paid for their work and labor. (¢g) Also an 
innkeeper cannot, as such, be a bankrupt:(7) for his gain or livelihood does 
not arise from buying and selling in the way of merchandise, but greatly 
from the use of his rooms and furniture, his attendance, and the like: and 
though he may buy corn and victuals, to sell again at a profit, yet that no 
more makes him a trader than a schoolmaster or other person is, that keeps a 
boarding-house, and makes considerable gains by buying and selling what he 
spends in the house; and such a one is clearly not within the statutes. (s) 
But where persons buy goods, and make them up into salable commodities, as 
shoemakers, smiths, and the like; here, though part of the gain is by bodily 
labor, and not by buying and selling, yet they are within the statutes of 
bankrupts:(¢) for the labor is only in melioration of the commodity, and 
rendering it more fit for sale. 

One single act of buying and selling will not make a man a trader;(11) 
but a repeated practice, and profit by it. Buying and selling bank-stock, or 
other government securities, will not make a man a bankrupt; they not being 
goods, wares, or merchandise, within the intent of the statute, by which a 
profit may be fairly made.(w~) Neither will buying and selling under 
particular restraints, or for particular purposes; as, if *a commissioner [*477 
of the navy uses to buy victuals for the fleet, and dispose of the sur- 
plus and refuse, he is not thereby made a trader within the statutes.(w) An 
infant, though a trader, cannot be made a bankrupt; for an infant can owe 
nothing but for necessaries: and the statutes of bankruptcy create no new 
debts, but only give a speedier and more effectual remedy for recovering such 
-as were before due: and no person can be made a bankrupt for debts which 


q) Cro. Car. 31. (t) Cro. Car. 31. Skinn, 292. 
r) Cro, Car. 549. Skinn. 291. (wu) 2P. Wins. 308. _ 
8) Skinn. 292. 3 Mod. 330. (w) 1Salk. 110. Skinn. 292. 


waterman, (ex parte Herbert, 2 Ves. & Bea. 400;) for no clearer information can be 
received from the expression ‘‘ dealer and chapman”? than would be conveyed by the 
description of the bankrupt as one who “gained his livelihood by buying and selling;”’ 
which general statement will admit the finding of any particular trading. Hale v, Small, 
2 Brod. & Bing. 27. S.C. 2 Wils. Cha. Ca.86—CHITTY. ~~ ate 

(11) It has been decided that a single purchase, made with intent to sell again, is 
enough to constitute a trading, so as to bring the party within the purview and operation 
of the bankrupt laws. Holroyd v. Gwynne, 2 Taunt. 176. Newland v. Bell, Holt’s N. 
P.C. 223. This, however, must be qualified. Lord Ellenborough held that a fisherman 
who bought fish atseafrom other boats for the purpose of making up his own cargo, 
which he carried ashore and sold, was a trader within the meaning of the bankrupt laws, 
(Heanny v. Birch, 3 Camp. 233;) but lord Eldon, adverting to this decision, expressed his 
opinion to be, that, although it would be immaterial whether the acts were few or many, 
if the fisherman went out for the purpose of buying fish, that would make him a general 
trader: still, if the case were no more than that a person who went to sea to fish, and, not 
obtaining a sufficient cargo, buys a few fish to make it up, it would be hasty to say that 
such a partial buying would amount toa general trading. Such a case, his lordship added, 
must always depend upon its own particular circumstances, and be properly the subject 
of atrialatlaw. It was further observed, that a farmer, who is converting his apples—the 
fruit of his orchard—into cider, and, finding he has nota sufficient supply from his own 
orchard, makes up the deficiency by purchasing apples from his neighbors, or the owner 
and worker of a coal-mine, who buys small articles, as bread, cheese, etc., in order to sell 
them again to his own pitmen, does not thereby render himself a trader within the bank- 
rupt laws. x parte Gallimore, 2 Rose, 427, 428. 

But, it seems quite clear, the question of law is not now governed by the quantum 
[Amount] of the trading: it is a settled rule that if any stranger may be supplied with the 
commodity which is sold, and it is not sold as a favor to any particular person, there the 
person so selling is subject to the bankrupt laws. Patman v. Vaughan, 1 T. R. 573. Wright 
v. Bird, Price. 22.—CHITTY. 
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he is not liable at law to pay.(~) But a feme-covert in London, being a sole 
trader according to the custom, is liable to a commission of bankrupt. Cy) 

2. Having thus considered who may, and who may not, be made a bank- 
rupt, we are to inquire, secondly, by what acts a man may become a bankrupt. 
A bankrupt is ‘‘a trader who secrets himself, or does certain other acts 
tending to defraud his creditors.’’ We have hitherto been employed in ex- 
plaining the former part of this description, ‘‘a trader;’’ let us now attend to 
the latter, ‘‘ who secrets himself, or does certain other acts tending to defraud 
his creditors.’’ And, in general, whenever such a trader, as is before de- 
scribed, hath endeavored to avoid his creditors, or evade their just demands, 
this hath been declared by the legislature to be an act of bankruptcy, upon 
which a commission may be sued out. For, in this extrajudicial method of 
proceeding, which is allowed merely for the benefit of commerce, the law is 
extremely watchful to detect a man whose circumstances are declining, in the 
first instance, or at least as early as possible; that the creditors may receive as 
large a proportion of their debts as may be; and that a man may not go on 
wantonly wasting his substance, and then claim the benefit of the statutes, 
when he has nothing left to distribute. (12) 

To learn what the particular acts of bankruptcy are which render a man a 

bankrupt, we must consult the several statutes and the resolutions 
*478] formed by the courts thereon. *Among these may therefore be 

reckoned, 1. Departing from the realm, whereby a man withdraws 
himself from the jurisdiction and coercion of the law, with intent to defraud 
his creditors.(z) 2. Departing from his own house with intent to secrete 
himself and avoid his creditors.(a@) 3. Keeping in his own house privately, 
so as not to be seen or spoken with by his creditors, except for just and 
necessary cause; which is likewise construed to be an intention to defraud his 
creditors by avoiding the process of the law.(6) 4. Procuring or suffering 
himself willingly to be arrested, or outlawed, or imprisoned, without just and 
lawful cause; which is likewise deemed an attempt to defraud his creditors. (c) 
5. Procuring his money, goods, chattels, and effects to be attached or seques- 
tered by any legal process; which is another plain and direct endeavor to 
disappoint his creditors of their security.(d@) 6. Making any fraudulent 
conveyance to a friend, or secret trustee, of his lands, tenements, goods, or 
chattels; which is an act of the same suspicious nature with the last.(e) 7. 
Procuring any protection, not being himself privileged by parliament, in 
order to screen his person from arrests; which also is an endeavor to elude 
the justice of the law.(/) 8. Endeavoring or desiring, by any petition to 
the king, or bill exhibited in any of the king’s courts against any creditors, 
to compel them to take less than their just debts; or to procrastinate the 
time of payment originally contracted for; which are an acknowledgment of 
either his poverty or his knavery.(g) 9. Lying in prison for two months or 
more, upon arrest or other detention for debt, without finding bail in order 
to obtain his liberty.(Z) For the inability to procure bail argues a strong 
deficiency in his credit, owing either to his suspected poverty, or ill character: 
and his neglect to do it, if able, can arise only from a fraudulent intention; 

in either of which cases it is high time for his creditors to look to 
*479] themselves, *and compel a distribution of his effects. ro. Escaping 

from prison after an arrest for a just debt of 10o/, or upwards.(7) 


(x) Lord Raym. 443. d) Stat. 1 Jac. I. e. 15. 
iY La Vie v. oe M. 6 Geo. III. B. R. e) Ibi 


z) Stat. 13 Eliz. ec. 7. f) Stat. 21 Jac. I. ¢. 19. 


a) Ibid. 1 Jac. I. ¢. 15. (g) Ibid, 
{8} Stat. 13 Eliz. ec. 7. (3) Tbid. 
c) Ibid. 1 Jac. I. e. 15. (i) Ibid. 


(12) Distinction drawn between voluntary assignment acts and of bankruptcy acts. Lord 
et al. v, Fisher et al. 19 Ind. 7, 10 (1862). 
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For no man would break prison that was able and desirous to procure bail; 
which brings it within the reason of the last case. 11. Neglecting to make 
satisfaction for any just debt to the amount of 100/. within two months after 


service of legal process for such debt upon any trader having privilege of 
parliament. (£) (13) 


(k) Stat. 4 Geo. IIL. ¢. 33. 


(13) Under the bankruptcy act 1883, 46 & 47 Vict. the following are acts of bankruptcy 
when committed by a debtor. Making a conveyance or assignment of his property toa 
trustee or trustees for the benefit of his creditors generally; making a fraudulent convey- 
ance, gift, delivery, or transfer of his property, or of any part thereof; making any con- 
veyance or transfer of his property or any part thereof, or creating any charge thereon 
which could under this or any other act be void as a fraudulent preference if he were 
adjudged bankrupt. If with intent to defeat or delay his creditors he depart out of Eng- 
land, or being out of England remains out, or departs from his dwelling house, or other- 
wise absents himself or begins to keep house. 

If execution issued against him has been levied by seizure and sale of his goods under 
process in an action in any court, or in any civil proceeding in the high court. If he 
files in the court a declaration of his inability to pay his debts or presents a bankruptcy 
petition against himself. 

If a creditor has obtained a final judgment against him for any amount, and execution 
thereon not having been stayed, has served on him in England, or by leave of the court, 
elsewhere, a bankruptcy notice under this act, requiring him to pay the judgment debt 
in accordance with the terms of the judgment, or to secure or compound for it to the 
satisfaction of the creditor or the court, and he does not, within seven days after service 
of the notice in case the service is effected in England, and in case this service is effected 
elsewhere, then neither the time limited in that behalf by the order giving leave to effect 
the service, either comply with the requirements of the notice or satisfy the court that 
he has a counter-claim, set off or cross-demand which equals or exceeds the amount of 
the judgment debt, and which he could not set up in the action in which the judgment 
was obtained. 

If the debtor gives notice to any of his creditors that he has suspended, or that he is 
about to suspend, payment of his debts. 

Upon a debtor’s being adjudged a bankrupt by order of the court, his property becomes 
divisible among his creditors and vests in the trustees; and the court has complete control 
of the person and property of the debtor. 

A discharge of the debtor is provided for in the act; but the court may refuse the order 
or suspend the operation of the order for a specified time, or grant an order of discharge, 
subject to certain conditions on proof that the bankrupt has omitted to keep such books 
of account as are usual and proper in the business carried on by him and as sufficiently 
disclose his business transactions and financial position within the three years immedi- 
ately preceding his bankruptcy; that the bankrupt has continued to trade after knowing 
himself to be insolvent. ; ; 

That the bankrupt has contracted any debt provable in the bankruptcy, without having 
at the time of contracting it any reasonable or probable ground of expectation (proof 
whereof shall lie on him) of being able to pay it. : 

That the bankrupt has brought on his bankruptcy by rash and hazardous speculations 
or unjustifiable extravagance in living. ' 

That the bankrupt has put any of his creditors to unnecessary expense by a frivolous 
or vexatious defence to any action properly brought against him. vie 

That the bankrupt has within three months preceding the date of the receiving order, 
when unable to pay his debts as they become due, given an undue preference to any of 
his creditors. 

That the bankrupt has been guilty of any fraud or fraudulent breach of trust. 

By an order of discharge the bankrupt is not relieved from any debt on a recognizance 
nor from any debt with which he may be chargeable at the suit of the crown or of any 
person for any offence against a statute relating to any branch of the public revenue, or 
at the suit of the sheriff or other public officer on a bail bond entered into for the appear- 
ance of any person prosecuted for any such offence; and he shall not be discharged from 
such excepted debts unless the treasury certify in writing their consent to his being dis- 
charged therefrom. Neither will he be released from any debt or liability incurred by 
means of any fraud or fraudulent breach of trust to which he was a party, nor from any 
debt or liability whereof he has obtained forbearance by any fraud to which he was a 

arty. : 
ss aden the power conferred upon congress by the constitution of the United States, to 
establish a uniform system of bankruptcy, that body enacted the bankrupt act of April 
4, 1800, and repealed it Dec. 19, 1803; enacted the bankrupt act of August 19, 1841, and 
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These are the several acts of bankruptcy expressly defined by the statutes 
relating to this title: which being so numerous, and the whole law of bank- 
rupts being an innovation on the common law, our courts of justice have 
been tender of extending or multiplying acts of bankruptcy by any construc- 
tion or implication. And therefore Sir John Holt held(/ ) that a man remov- 
ing his goods privately, to prevent their being seized in execution, was no 
act of bankruptcy. For the statutes mention only fraudulent gifts to third 
persons, and procuring them to be seized by sham process in order to defraud 
creditors: but this, though a palpable fraud, yet falling within neither of 
those cases, cannot be adjudged an act of bankruptcy. So also it has been 
determined expressly that a banker’s stopping or refusing payment is no act 
of bankruptcy; for it is not within the description of any of the statutes, and 
there may be good reasons for his so doing, as suspicion of forgery, and the 
like: and if, in consequence of such refusal, he is arrested, and puts in bail, 
still it is no act of bankruptcy:(7) but, if he goes to prison, and lies there 
two months, then, and not before, he is become a bankrupt. 

We have seen who may be a bankrupt, and what acts will make him so: 
let us next consider, 

3. The proceedings on a commission of bankrupt; so far as they 

*480] affect the bankrupt himself. And these depend entirely *on the 

several statutes of bankruptcy; all which I shall endeavor to blend 
together and digest into a concise methodical order. 

And, first, there must be a Aezztion to the lord chancellor by one creditor to 
the amount of 100/., or by two to the amount of 150/., or by three or more to 


(2) Lord Raym. 725. _ (m) 7 Mod. 189. 


repealed it in 1843; enacted the bankrupt act of March 2, 1867, and repealed it June 7, 
1878. Within the last several congresses an attempt has been made to enact another 
bankrupt act, which, from a disagreerient as to special features, has so far failed; but, it 
is quite probable congress at some early day will enact such a law. 

The bankrupt law of 1867 provided for voluntary and involuntary bankruptcy, and 
extended to all residents of the United States. Infants were held entitled to the benefits 
of the bankrupt act of 1841. x parte Book, 3 McLean, 317. As to the rights of aliens 
in the courts of this country, see Taylor v. Carpenter, 3 Story, 358. 

In the provisions of the act of 1867, the following are given as acts of bankruptcy on 
the part of a debtor: Departing from the state, district or territory of which he is an 
inhabitant, with intent to defraud his creditors, or being absent from the state, district 
or territory of which he is an inhabitant, remaining absent with intent to defraud his 
creditors. Concealing himself to avoid the service of legal process in any action for the 
recovery of a debt or demand provable under this act. Concealing or removing any of 
his property to avoid its being attached, taken, or sequestered on legal process. Making 
any assignment, gift, sale, conveyance, or transfer of his estate, property rights, or credits 
oe within the United States or elsewhere, with intent to delay, defraud, or hinder his 
creditors. 

Having been arrested and held in custody under, or by virtue of meswe process or exe- 
cution, issued out of any court of any state, district, or territory, within which such 
debtor resides or has property, founded upon a demand in its nature provable against a 
bankrupt’s estate under this act, and for a sum exceeding one hundred dollars, and such 
process is remaining in force and not discharged by payment, or in any other manner 
provided by the law of such state, district, or territory applicable thereto, for a period 
of seven days. 

Having been actually imprisoned for more than seven days in a civi i 
contract for the sum of one Hunared dollars or upward; Ee eae 

Who, being bankrupt or insolvent, or in contemplation of bankruptcy or insolvency 
shall make any payment, gift, grant, sale, conveyance, or transfer of money or other 
property, estate, rights, or credits, or give any warrant to confess judgment, or precure 
and offer his property to be taken on legal process, with intent to give a preference to 
one or more of his creditors, or to any person or persons who are or may be liable for him 
as indorsers, bail, sureties, or otherwise, or with the intent of such disposition of his pro- 
perty to defeat or delay the operation of this act; 

Who, being a banker, merchant, or trader, has fraudulently stopped or suspended, and 
not renewed, payments of his commercial paper within a period of fourteen days. 
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the amount of 2oo/., which debts must be proved by affidavit;(m) upon which 
he grants a commission to such discreet persons as to him shall seem good, 
who are then styled commissioners of bankrupt.(0) ‘The petitioners, to pre- 
vent malicious applications, must be bound in a security of 200/. to make the 
party amends in case they do not prove him a bankrupt. And if, on the 
other hand, they receive any money or effects from the bankrupt as a recom- 
pense for suing out the commission, so as to receive more than their ratable 
dividends of the bankrupt’s estate, they forfeit not only what they shall have 
so received, but their whole debt. These provisions are made, as well to 
secure persons in good credit from being damnified by malicious petitions, as 
to prevent knavish combinations between the creditors and bankrupt, in order 
to obtain the benefit of a commission. When the commission is awarded and 
issued, the commissioners are to meet at their own expense, and to take an 
oath for the due execution of their commission, and to be allowed a sum not 
exceeding 20s. per diem each, at every sitting. And no commission of 
bankrupt shall abate or be void upon any demise of the crown.(p) (14) 

When the commissioners have received their commission, they are first to 
receive proof of the person’s being a trader and having committed some act 
of bankruptcy, and then to declare him a bankrupt, if proved so, and to give 
notice thereof in the Gazette, and at the same time to appoint three meetings. 
At one of these meetings an election must be made of assignees, or persons to 
whom the bankrupt’s estate shall be assigned, and in whom it shall be vested 
for the benefit of the creditors; which assignees are to be chosen by 
the major *part in value of the creditors who shall then have proved [*481 
their debts, but may be originally appointed by the commissioners, 
and afterwards approved or rejected by the creditors: but no creditor shall be 
admitted to vote in the choice of assignees whose debt on the balance of ac- 
counts does not amount to 1o/, And at the third meeting, at furthest, which 
must be on the forty-second day after the advertisement in the Gazette, 
(unless the time be enlarged by the lord chancellor,) the bankrupt, upon 
notice also personally served upon him or left at his usual place of abode, 
must surrender himself personally to the commissioners; which surrender 
Gf voluntary) protects him from all arrests till his final examination is past: 
and he must thenceforth in all respects conform to the directions of the stat- 
utes of bankruptcy; or, in default of either surrender or conformity, shall be 
guilty of felony without benefit of clergy, and shall suffer death, and his 
goods and estate shall be distributed among his creditors. (¢) 

In case the bankrupt absconds, or is likely to run away, between the time 
of the commission issued and the last day of surrender, he may, by warrant 
from any judge or justice of the peace, be apprehended and committed to the 
county gaol in order to be forthcoming to the commissioners, who are also 
empowered immediately to grant a warrant for seizing his goods and 
papers. (7) , ; 

When the bankrupt appears, the commissioners are to examine him touch- 
ing all matters relating to his trade and effects. They may also summon 
before them and examine the bankrupt’s wife,(s) and any other person 
whatsoever, as to all matters relating to the bankrupt’s affairs. And in case 
any of them shall refuse to answer, or shall not answer fully, to any lawful 
question, or shall refuse to subscribe such their examination, the commiis- 
sioners may commit them to prison without bail till they submit themselves 


n) Stat. 5 Geo. II. ec. 30. q) Stat. 5 Geo. IT. ec. 30. 
Be 3 Stat. 18 Eliz. c. 7. r) Stat. 5 Geo. II. ¢. 30. 
p) Stat. 5 Geo. I. c. 30. (s) Stat. 21 Jac. I. c, 19, 


(14) Kempton Adm’r v. Saunders, 130 Mass. 236, 238 (1881). 
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and make and sign a full answer: the commissioners specifying in their war- 
rant of commitment the question so refused to be answered. And any 
gaoler permitting such person to escape or go out of prison shall forfeit 

500/. to the creditors. (2) ek eis. Saver 
*482 | *The bankrupt, upon this examination, is bound upon pain o 

death to make a full discovery of all his estate and effects, as well in 
expectancy as possession, and how he has disposed of the same; together 
with all books and writings relating thereto: and is to deliver up all in his 
own power to the commissioners, (except the necessary apparel of himself, 
his wife, and his children; ) or, incase he conceals or embezzles any effects to 
the amount of 20/., or withholds any books or writings, with intent to defraud 
his creditors, he shall be guilty of felony without benefit of clergy, and his 
goods and estates shall be divided among his creditors.(w) And, unless it 
shall appear that his inability to pay his debts arose from some casual loss, 
he may, upon conviction by indictment of such gross misconduct and negli- 
gence, be set upon the pillory for two hours, and have one of his ears nailed 
to the same and cut off.(v) ; ; 

After the time allowed to the bankrupt for such discovery is expired, any 
other person voluntarily discovering any part of his estate, before unknown 
to the assignees, shall be entitled to five per cent. out of the effects so discov- 
ered, and such further reward as the assignees and commissioners shall think 
proper. And any trustee wilfully concealing the estate of any bankrupt, 
after the expiration of two-and-forty days, shall forfeit 100/., and double the 
value of the estate concealed, to the creditors. (z) 

Hitherto every thing is in favor of the creditors, and the law seems to be 
pretty rigid and severe against the bankrupt; but, in case he proves honest, 
it makes him full amends for all this rigor and severity. For, if the bank- 
rupt hath made an ingenuous discovery, (of the truth and sufficiency of 
which there remains no reason to doubt,) and hath conformed in all points. 
to the directions of the law; and if, in consequence thereof, the creditors, or 
four parts in five of them in number and value, (but none of them creditors 
for less than 20/.,) will sign a certificate to that purport; the commissioners 
are then to authenticate such certificate under their hands and seals, and to 

transmit it to the lord chancellor; and he, or two of the judges 
*483] whom he shall appoint, on oath *made by the bankrupt that such 
certificate was obtained without fraud, may allow the same; or dis- 
allow it, upon cause shown by any of the creditors of the bankrupt. (x)(15) 

If no cause be shown to the contrary, the certificate is allowed of course; 
and then the bankrupt is entitled to a decent and reasonable allowance out 
of his effects, for his future support and maintenance, and to put him in a 
way of honest industry. This allowance is also in proportion to his former 
good behavior in the early discovery of the decline of his affairs, and 
thereby giving his creditors a larger dividend. For, if his effects will not 
pay one-half of his debts, or ten shillings in the pound, he is left to the dis- 
cretion of the commissioners and assignees to have a competent sum allowed 
him, not exceeding ¢hree per cent., but if they pay ten shillings in the pound, 
he is to be allowed jive per cent.,; if twelve shillings and sixpence, then seven 
and a half per cent.; and if fifteen shillings in the pound, then the bankrupt 


(!) Stat. 5 Geo. IL. c. 30. effects of a bankrupt, or set up a pretended debt to 
o Stat. 5 Geo. II. c. 30. By the laws of Naples, defraud his creditors, Mod. Un. Hist. xxviii. 320. 
all fraudulent bankrupts, particularly such as do (v) Stat. 21 Jac. I. e. 19. 

not surrender themselves within four days, are (w) Stat. 5 Geo. IT. ¢. 30. 


punished with death; also all who conceal the (x) Stat. 5 Geo. II. e. 30. 


(15) A certificate of discharge of a bankrupt granted in due form cannot be impeached 


upon a trial by jury in an action at common law. Kempton Adm’r v. Saunders, 130 
Mass. 236, 238 (1881). 
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shall be allowed ex per cent., provided that such allowance do not in the 
first case exceed 200/., in the second 250/., and in the third 300/. ( y’) 

Besides this allowance, he has also an indemnity granted him of being free 
and discharged forever from all debts owing by him at the time he became a 
bankrupt; even though judgment shall have been obtained against him, and 
he lies in prison upon execution for such debts; and for that, among other 
purposes, all proceedings on commissions of bankrupt are, on petition, to be 
entered of record, as a perpetual bar against actions to be commenced on 
this account: though, i general, the production of the certificate, properly 
allowed, shall be sufficient evidence of all previous proceedings.(z) 
Thus *the bankrupt becomes a clear man again; and, by the assistance [484 
of his allowance and his own industry, may become a useful member 
of the commonwealth; which is the rather to be expected, as he cannot be 
entitled to these benefits unless his failures have been owing to misfortunes 
rather than to misconduct and extravagance. 

For no allowance or indemnity shall be given toa bankrupt unless his 
certificate be signed and allowed as before mentioned; and also, if any creditor 
produces a fictitious debt, and the bankrupt does not make discovery of it, 
but suffers the fair creditors to be imposed upon, he loses all title to these 
advantages.(@) Neither can he claim them if he has given with any of his 
children above 1oo/. for a marriage portion, unless he had at that time suffi- 
cient left to pay all his debts; or if he has lost at any one time 5/., or in the 
whole t1oo/., within a twelvemonth before he became bankrupt, by any 
manner of gaming or wagering whatsoever; or within the same time has lost 
the value of 100/. by stock-jobbing. Also, to prevent the too common practice 
of frequent or fraudulent or careless breaking, a mark is set upon such as 
have been once cleared by a commission of bankrupt, or have compounded 
with their creditors, or have been delivered by an act of insolvency: which 
is an occasional act, frequently passed by the legislature: whereby all persons 
whatsoever, who are either in too lowa way of dealing to become bankrupts, 
or, not being in a mercantile state of life, are not included within the laws 
of bankruptcy, are discharged from all suits and imprisonment, upon deliv- 
ering up all their estate and effects to their creditors upon oath, at the sessions 
or assizes; in which case their perjury or fraud is usually, as in case of 
bankrupts, punished with death. Persons who have been once cleared by 
any of these methods, and afterwards become bankrupts again, unless 
they pay full “fifteen shillings in the pound, are only therebyindem-  [*485 
nified as to the confinement of their bodies; but any future estate 
they shall acquire remains liable to their creditors, excepting their neces- 
sary apparel, household goods, and the tools and implements of their 
trades. (6) 

Thus much for the proceedings on a commission of bankrupt, so far as 
they affect the bankrupt himself personally. Let us next consider, 

4. How such proceedings affect or transfer the estate and property of the 
bankrupt. The method whereby a veal estate in lands, tenements, and 
hereditaments may be transferred by bankruptcy, was shown under its 
proper head in a former chapter.(c) At present, therefore, we are only to 
consider the transfer of things personal by this operation of law. 

By virtue of the statutes before mentioned, (@ ) all the personal estate and 


(y) Stat. 5 Gee. II. c. 30. By the Roman Jaw of 
eession, if the debtor acquired any considerable 
property subsequent to the giving up of his all, it 
was liable to the demands of his creditors, (FY. 42,3, 
4;) but thisdid not extend to such allowance as was 
left to him on the score of compassion for the main- 
tenance of himself and family. Si quid misericordiz 
causa ei fuerit relictum, puta menstruum vel annum, 
alimentorum nomine, non oportet propter hoc bona ejus 
ilerate venundari: nec enim fraudandus est aliments 


cottidianis. Ybid.l. 6. [If any thing shall have been 
left him through compassion, suppose monthly or 
yearly, as a maintenance, he is not obliged on this 
account again to sell his goods; for he is not to be 
deprived of his daily subsistence.] 

(z) Stat. 5 Geo. II. c. 40. 

(a) Stat. 24 Geo, II. ec. 57. 

(b) Stat. 5 Geo. II. ¢e. 30. 

c) Page 285. 

d) Stat. 1 Jac. I.¢. 15, 21 Jac, I, ¢, 19 
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effects of the bankrupt are considered as vested, by the act of bankruptcy, in 
the future assignees of his commissioners, whether they be goods in actual 
possession, or debts, contracts, and other choses in acizon:(16) and the com- 
missioners, by their warrant, may cause any house or tenement of the bank- 
rupt to be broken open in order to enter upon and seize the same. And 
when the assignees are chosen or approved by the creditors, the commissioners 
are to assign every thing over to them; and the property of every part of 
the estate is thereby as fully vested in them as it was in the bankrupt him- 
self, and they have the same remedies to recover it. (e) (17) 

The property vested in the assignees is the whole that the bankrupt had 
in himself at the time he committed the first act of bankruptcy, or that has 
been vested in him since, before his debts are satisfied or agreed for. There- 

fore it is usually said, that once a bankrupt and always a bankrupt; 
*486] by which is meant, that a plain direct act of bankruptcy once *com- 

mitted cannot be purged or explained away by any subsequent con- 
duct, as a dubious, equivocal act may be;(/) but that, if a commission is 
afterwards awarded, the commission and the property of the assignees shall 
have a relation or reference back to the first and original act of bank- 
ruptcy.(g) Inasmuch that all transactions of the bankrupt are from that 
time absolutely null and void, either with regard to the alienation of his 
property or the receipt of his debts from such as are privy to his bankruptcy; 
for they are no longer his property, or his debts, but those of the future 
assignees. And if an execution be sued out, but not served and executed 
on the bankrupt’s effects till after the act of bankruptcy, it is void as against 
the assignees. But the king is not bound by this fictitious relation, nor is 
he within the statutes of bankrupts;(4) for if, after the act of bankruptcy 
committed, and before the assignment of his effects, an extent issues for the 
debt of the crown, the goods are bound thereby.(z) In France, this doctrine 
of relation is carried to a very great length; for there every act of a merchant, 
for ten days precedent to the act of bankruptcy, is presumed to be fraudulent, 


i 12 Mod. 324. (i) 1 Atk. 262. 
) Salk. 110. 4) Viner, Abr. tit. Creditor and Bankrupt, 104. 
(g) 4 Burr. 32. 


(16) Equity will not aid the husband nor permit him nor his assignee nor creditor, to 
acquire personal possession of the funds or personal estate of the wife until an adequate 
settlement is made upon her. 1 Cord’s Rights of Married Women, page 247 (2 ed.). 

(17) By the act of Congress August 19, 1841, (5 Story, 2830,) it was provided that all 
the property and rights of property, of every name and nature, and whether real, per- 
sonal, or mixed, of every bankrupt, except as presently mentioned, who shall be declared 
to be a bankrupt, shall by mere operation of law, ipso facto, from the time of such decree, 
be deemed to be divested out of such bankrupt, without any other act, assignment, or 
other conveyance whatsoever. The exception referred to is necessary household and 
kitchen furniture, and such other articles and necessaries of the bankrupt as the 
assignee shall designate or set apart, having reference in the amount to the family, con- 
‘dition, and circumstances of the bankrupt, but altogether not to exceed in value, in any 
case, the sum of three hundred dollars; and also the wearing-apparel of such bankrupt, 
and that of his wife and children.—SHARSWwoop. 

Section 14 of the U. S. Bankruptcy Act of 1867 provided that as soon as the assignee 
of a bankrupt was appointed and qualified, the judge of the U. S. District Court, or, 
where there was no opposing interest, the register, should, by an instrument under his 
hand, ‘assign and convey to the assignee all the estate, real and personal, of the bank- 
tupt, with all his deeds, books, and papers relating thereto; and such assignment shall 
relate back to the commencement of said proceedings in bankruptcy, and thereupon, by 
operation of law, the title to all such property and estate, both real and personal, shall 
vest in said assignee, although the same is then attached on reserve process as the 
property of the debtor, and shall dissolve any such attachment made within four months 
next pending the commencement of said proceedings;”’ and then provides certain exemp- 
tions of the property of the bankrupt from passing to the assignee. 
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and therefore void.(£)(18) But with us the law stands upon a more reason- 
able footing: for, as these acts of bankruptcy may sometimes be secret to all 
but a few, and it would be prejudicial to trade to carry this notion to its. 
utmost length, it is provided, by statute 19 Geo. II. ¢. 32, that no money 
paid by a bankrupt to a dona fide or real creditor, in the course of trade, 
even after an act of bankruptcy done, shall be liable to be refunded. Nor, 
by statute 1 Jac. I. c. 15, shall any debtor of a bankrupt, that pays him his. 
debt without knowing of his bankruptcy, be liable to account for it again; 
the intention of this relative power being only to reach fraudulent transac- 
tions, and not to distress the fair trader. 

The assignees may pursue any /egal method of recovering this 
property so vested in them, by their own authority; but *cannot [*487 
commence a suit in eguzty, nor compound any debts owing to the 
bankrupt, nor refer any matters to arbitration, without the consent of the 
creditors, or the major part of them in value, at a meeting to be held in pur- 
suance of notice in the Gazette. (/) 

When they have got in all the effects they can reasonably hope for, and 
reduced them to ready money, the assignees must, after four and within 
twelve months after the commission issued, give one-and-twenty days’ notice 
to the creditors of a meeting for dividend or distribution; at which time they 
must produce their accounts, and verify them upon oath if required. And 
then the commissioners shall direct a dividend to be made, at so much in the 
pound, to all creditors who have before proved, or shall then prove, their 
debts. This dividend must be made equally and in a ratable proportion to 
all the creditors, according to the guantity of their debts; no regard being 
had to the guadity of them. Mortgages, indeed, for which the creditor has a 
real security in his own hands, are entirely safe; for the commission of bank- 
rupt reaches only the equity of redemption.(7#z) So are also personal debts, 
where the creditor has a chattel in his hands asa pledge or pawn for the pay- 
ment, or has taken the debtor’s lands or goods in execution.(19) And, upom 
the equity of the statute 8 Anne, c. 14, (which directs that upon all execu- 
tions of goods Being on any premises demised to a tenant, one year’s rent, 
and no more, shall, if due, be paid to the landlord,) it hath also been held 
that, under a commission of bankrupt, which is in the nature of a statute- 
execution, the landlord shall be allowed his arrears of rent to the same 
amount in preference to other creditors, even though he had neglected to 
distrein while the goods remained on the premises, which he is otherwise 
entitled to do for his entire rent, be the guantum what it may.(z) But, 
otherwise, judgments and recognizances, (both which are debts of record, and 
therefore at other times have a priority,) and also bonds and obligations by 
deed or special instrument, (which are called debts by specialty, and 
are usually the next *in order, ) these are all put on a level with debts [*488 
by mere simple contract, and all paid pari passu.(o)(20) Nay, so 
far is this matter carried, that, by the express provision of the statute, ( p) 
debts not due at the time of the dividends made, as bonds or notes of hand 
payable at a future day certain, shall be proved and paid equally with the 
rest,(g) allowing a discount or drawback in proportion. And insurances 


k) 8p. L. b. 29, ¢. 16. f 0) Stat, 21 Jac. I. ¢. 19. 
Stat. 7 Geo. I. ¢, 31. 
a) Oech Tepe 5 Lord Raym. 1549. Stra. 1211. 


m) Finch. Rep. 466. 
n) 1 Atk. 103, 104. 


’ 
(18) The assignment law of Indiana of 1859 and bankruptcy act distinguished. Lord 
et al. v. Fisher et al., 19 Ind. 7, 10 (1862). . 
19) Conrad, Assignee v. Prieus, Recorder of Mtges., 5 Robinson (La.) 49, 55 (1843). 
(33) [In an equal degree. ] 
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and obligations upon bottomry or vespondentia, bond fide made by the bank- 
rupt, though forfeited after the commission is awarded, shall be looked upon 
in the same light as debts contracted before any act of bankruptcy.(”) 

Within eighteen months after the commission issued, a second and final 
dividend shall be made, unless all the effects were exhausted by the first. (s) 
And if any surplus remains, after selling his estates and paying every creditor 
his full debt, it shall be restored to the bankrupt.(¢) This is a case which 
sometimes happens to men in trade, who involuntarily, or at least unwarily, 
commit acts of bankruptcy, by absconding and the like, while their effects 
are more than sufficient to pay their creditors. And, if any suspicious or 
malevolent creditor will take the advantage of such acts, and sue out a com- 
mission, the bankrupt has no remedy, but must quietly submit to the effects 
of his own imprudence; except that upon satisfaction made to all the creditors 
the commission may be saperseded.(u) This case may also happen: when a 
knave is desirous of defrauding his creditors, and is compelled by a com- 
mission to do them that justice which otherwise he wanted to evade. And 
therefore, though the usual rule is that all interest on debts carrying interest 
shall cease from the time of issuing the commission, yet, in case of a surplus 
left after payment of every debt, such interest shall again revive and be 
chargeable on the bankrupt(w) or his representatives. 


CHAPTER XXXII. 
OF TITLE BY TESTAMENT, AND ADMINISTRATION. 


THERE yet remain to be examined, in the present chapter, two other 
methods of acquiring personal estates, —viz., by zestament and administra- 
tion. And these I propose to consider in one and the same view; they being 
in their nature so connected and blended together as makes it impossible to 
treat of them distinctly without manifest tautology and repetition. 

XI., XII. In the pursuit, then, of this joint-subject, I shall, first,(1) 
inquire into the original and antiquity of testaments and administrations; 
shall, secondly, show who is capable of making a last will and testament; 
shall, thirdly, consider the nature of a testament and its incidents; shall, 
fourthly, show what an executor and administrator are, and how they are to 
be appointed; and, lastly, shall select some few of the general heads of the 
office and duty of executors and administrators. 

First, as to the orvzginal of testaments and administrations. We have more 
than once observed that, when property came to be vested in individuals by 
the right of occupancy, it became necessary for the peace of society that this 
occupancy should be continued, not only in the present possessor, but in 

those persons to whom he should think proper to transfer it, which 
*490] introduced the doctrine and practice of alienations, *gifts, and con- 

tracts. But these precautions would be very short and imperfect if 
they were confined to the life only of the occupier; for then, upon his death, 
all his goods would again become common, and create an infinite variety of 
strife and confusion. ‘The law of very many societies has therefore given to 
the proprietor a right of continuing his property after his death in such per- 

(r) Stat. 19 Gep. IT. ¢. 32. wu) 2 Ch. Ca. 144. 


(s) Stat. 5 Geo. IT. c. 30. f 1 Atk, 244. 
(t) Stat. 13 Eliz. ¢. 7. ve ‘ 


(1) Hanner v. Silver, 2 Ore. 336, 338 (1868). 
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sons as he shall name; and, in defect of such appointment or nomination, or 
where no nomination is permitted, the law of every society has directed the 
goods to be vested in certain particular individuals, exclusive of all other 
persons.(@) The former method of acquiring personal property, according 
to the express directions of the deceased, we call a testament: the latter, 
which is also according to the will of the deceased, not expressed indeed but 
presumed by the law,(d) we call in England an administration; being the 
same which the civil lawyers term a succession ad cntestalo,(2) and which 
answers to the descent or inheritance of real estates. 

Testaments are of very high antiquity. We find them in use among the 
ancient Hebrews; though I hardly think the example usually given(c) of 
Abraham’s complaining(d) that, unless he had some children of his body, 
his steward, Eliezer of Damascus, would be his heir, is quite conclusive to 
show that he had made him so by wil/. And, indeed, a learned writer(e) 
has adduced this very passage to prove that in the patriarchal age, on failure 
of children or kindred, the servants born under their master’s roof succeeded 
to the inheritance as heirs-at-law.(/) But (to omit what Eusebius and 
others have related of Noah’s testament, made in wrzting and witnessed 
under his sea/, whereby he disposed of the whole world) (g) I apprehend that 
a much more authentic instance of the early use of testaments may be found 
in the sacred writings, (4) wherein Jacob bequeaths to his son Joseph 
a portion of his *inheritance double to that of his brethren; which [*491 
will we find carried into execution many hundred years afterwards, 
when the posterity of Joseph were divided into two distinct tribes, those of 
Ephraim and Manasseh, and had two several inheritances assigned them; 
whereas the descendants of each of the other patriarchs formed only one 
single tribe and had only one lot of inheritance. Solon was the first legis- 
lator that introduced wills into Athens;(z) but in many other parts of Greece 
they were totally discountenanced.(£) In Rome they were unknown till the 
laws of the twelve tables were compiled,(3) which first gave the right of 
bequeathing:(/) and among the northern nations, particularly among the 
Germans, (7) testaments were not received into use. And this variety may 
serve to evince that the right of making wills and disposing of property after 
death is merely a creature of the civil state,(7) which has permitted it in 
some countries and denied it in others; and, even where it is permitted by 
law, it is subjected to different formalities and restrictions in almost every 
nation under heaven. (0)(4) 


(a) Puff. L. of N. b. 4, c. 10. (h) Gen. xlviii, 

(b) Ibid. b. 4, ¢. 11. : (¢) Plutarch in vita Solon. 

¢) Barbeyr. Puff 4,10, 4. Godolph. Orph. Leg. i. 1. k) Pott. Antiq. 7. 4, e. 15. 

(d) Gen. Xv. l) Inst. 2, 22" Ii, 

(e) Taylor’s Elem. Ciy. Law, 517. m) Tacit. de Mar. Germ, 21. 

\f) See page 12. (n) See page 13. , ; : 

(g) Selden, de succ. Ebr. c. 24. (0) Sp. L. b. 27, ¢. 1. Vinnius in Inst, J. 2, tit. 10. 


2) [From an intestate. ] Lightfoot’s Exr’s v. Colgin e¢ u-., 5 Munf. (Va.) 42, 64 (1831). 

+3} This position is very questionable. Long before the compilation of the laws of 
the Twelve Tables, a testament might be made by a Roman, and his private will converted 
into a public law, by promulgation zm calatis comitis [In an assembly of the patri- 
cians]. A Roman, also, who was g7rt for war, and about to proceed to battle, was allowed, 
antecedently to the laws of the Twelve Tables, to make what was termed testamentum 
in procinctu [A will made by a soldier while preparing to engage in battle]. And a 
third mode of making a will, without the formality of ratification by the comitia, and. 
by persons who were not entitled to the exclusively-military privilege of making festa- 
mentum procinctum [A will while preparing for battle] was in use before the introduc- 
tion of the laws of the Twelve Tables. ‘This was by means of a fictitious purchase by 
the intended inheritor, to whom the purchase-money was tendered, and weighed in a 
balance, before witnesses.—CHITTY. 

(4) Crain v. Crain, 17 Tex. 80, 89, 93 (1856). 
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With us in England, this power of bequeathing is coeval with the first rudi- 
ments of the law: for we have no traces or memorials of any time when it did 
not exist. Mention is made of intestacy, in the old law before the conquest, 
as being merely accidental; and the distribution of the intestate’s estate, after 
payment of the lord’s heriot, is then directed to go according to the estab- 
lished law. ‘‘Sive guds incuria, sive morte repentina, fuerit intestatus mor- 
tuus, dominus tamen nullam rerum suarum partem ( preter eam que jure 
debetur hereoti nomine) sibi assumito. Verum possessiones uxo7t, liberis, et 
cognatione proxinris, pro suo cuique jure, distribuantur.”” (p) (5) But we are 
not to imagine that this power of bequeathing extended originally to alla 
man’s personal estate. On the contrary, Glanvil informs us(g) that 
492] by the common law, *as it stood in the reign of Henry the Second, a 
man’s goods were to be divided into three equal parts: of which one 
went to his heirs or lineal descendants, another to his wife, and the third was 
at his own disposal:(6) or, if he died without a wife, he might then dispose 
of one moiety, and the other went to his children; and so e converso, if he 
had no children, the wife was entitled to one moiety, and he might bequeath 
the other;(7) but if he died without either wife or issue, the whole was at 
his own disposal.(7) ‘The shares of the wife and children were cailed their 
reasonable parts, and the writ de rationabili parte bonorum(8) was given to 
recover them.(s)(9) : 

This continued to be the law of the land at the time of magna carta, which 
provides that the king’s debts shall first of all be levied, and then the residue 
of the goods shall go to the executor to perform the will of the deceased; and, 
if nothing be owing to the crown, ‘‘ omnia catalla cedant defuncto, salvis uxort 
ipstus et puerts suis rationabilibus partibus suts.’’(¢)(10) In the reign of 
king Edward the Third, this right of the wife and children was still held to 
be the universal or common law;(z) though frequently pleaded as the local 
custom of Berks, Devon, and other counties:(w) and Sir Henry Finch lays 
it down expressly,(#) in the reign of Charles the First, to be the general law 
of the land. But this law is at present altered by imperceptible degrees, and 
the deceased may now, by will, bequeath the whole of his goods and chattels; 


tomed from time, etc., to have a reasonable share of 


fp LL. Canut. c. 68. 


yO E 
7 Bracton, l. 1. 2, c. 26. Filet. 7., 2, c. 57. 
A F. N, B, 122. 

t) 9 Hen. III. ec. 18. 

uy A widow brought an action of detinue against 
her husband’s executors, quod cum per consuetudinem 
totius regni Angliz hactenus usitatam et approbatam, 
uxores debent et solent a tempore, &c. halen suam 
rationabilem partem bonorum maritorum suorum; ita 
videlicet, quod si nullos habuerint liberos, tune medieta- 
tem; et si habuerint, tunc tertiam partem, etc., [that as 
by the universal custom of England, hitherto. used 
and approved, wives have a right and are accus- 


their husbands’ goods, in the following proportion; 
that if they have no children, they shall take the 
half; and if they have children, then the third part, 
&c.] and that her husband diéd worth 200,000 marks, 
without issue had between them; and thereupon she: 
claimed the moiety. Some exceptions were taken 
to the pleadings, and the fact of the husband’s 
dying without issue was denied, but the rule of law, 
as stated in the writ. seems to have been universally 
allowed. M. 30 Edw. III. 25. Anda similar case 
occurs in H. 17 Edw. III. 9. 

(w) Reg. Brey. 142. Co. Litt. 176. 

(2) Law, 175. 


(5) [“‘If any one, through negligence or sudden death, die intestate, let not the lord 


take any part of his effects except what is due to him of right as a heriot. 


But let his 


possessions be distributed among his wife, children, and next of kin, to every one accord- 
ing to their right.”’] Wilson v. Wilson, 5 Binn. 557, 570 (1811). 

(6) Hopkins ef ux. v. Wright et al., 17 Tex. 30, 36 (1856). 

(7) [Conversely]. Williams on Real Prop. (6 ed.) 297. Williams on Pers. Prop. (4 


ed.) 321. 


3) [Of the reasonable part, or share, of the goods. ] 
9) It is not within the province of a husband by will to deprive his wife of the third 
part of his personal estate after the payment of his debts, to which she is entitled under 


the statutes of Illinois. 


Bradley v. Flood, 16 Irish Chanc. Rep. 236, 250 (1864). 


252, 255 (1870). 
89, and 93 (1856). 


In re Taylor’s Will, 55 Ill. 


Hopkins v. Wright, 17 Tex. .30, 36 (1856). Crain v, Crain, 17 Tex. 80, 
Goodeve’s Mod. Law of R. P. 


p. 286. 


(10) [‘“ Let them resign all the chattels to the will of the deceased, reserving to his wife 


and children their reasonable shares.’’] 
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though we cannot trace out when first this alteration began. (11) 
Indeed, Sir Edward Coke(y) is of opinion that this never was *the [*493 
general law, but only obtained in particular places by special custom: 
and to establish that doctrine he relies on a passage in Bracton, which, in 
truth, when compared with the context, makes directly against his opinion. 
For Bracton(z) lays down the doctrine of the reasonable part to be the com- 
mon law; but mentions that as a particular exception, which Sir Edward 
Coke has hastily cited for the general rule. And Glanvil, magna carta, 
Fleta, the year-books, Fitzherbert, and Finch, do all agree with Bracton, that 
this right to the pars rationabilis(12) was by the common law; which also 
continues to this day to be the general law of our sister kingdom of Scot- 
land.(@) ‘To which we may add, that whatever may have been the custom 
of later years in many parts of the kingdom, or however it was introduced 
in derogation of the old common law, the ancient method continued in use in 
the province of York, the principality of Wales, and in the city of London, 
till very modern times; when, in order to favor the power of bequeathing, 
and to reduce the whole kingdom to the same standard, three statutes have 
‘been provided: the one 4 & 5 W. and M. c. 2, explained by 2 & 3 Anne, c. 
5, for the province of York; another 7 & 8 W. III. c. 38, for Wales; anda 
third, 11 Geo. I. c. 18, for London: whereby it is enacted that persons within 
those districts, and liable to those customs, may (if they think proper) dis- 
pose of a// their personal estates by will;(13) and the claims of the widow, 
children, and other relations, to the contrary, are totally barred. Thus is 
the old common law now utterly abolished throughout all the kingdom of 
England, and a man may devise the whole of his chattels as freely as he 
‘formerly could his third part or moiety.(14) In disposing of which, he was 
bound by the custom of many places (as was stated in a former chapter)(d) 
to remember his lord and the church, by leaving them his two best chattels, 
which was the original of heriots and mortuaries; and afterwards he was left 
at his own liberty to bequeath the remainder as he pleased. 

*In case a person made no disposition of such of his goods as were [*494 
testable, whether that were only part or the whole of them, he was, 
and is, said to die intestate;(15) and in such case it is said, that by the old 
law the king was entitled to seize upon his goods, as the favens patrie,(16) 
and general trustee of the kingdom.(c) This prerogative the king continued 
to exercise for some time by his own ministers of justice; and probably in the 
county court, where matters of all kinds were determined: and it was granted 
as a franchise to many lords of manors, and others, who have to this day a 
prescriptive right to grant administration to their intestate tenants and suitors, 
in their own courts-baron, and other courts, or to have their wills there 
proved, in case they made any disposition.(d@) Afterwards, the crown, in 
favor of the church, invested the prelates with this branch of the prerogative: 
which was done, saith Perkins,(e) because it was intended by the law that 
spiritual men are of better conscience than laymen, and that they had more 


y) 2 Inst. 33. (c) 9 Rep. 38. 


Z) D.2) @..26, 3 2: 1) 9 Rep. 37. 
i Dalrymp. of Feud. Property, 145. ( €) 2486. 
(b) Page 426. 


11) Dean v. Lyon, 8 Ind. 71, 73 (1856). Cooke’s Ex’re¢ al. v. Philips, 12 Leigh. (Va.) 
me Sn (1841). aT ebtfoot’s Bee etal. v. Colgan ef ux., 5 Munf. (Va.) 42, 65 (1813). 
(12) [Reasonable part, or share. | 

13) Williams on Pers. Prop. (4 ed.) 321. 

14) Compton v. McMahan, 19 Mo. App. 494, 505 ee) * 
15) Wilson v. Wilson, 3 Binn. (Pa.) 557, 573 (1811). /” ve Goodman’s Trusts, L. R. 
17 Ch. Div. 266, 272 (1881). Goodeve’s Mod. Law of Real Prop. 286, 287. 

(16) [Parents of the country. ] 
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knowledge what things would conduce to the benefit of the soul of the 
deceased. The goods, therefore, of intestates were given to the ordinary by 
the crown; and he might seize them, and keep them without wasting, and 
also might give, aliene, or sell them at his will, and dispose of the money zx 
pios usus:(17) and, if he did otherwise, he broke ‘the confidence which the 
law reposed in him.(f/) So that, properly, the whole interest and power 
which were granted to the ordinary were only those of being the king’s 
almoner within his diocese; in trust to distribute the intestate’s goods in 
charity to the poor, or in such superstitious uses as the mistaken zeal of the 
times had denominated pious.(g) And, as he had thus the disposition of 
intestates’ effects, the probate of wills of course followed: for it was thought 
just and natural, that the will of the deceased should be proved to the satis- 
faction of the prelate, whose right of distributing his chattels for the good of 
his soul was effectually superseded thereby. 
*495] *The goods of the intestate being thus vested in the ordinary upon 
the most solemn and conscientious trust, the reverend prelates were, 
therefore, not accountable to any, but to God and themselves, for their 
conduct.(#) But even in Fleta’s time it was complained(z) ‘‘ guod ordinariz, 
hujusmodi bona nomine ecclesia occupantes nullam vel saltem indebitam faciunt 
distributionem.’’(18) And to what-a length of iniquity this abuse was 
carried, most evidently appears from a gloss of Pope Innocent IV.,(%) 
written about the year 1250; wherein he lays it down for established canon 
law that ‘‘zz Britannia tertia pars bonorum decedentium ab intestato tn opus 
ecclesia et pauperum dispensanda est.’’(19) ‘Thus, the popish clergy took to 
themselves(Z) (under the name of the church and poor) the whole residue of 
the deceased’s estate, after the partes rationabiles, (20) or two-thirds, of the 
wife and children were deducted; without paying even his lawful debts, or 
other charges thereon. For which reason, it was enacted by the statute of 
Westm. 2,(m) that the ordinary shall be bound to pay the debts of the 
intestate so far as his goods will extend, in the same manner that executors 
were bound in case the deceased had left a will: a use more truly pious than 
any veguiem, or mass for his soul. ‘This was the first check given to that 
exorbitant power, which the law had intrusted with ordinaries. But, though 
they were now made liable to the creditors of the intestate for their just and 
lawful demands; yet the vestduum, after payment of debts, remained still in 
their hands, to be applied to whatever purposes the conscience of the 
ordinary shall approve. ‘The flagrant abuses of which power occasioned the 
legislature again to interpose, in order to prevent the ordinaries from keeping 
any longer the administration in their own hands, or those of their 
*496] immediate *dependents:(21) and therefore the statute 31 Edw. III. 
c. 11 provides, that, in case of intestacy, the ordinary shall depute 
the nearest and most lawful friends of the deceased to administer his 
goods;(22) which administrators are put upon the same footing, with regard 


f) Finch, Law, 178, 174. pious uses was different in different countries. In 
g) Plowd. 277. the archdeaconry of Richmond in Yorkshire, this 
h) Ibid. eee was settled by a papal bulle, A. p. 1254, 


t) L. 2, ¢. 57, 3 10. 
k) In Decretal. 1. 5, t. 3, ec. 4! abolished by the statute 26 Hen. VILL c. 15. 


Regist. honoris de Richm. 101,) and was observed till 
1) The proportion given to the priest and to other (m) 13 Edw. I. c. 19. 


(17) [To pious uses. ] 
(18) [‘‘That the ordinaries, who take possession of goods of this kind in the name of 
hi area make no distribution of them, or at least no due distribution.”’ 
19) [‘‘In Britain a third part of the goods left by an intestate is t i 
the benefit of the church and the poor] é sada gts 
(20) [Reasonable parts. ] 
in) Peary, v. Flood, 16 Ir. Ch. 236, 251 (1884). 
22) Blewitt v. Nicholson ef a/, Ex’rs, 2 Fla. 200, 205 (1848). Davi 
Phill. Ch. Rep. 454, 551 (1848). 5 ORRT, PPR a oer ee 
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to suits and to accounting, as executors appointed by will. ‘This is the 
original of administrators, as they at present stand; who are only the officers 
of the ordinary, appointed by him in pursuance of this statute, which singles 
out the zext and most lawful friend of the intestates; who is interpreted (7) 
to be the next of blood that is under no legal disabilities. ‘The statute 21 
Hen, VIII. c. 5 enlarges a little more the power of the ecclesiastical judge; 
and permits him to grant administration ez/her to the widow, or the next of 
kin, or to both of them, at his own discretion; and, where two or more per- 
sons are in the same degree of kindred, gives the ordinary his election to 
accept whichever he pleases. (23) 

Upon this footing stands the general law of administrations at this day. 
I shall, in the further progress of this chapter, mention a few more par- 
ticulars, with regard to who may, and who may not, be administrator; and 
what he is bound to do when he has taken this charge upon him: what has 
been hitherto remarked only serving to show the original and gradual prog- 
ress of testaments and administrations; in what manner the latter was first 
of all vested in the bishops by the royal indulgence; and how it was after- 
wards, by authority of parliament, taken from them in effect, by obliging 
oe to commit all their power to particular persons nominated expressly by 
the law. 

I proceed now, secondly, to inquire who may, or may not, make a testa- 
ment; or what persons are absolutely obliged by law to die intestate. And 
this law(o) is entirely prohibitory; for, regularly, every person hath full 
power and liberty to make a will, that is not under some special prohibition 
by law or custom: which prohibitions are principally upon three 
*accounts: for want of sufficient discretion; for want of sufficient [*497 
liberty and free will; and on account of their criminal conduct. 

1. In the first species are to be reckoned infants, under the age of fourteen 
if males, and twelve if females; which is the rule of the civil law.( p)(24) 
For, though some of our common lawyers have held that an infant of any 
age (even four(25) years old) might make a testament,(g) and others have 
denied that under eighteen he is capable,(7) yet as the ecclesiastical court is 
the judge of every testator’s capacity, this case must be governed by the 
rules of the ecclesiastical law. So that no objection can be admitted to the 


n) 9 Rep. 39. : 469, Gilb, Rep, 74. 
0) Godolph. Orph. Leg. p. 1, ¢. 7. {3} Perkins, 2 503. 
p) Godolph. p. 1, ce. 8. Wentw. 212. 2 Vern. 104, r) Co. Litt, 89. 


(23) Bradley v. Floyd, 16 Ir. Ch. 236, 251 (1864) 200. The statutes of 31 Edw. III. ec. 
11, and 21 Hen. VIII. c. 5 were substantially copied in the state of New York. Leathrop 
v. Smith, 35 Barb. (N. Y.) 64, 65 (1861). Carnochan v. Abrahams, R. M. Charlton (Ga. ) 
196, 206 (1810). Goodeve’s Mod. Law of Pers. Prop. 288. ; ‘ 

(24) Williams on Pers. Prop. (4 ed.) 322. The rule as to the capacity of infants to dis- 
pose of personal property by will is derived originally from the civil law and was adopted 
by the English ecclesiastical courts, having jurisdiction of the subject of wills and intes- 
tate’s estates. Their rules of decision upon these subjects have been received and 
admitted by immemorial usage as a part of the common law of England, which system 
has been adopted by us so far as it is consistent with the nature and genius of our consti- 
tution. , 

(25) This has been thought an error of the press in Perkins, and that four by mistake 
was printed for fourteen. See this subject learnedly investigated by Mr. Hargrave, who 
concludes, with the learned judge, that a will of personal estate may be made by a male 
at the age of fourteen, and by a female at the age of twelve, and not sooner. Harg. Co. 
Litt. 99.—CHRISTIAN. f ae: ‘ 

However, by the late Wills Act, statute 1 Vict. c. 26, 22 7, 34, it is enacted that no will 
made after the first day of January, 1838, by any person under the age of twenty-one 
years, shall be valid.—_STEWaART. < . ; 

The court of probate was established in 1857 by 20 and 21 Vict. ¢. 77. This court sup- 
plants the jurisdiction of the ecclesiastical courts to grant probate of wills and letters of 
administration. 
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will of an infant of fourteen, merely for want of age:(26) but, if the testator 
was not of sufficient discretion, whether at the age of fourteen or four-and- 
twenty, that will overthrow his testament. Madmen, or otherwise on com- 
potes,(27) idiots or natural fools, persons grown childish by reason of old 
age or distemper, (28) such as have their senses besotted with drunkenness, 
—all these are incapable, by reason of mental disability, to make any will 
so long as such disability lasts.(29) To this class also may be referred such 
persons as are Jorn deaf, blind, and dumb; who, as they have always wanted 
the common inlets of understanding, are incapable of having anzmum tes- 
tandi,(30) and their testaments are therefore void. 

2. Such persons as are intestable for want of liberty or freedom of will are, 
by the civil law, of various kinds; as prisoners, captives, and the like.(s)} 
- But the law of England does not make such persons absolutely intestable; 
but only leaves it to the discretion of the court to judge, upon the considera- 
tion of their particular circumstances of duress, whether or no such person 
could be supposed to have “iberum animum testandi.(31) And, with regard 
to feme-coverts, our law differs still more materially from the civil. Among 

the Romans there was no distinction: a married woman was as 
*498] capable of bequeathing as a feme-sole.(#) But with usa *married 
woman is not only utterly incapable of devising /ands, being excepted 
out of the statute of wills, 34 & 35 Hen. VIII. c. 5, but also she is incapable 
of making a testament of chattels without the license of her husband.(32) 


(s) Godolph. p. 1, c. 9. (Ca) Pa pei ee oye 


(26) Davis v. Baugh Exr’s, 1 Sneed (Tenn.) 477,479 (1853). Dresser v. Dresser, 46 
Me. 48, 67 (1858). 

27) {Not in their right senses. ] . : 

(22 See Swinburne, pt. 2, sect. 5. Old age alone does not justify a presumption of the 

arty’s incapacity, (Lewis v. Pead, 1 Ves. Jr. 19;) but, when accompanied by great 
infirmity, it will be a circumstance of weight in estimating the validity of any transac- 
tion, (Griffiths v. Robins, 3 Mad. 192;) for that hypothetical disability which is always 
supposed to exist during infancy may really subsist when the party is of age, and even a 
much greater degree of incapacity, though the case be not one of insanity, or of lunacy, 
strictly speaking. Sherwood v. Saunderson, 19 Ves. 283. Ridgway v. Darwin, 8 Ves. 67. 
Ex parte Cranmer, 12 Ves. 449.—CHITTY. 

(29) Imbecility of mind in a testator will not avoid his last will and testament. Every 
person not an idiot, lunatic, or person on compos mentis [Not of sound mind] is com- 
petent to make a will be his understanding ever so weak. Stewart Ex’rv. Lispenard, 
26 Wend. (N. Y.) 255, 298 (1841). 

(30) [Testamentary discretion.] Thompson Ex’r etc. v. Farr ef al., 1 Spears (Law) 
(S. C.) 93, 105 (1842). See Swinburne, pt. 2, sect. 6. A commission of lunacy has issued 
against a party who when he could be kept sober was a very sensible man, but whose 
constant habits were those of intoxication. Anonym. cited in 8 Ves. 66. And in the 
case of Rex v. Wright, 2 Burr. 1099, a rule was made upon the defendants to show cause 
why a criminal information should not be exhibited against them for the misdemeanor 
of using artifices to obtain a will from a woman addicted to liquor, when she was under 
very improper circumstances of mind to make one.—CHITTY. 

(31) [Free will in making their testaments. ] 

(32) Lawson on Rights Rem. and Proc. 5131. In some of the American states cover- 
ture still interposes a disability in regard to the execution of a will. But the tendency 
of modern times has been in the direction of removing all property disabilities attaching 
to married women. In order to solve the question of the right of married women to 
transfer real property by will, reference must be had to the statutes of those states in 
which it arises. By the Roman civil law a married woman possessed the same testa- 
mentary capacity in all respects as when unmarried, but by the law of England no such 
favor has ever been conceded. 1 Williams on Exr’s, 47. 1 Redfield on Wills, 22. Newell 
on Ejectment, 476. The general principle now underlying all the new enactments as to 
married women is, that they tend to confer independent testamentary powers upon the 
wife without qualification of terms as to her property, and apart from her husband’s 
concurrence. The wife may devise or bequeath by her sole will whatever separate 
property the statutes secure to her, and that without the joinder or assent of her husband. 
She cannot dispose of any property but that owned by herself, and of course not any of 
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For all her personal chattels are absolutely his; and he may dispose of her 
chattels real, or shall have them to himself if he survives her: it would be 
therefore extremely inconsistent to give her a power of defeating that pro- 
vision of the law, by bequeathing those chattels to another.(~) Vet by her 
husband’s license she may make a testament:(v) and the husband, upon mar- 
riage, frequently covenants with her friends to allow her that license: but 
such license is more properly his assent; for, unless it be given to the par- 
ticular will in question, it will not be a complete testament, even though 
the husband beforehand hath given her permission to make a will.(w) Yet 
it shall be sufficient to repel the husband from his general right of admin- 
istering his wife’s effects; and administration shall be granted to her appointee 
with such testamentary paper annexed.(x) So that, in reality, the woman 
makes no will at all, but only something like a will;(y) operating in the 
nature of an appointment, the execution of which the husband, by his bond, 
agreement, or covenant, is bound to allow. A distinction similar to which 
we meet with in the civil law. For though a son who was zz potestate 
parentis(33) could not by any means make a formal and legal testament, 
even though his father permitted it,(z) yet he might, with the like permis- 
sion of his father, make what was called a donatio mortis causa.(a)(34) ‘The 
queen-consort is an exception to this general rule, for she may dispose of her 
chattels by will, without the consent of her lord:(6) and any feme-covert may 
make her will of goods, which are in her possession zz auter drott,(35) as 
executrix or administratrix;(36) for these can never be the property of her 
husband:(c) and, if she has any pin-money or separate maintenance, 

it is said she may dispose of her savings thereout *by testament, [*499 
without the control of her husband.(d@) But, if a feme-sole makes her 

will, and afterwards marries, such subsequent marriage is esteemed a revo- 
cation in law, and entirely vacates the will.(e) 

3. Persons incapable of making testaments, on account of their criminal 
conduct, are, in the first place, all traitors and felons, from the time of con- 
viction; for then their goods and chattels are no longer at their own disposal, 
but forfeited to the king.(37) Neither can a felo de se make a will of goods 
and chattels, for they are forfeited by the act and manner of his death; but 
he may make a devise of his lands, for they are not subjected to any for- 
feiture.(/)(38) Outlaws also, though it be but for debt, are incapable of 


u) 4 Rep. 51. a) Ff. 39, 6, 25. 

v) Dr. and St. d. 1, ¢. 7. b) Co. Litt. 133. 

(w) Bro. Abr. tit. Devise, 34. Stra. 891 © Godolph. 1, 10. 
Prec. Chan. 44. 


az) The King v. Bettesworth, T. 18 Geo. IL. B. R. 
y) Cro. Car. 376. 1 Mod. 211. 
£) Ff. 


) 
e) 4 Rep. 60. 2P. Wms, 624. 
) Plowd. 261. 


his that passed to him by survivorship. Legal and Eq. Rights of Married Women, 
¥ Cord. vol. 1 (2 ed.) p. 725, 726. 

33) [In the power of the parent. ] 

34) [A donation depending on the event of the death of the donor. ] 

35) [In the right of another. ] 

(36) Cutter v. Butler, 25 N. H. 343, 353 (1852). : : 

(37) But in this case the will is of no effect, not from the incapacity of the testator, 
but because he has no goods to bequeath. And a similar observation applies to the 
other instances given by Blackstone,—that of a felo de se [A suicide], whose goods and 
chattels are forfeited by the act and manner of his death, although he may make a devise 
of his lands, for they are not subjected to any forfeiture. Plowd. 261. Thus, also, out- 
laws though it be but for debt, ‘are said to be ”’ incapable of making a will; for their 
goods and chattels are forfeited during the time (Fitz. Abr. tit. Desceni, 16) the outlawry 
subsists.— KERR. ; , 

(38) [A suicide]. Lands never were forfeited without an attainder by course of law, (3 
Inst. 55;) and now no attainder, except for high treason, petit treason, or murder, or 
abetting those crimes, extends to the disinherison of any heir, nor to the prejudice of the 
right or title of any other persons than the offenders. Stat. 54 Geo. III. c. 145.—CHITTY. 
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making a will, so long as the outlawry subsists, for their goods and chattels 
are forfeited during that time.(g) As for persons guilty of other crimes 
short of felony, who are by the civil law precluded from making testaments, 
(as usurers, libellers, and others of a worse stamp, ) by the common law their 
testaments may be good.(Z) And in general the rule is, and has been so 
at least ever since Glanvil’s time,(z) guod Libera sit cujuscunque ultima 
voluntas. (39) ; 

Let us next, ¢#27dly, consider what this last will and testament is, which 
almost every one is thus at liberty to make; or, what are the nature and 
incidents of a testament. ‘Testaments, both Justinian(7 ) and Sir Edward 
Coke(#) agree to be so called, because they are festatio mentis:(40) an 
etymon which seems to savor too much of the conceit; it being plainly a 
substantive derived from the verb ¢esfarz,(41) in like manner as juvamen- 
tum,(42) incrementum,(43) and others, from other verbs. The definition 
of the old Roman lawyers is much better than their etymology:—‘‘ voluntatis 
nostre justa sententia de eo, quod quis post mortem suam fieri velit: (1) which 

may be thus rendered into English, ‘‘the legal declaration of a 
*500] man’s intentions, *which he wills to be performed after his 

death.’’(44) It is called sententia, to denote the circumspection 
and prudence with which it is supposed to be made: it is voluntatis nostre 
sententia, because its efficacy depends on its declaring the testator’s intention, 
whence in England it is emphatically styled his wz//: itis justa sententia; 
that is, drawn, attested, and published, with all due solemnities and forms. 
of law: it is de e0, guod guts post mortem suam fiert velit, because a testament 
is of no force till after the death of the testator.(45) 

These testaments are divided into two sorts: written, and verbal or nun- 
cupative; of which the former is committed to writing, the latter depends 
merely upon oral evidence, being declared by the testator zz extremis(46) 
before a sufficient number of witnesses, and afterwards reduced to writing. 
A codicil, codicillus, a little book or writing, is a supplement to a will, or an 
addition made by the testator, and annexed to, and to be taken as part of, a 
testament; being for its explanation, or alteration, or to make some addi- 
tion to, or else some subtraction from, the former disposition of the 
testator.(7)(47) This may also be either written or nuncupative. 

But, as nuncupative wills and codicils (which were formerly more in use 
than at present, when the art of writing is become more universal) are liable 
to great impositions, and may occasion many perjuries, the statute of frauds, 
29 Car. II. c. 3, hath laid them under many restrictions; except when made 


9 Fitz. Abr. tit. Descent, 16. {r) 1 Inst. 111, 322. 


f Godolple Dp. Le: 12: ES 28; alee. 
¢) DB. 7, ce. 9. m) Godolph. p. 1, ¢. 1, 23. 
) Inst. 2, 10. ve ae: : 


(39) [That the last will of every one be free. ] 
{49} [A testifying of the mind.] 

(41) [To show or testify. ] 

(42) [An oath. ] 


(43) [An increase. ] 
(44) 6 Lawson on Rights, Rem. and Proc. 5110; Williams on Real Prop. (6 ed.) 208. 
(45) [It is in relation to that which one wishes to be done after his death.] McRes’s 


Admr’s v. Means, 34 Ala. 349, 366 (1859). Jackson ef al. v. Culpepper, 3 Ga. 56 
(1847). Mills v, Newberry e¢ al., 112 vi 123, 133 (1885). Coste Cogbill 2 re 
ee & Munf. (Va.) 467, 510 (1808). McCray ef al. v. Lipp e¢ al., 35 Ind. 116, 119 

(46) [In his last moments. ] 

(47) Dalton Ex’r v. Houston e¢ al., 5 Jones Eq. (N. C.) 401, 404 (1860). The office of 
a codicil, ordinarily, is to vary, by adding to or taking from a will, but not wholly to 
supplant it. Bradley e¢ al. v. Gibbs et al., 2 Jones Kq. (N. C.) 13, 15 (1854). Mason v. 
Smith, 49 Ala. 71, 74 (1873). Goodeve’s Mod. Law of R. P. (3 ed.) 376. 
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by mariners at sea, and soldiers in actual service. As to all other persons 
it enacts: 1. That no written will shall be revoked or altered by a subsequent 
nuncupative one, except the same be in the lifetime of the testator reduced 
to writing, and read over to him, and approved;(48) and unless the same be 
proved to have been so done by the oaths of three witnesses at the least: who, 
by statute 4 & 5 Anne, c. 16, must be such as are admissible upon trials at 
common law. 2. That no nuncupative will shall in any wise be good, where 
the estate bequeathed exceeds 30/., unless proved by three such witnesses, 
present at the making thereof, (the Roman law requiring seven, ) (2) 

and unless they or some of them were specially required to bear *wit-  [*sor 
ness thereto by the testator himself; and unless it was made in his 

last sickness, in his own habitation or dwelling-house, or where he had been 
previously resident ten days at the least, except he be surprised with sickness 
on a journey, or from home, and dies without returning to his dwelling. (49) 
3. That no nuncupative will shall be proved by the witnesses after six months 
from the making, unless it were put in writing within six days.(50) Nor 
shall it be proved till fourteen days after the death of the testator, nor till 
process hath first issued to call in the widow, or next of kin, to contest it, if 
they think proper. Thus hath the legislature provided against any frauds 
in setting up nuncupative wills, by so numerous a train of requisites, that 
the thing itself has fallen into disuse, (51) and is hardly ever heard of, but in 


(n) Inst. 2, 10, 14. 


(48) But if a legacy given by a written will has lapsed, or is void, guatenus [So far as] 
the subject of such legacy, there is no written will; and a nuncupative codicil is guasz 
[As] an original will for so much, not an alteration of that disposition which had pre- 
viously become determined, or which was in its creation void. Stonywell’s case, T. Raym. 
334. And the act which says that no written will shall be repealed or altered by a 
nuncupative codicil does not prohibit the disposition by such codicil of that which is not 
disposed of by the written will.—CuiITTy. 

(49) By sec. 23 Rev. Stat. (3 ed.) 121 of Wisconsin, the common law restrictions con- 
tained in the second paragraph relating to nuncupative wills are enacted as the law of that 
state. Brunson ef al. v. Burnett e¢ a/., 2 Pinney (Wis.) 185, 191 (1849). With slight 
variations the statute of 29 Car. II. c. 3, has been incorporated in the Alabama code. 
Sykes ef al. v. Sykes ef al., 2 Stewart (Ala.) 364, 368 (1830). 

(50) In the District of Columbia the law of nuncupative wills is regulated by the 
statute of 29 Charles II. ch. 3, secs. I9-21. J re estate of Askins, 9 Mackey (D. C.) Io, 
15, 18 (1891). 

(51) rave wills are not favorites with courts of probate, though, if duly proved, 

they are equally entitled to be pronounced for with written wills. Much more, however, 
is requisite to the due proof of a nuncupative will than of a written one, in several par- 
ticulars. In the first place, the provisions of the statute of frauds must be strzctly com- 
plied with to entitle any nuncupative will to probate. Consequently, the absence of due 
proof of any one of these—that enjoining the vogatio testiwm, or calling upon persons to 
bear witness of the act, for instance, (Bennet v. Jackson, 1 Phillim. 191. Parsons v. 
‘Miller, ibid. 195)—is fatal at once to a case of this species. But, added to this, and 
independent of the statute of frauds, the factum of a nuncupative will requires to be 
proved by evidence more strict and stringent than that of a written one, in every single 
particular. This is requisite in consideration of the facilities with which fraud in setting 
up nuncupative wills are obviously attended,—facilities which absolutely require to be 
counteracted by courts insisting on the strictest proof as to the facta of such wills. The 
testamentary capacity of the deceased, and the animus lestandi [Testamentary intent] at 
the time of the alleged nuncupation, must appear by the clearest and most indisputable 
testimony. Above all, it must plainly result from the evidence that the instrument 
propounded contains the true substance and import, at least, of the alleged nuncupation 
and consequently that it embodies the deceased’s vea/ testamentary intentions. Lemann 
v. Bonsall, 1 Addams, 389. ; : 

The statute of frauds is imperative that a nuncupative will must be proved by the 
oaths of three witnesses: therefore, supposing no more than three witnesses were present 
at the making of such will, the death of any one of them before such proof has been 
formally made will render the nuncupative will void, however clear and unsuspected the 
evidence of the two surviving witnesses to the transaction may be, (Phillips v. The Parish 
of St. Clement’s Danes, 1 Eq. Ca. Abr. 404;) though at law the execution of a written will 
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the only instance where favor ought to be shown to it, when the testator 1s 
surprised by sudden and violent sickness.(52) The testamentary words 
must be spoken with an intent to bequeath, not any loose idle discourse in 
his illness; for he must require the bystanders to bear witness of such his 
intention: the will must be made at home, or among his family or friends, 
unless by unavoidable accident; to prevent impositions from strangers: 1t 
must be in his /asf sickness; for, if he recovers, he may alter his dispositions, 
and has time to make a written will: it must not be proved at too long a 
distance from the testator’s death, lest the words should escape the memory 
of the witnesses; nor yet too hastily and without notice, lest the family of 
the testator should be put to inconvenience, or surprised. (53) te 
As to written wills, they need not any witness of their publication. I 
speak not here of devises of lands, which are quite of a different nature; 
being conveyances by statute, unknown to the feodal or common law, and 
not under the same jurisdiction as personal testaments.(54) But a testament 
of chattels, written in the testator’s own hand, though it has neither his 
name nor seal to it, nor witnesses present at its publication, is good, provided 
sufficient proof can be had that it is his handwriting.(0)(55) And 
*502] though “written in another man’s hand, and never signed by the 
testator, yet, if proved to be according to his instructions and ap- 
proved by him,(56) it hath been held a good testament of the personal 
estate.(f)(57) Yet it is the safer and more prudent way, and leaves less in 
the breast of the ecclesiastical judge, if it be signed or sealed by the testator, 
and published in the presence of witnesses: which last was always required 


(0) Godolph. p. 1, ¢. 21. Gilb. Rep. 260. (p) Comyns, 452, 453, 454. 


is usually proved by calling ove of the subscribing witnesses; and, notwithstanding it is 
the general rule of equity to examine a// the subscribing witnesses, this rule does not 
apply when any one of the witnesses are dead, or cannot be discovered or brought within 
the jurisdiction.—CHITrrvy. 

Sykes e¢ al. v. Sykes et al., 2 Stewart (Ala.) 364, 368 (1830). If a person in his last 
sickness—that sickness of which he subsequently dies,—impressed with the probability 
of approaching death, deliberately makes his will, conforming to the statute, it will not 
be invalid, because, in point of fact, he had time and opportunity to reduce it to writing. 

(52) Johnston e¢ al. v. Glasscock et ux. et al., 2 Ala. 218, 242 (1841). In the consider- 
ation of a nuncupative will, the Alabama court says: ‘‘If there is clear capacity, if there 
is the animus testandi [Testamentary intent], if it is made at the residence of the de- 
ceased, if the witnesses or some of them are called on by the testator to take notice 
that it is his last will, the court must pronounce for it, if it is proved within six months 
or afterwards, if reduced to writing within six days after the speaking of the testamentary 
words.’’? Johnston e¢ a/. v. Glasscock e¢ al., supra. 

(53) But nuncupative wills, if made after the 1st of January, 1838, are no longer 
valid at all; for by the Wills Act. I Vict. c. 26, s. 9, the 29 Car. II. c. 3 is repealed to this 
extent, and it is enacted that no will shall be valid unless it shall be in writing; but, by 
s. 9, the wills of soldiers and mariners, being in actual military service or at sea, may dis- 
pose of their personal estate as they might have done before the act; and, by s. 12, the act 
is not to affect certain provisions of stat. 11 Geo. IV. and 1 W. IV. c. 60, with respect to 
the wills of petty officers and seamen of the royal navy and marines so far as relates to 
their wages, prize-money, or allowances.—STEWART. 2 Shep. Touch.; Preston, 407. 

(54) Cogbill v. Cogbill e¢ a/., 2 Hen. & Munf. (Va.) 467, 510 (1808). 

(55) Meyer et al. v. Fogge Exc’r etc., 7 Fla. 292, 295 (1887). 2 Shep. Touch.; Preston, 
406. View of the Civil Law; Browne, vol. 1, p. 280. 

(56) If a paper purport to be a testament, and the body of the will be shown by two 
witnesses to be in the handwriting of the testator, such will is sufficiently proven as a 
will of personalty, though there be no other proof of its writing or publication. Franklin 
v. Franklin, 90 Tenn. 44, 47 (1891). Redford’s Administrators v. Peggy ef al., 6 Rand. 
(Va.) 316, 344 (1828). Mason v. Dunman, 1 Munford (Va.) 456, 459 (1810). Or if the’ 
execution or identity of the will be proved by one and the handwriting by another, it is 
sufficient. Suggett v. Kitchell et al., 6 Yerg. (Tenn.) 425, 429 (1835). 

(57) Pierson e¢ ux. v. Beall, 7 Ga. 438, 441 (1849). Cogbill v. Cogbill e¢ al. 2 Hen. & 
Munf. (Va.) 467, 511 (1808). 
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in the time of Bracton; or, rather, he in this respe 5 i icitly i 
the rule of the civil teens serge apuie at Gs 

No testament is of dny effect till after the death of the testator. “Nam 
omne lestamentum morte consummatum est: et voluntus testatoris est ambula- 
toria usque ad mortem.’’(r)(59) And therefore, if there be many testaments 
the last overthrows all the former:(s) but the republication of a former will 
revokes one of a later date, and establishes the first again.(7)(60) 

Hence it follows, that testaments may be avoided three Ways:) Tlf 
made by a person laboring under any of the incapacities before mentioned: 
2. By making another testament of a later date: and 3. By cancelling or 
revoking it. For, though I make a last will and testament irrevocable in 
the strongest words, yet I am at liberty to revoke it: because my own act or 
words cannot alter the disposition of law, so as to make that irrevocable 
which is in its own nature revocable.(w) For this, saith lord Bacon, (w) 
would be for a man to deprive himself of that which of all other things is most 


q) L. 2, c. 26. (&) Perk. 479. 
r) Co. Litt. 1. u) 8 Rep. 82. 
8) Litt. 2168. Perk. 478. tay Elem. c. 19. 


(58) But this distinction between wills of real and personal estate is now entirely abol- 
ished so far as it relates to wills made after the 1st of January, 1838; for by s. 9 of stat. 1 
Vict. c. 26 it is enacted that no will shall be valid unless it shall be signed at the foot by 
the testator, or by some other person in his presence or by his direction; and such signa- 
ture shall be made or acknowledged by the testator in the presence of two or more wit- 
nesses at the same time, and such witnesses shall attest and shall subscribe the willin the 
presence of the testator; but no form of attestation shall be necessary; and, by s. 12, any 
will executed in this manner shall be valid without any other publication.—STEWART. 

The act of 1 Vict. c. 26, wasamended by act of 15 & 16 Vict. c. 24 to read as follows: 
‘‘ very will shall, so far only as regards the position of the signature of the testator or 
of the person signing for him as aforesaid, be deemed to be valid within the said enact- 
ment, as explained by this act, if the signature shall be so placed at or after, or following, 
or under, or beside, or opposite to the end of the will, that it shall be apparent on the 
face of the will that the testator intended to give effect by such his signature to the 
writing signed as his will, and that no such will shall be affected by the circumstance that 
the signature shall not follow or be immediately after the foot or end of the will, or by 
the circumstance that a blank space shall intervene between the concluding word of the 
will and the signature, or by the circumstance that the signature shall be placed among 
the words of the testimonium clause or of the clause of attestation, or shall follow or be 
after or under the clause of attestation, either with or without a blank space intervening, 
or shall follow or be after, or under, or beside the names or one of the names of the sub- 
scribing witnesses, or by the circumstance that the signature shall be on a side or page or 
other portion of the paper or papers containing the will whereon no clause or paragraph 
or disposing part of the will shall be written above the signature, or by the circumstance 
that there shall appear to be sufficient space on or at the bottom of the preceding side or 
page or other portion of the same paper on which the will is written to contain the sig- 
nature; and the enumeration of the above circumstances shall not restrict the generality 
of the above enactment; but no signature under the said act or this act shall be operative 
to give effect to any disposition or direction which is underneath or which follow it, nor 
shail it give effect to any disposition or direction inserted after the signature shall be 
made.’’ i 

(59) [‘‘ For every testament is established by death, and the will of the testator is revoc- 
able until his death.”] This, lord Loughborough observed, was the most general maxim 
he knew, (Matthews v. Warner, 4 Ves. 2Io:) it is essential to every testamentary instru- 
ment that it may be altered even in articulo mortis [In the throes of death], (Balch v. 
Symes, 1 Turn. & Russ. 92:) irrevocability would destroy its essence asa last will. Hob- 
son v. Blackburn, 1 Addams, 278. Reid v. Shergold, Io Ves. 379.—CHITTY. oe 

(60) Republication of a will makes the will speak as of the time of such republication. 
Long v. Aldred, 3 Addams, 51. Goodtitle v. Meredith, 2 Mau. & Sel. 14. If a man by 
a second will revokes a former, but keeps the first undestroyed, and afterwards destroys 
the second, whether the first will is thereby revived has been much questioned. The 
result seems to be that no general and invariable rule prevails upon the subject, but it 
must depend upon the intention of the testator as that is to be collected from the circum- 
stances of each particular case.—CHITTY. 
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incident to human condition; and that is, alteration or repentance. It hath 
also been held, that, without an express revocation, if a man, who hath 
made his will, afterwards marries and hath a child, this is a presumptive or 
implied revocation of his former will, which he made in his state of 
celibacy.(x)(61) "The Romans were also wont to set aside testaments as. 
being znofficiosa, deficient in natural duty, if they disinherited or 
503] totally passed by (without assigning a true and *sufficient reason )(_7): 
any of the children of the testator.(z)(62) But, if the child had any 
legacy, though ever so small, it was a proof that the testator had not lost: 
his memory or his reason, which otherwise the law presumed; but was then 
supposed to have acted thus for some substantial cause: and in such case no: 
querela inofficiosi testamenti(63) was allowed. Hence probably has arisen 
that groundless vulgar error, of the necessity of leaving the heir a shilling, 
or some other express legacy, in order to disinherit him effectually: whereas. 
the law of England makes no such constrained suppositions of forgetfulness 
or insanity; and therefore, though the heir or next of kin be totally omitted, 
it admits no qguerela inofficiost to set aside such a testament.(64) 
We are next to consider, fourthly, what is an executor, and what an ad- 
ministrator; and how they are both to be appointed. ; : 
| An executor is he to whom another man commits by will the execution of 
that his last will and testament.(65) And all persons are capable of being: 
executors, that are capable of making wills, and many others besides; as. 
feme coverts(66) and infants:(67) nay, even infants unborn, or zz ventre sa 
mere, may be made executors.(2) But no infant can act as such till the 
age of seventeen years; till which time the administration must be granted 
to some other, durante minore etate.(6)(68) In like manner as it may be 
granted durante absentia,(69) or pendente lite:(70) when the executor is out 
of the realm,(c) or when a suit is commenced in the ecclesiastical court 
touching the validity of the will.(d) This appointment of an executor is 
essential to the making of a will:(e)(71) and it may be performed either by 


(x) Lord Raym. 441. 1P. Wis. 204. 2 Went. Off. Ex. e. 18. 

y) See book i. ¢. 16. ¢c) 1 Lutw. 342. 

z) Inst. 2, 18, 1. (d) 2 P. Wins. 589, 590. 

a) West. Symb. p. 1, 2 635. (¢) Went. c. 1. Plowd. 281. 


(61) But by 1 Vict. c. 26, s. 19, no will shall be revoked by any presumption of an 
intention on the ground of an alteration in circumstances: it is, however, expressly pro- 
vided (s. 18) that a will shall be revoked by marriage, but that no will shall be revoked 
otherwise, or but by another will or codicil executed in the manner hereinbefore men- 
tioned or by some writing declaring an intention to revoke the same and executed in the 
manner in which a will is required to be executed; or by burning, tearing, or otherwise 
destroying the same by the testator, or by some person in his presence, with the intention 
of revoking the same; and, bys. 21, no alteration in a will shall have any effect unless 
executed as a will; and, by s. 22, no will revoked shall be revived otherwise than by a 
ve-execution or a codicil to revive it.—_ STEWART. 

(62) Wilson v. Wilson, 22 Grant’s Chy. (Ont.) 39, 77 (1875). 

(63) [Complaint of an unkind will.] 

(64) Courts of probate, however, look with much greater jealousy at, and require more 
stringent evidence in support of, an inofficious testament than one which is consonant 
with the testator’s duties and with natural feeling. Brogden v. Brown, 2 Addams, 449. 
Dew v. Clerk, 3 Addams, 207.—CHirry. 

(65) State ex vel. Seminary v. Watson Ordinary, 2 Speers (S. C.) 97, 106 (1843). 2 
aor ee ee (2 ed.) 1476. Le Baron ef al. v. Fauntleroy ef al., 2 Fla. 276, 
297 (1848). 
te) Barb. Rights of Persons and Property, 79. 

67) Am. & Eng. Enc. of Law. Tit. Executors & Admr’s. 
Ye {During minority. ] 

69) [During absence. ] 
ee | Pending a suit. ] 

71) Williams on Pers. Prop. (4 ed.) 328. 
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express words, or such as strongly imply the same.(72) But if the testator 
makes an incomplete will, without naming any executors, or if he names 
incapable persons, or if the executors named refuse to act: in any of 

these cases, the ordinary must *grant administration cum testamento [*504 
annexo( f)(73) to some other person; and then the duty of the 
administrator, as also when he is constituted only durante minore elate, etc. 
of another, is very little different from that of an executor.(74) And this 
was law so early as the reign of Henry II.; when Glanvil(g’) informs us, that 
“testamenti executores esse debent ti, guos testator ad hoc elegerit, et guibus 
curam ipse commisertt, st vero testator nullos ad hoc nominaverit, passunt pro- 
pengqui et consanguinet ipsius defuncti ad id faciendum se ingerere.’’(75) 

But if the deceased died wholly intestate, without making either will or 
executors, then general letters of administration must be granted by the 
ordinary to such administrator as the statutes of Edward the Third and 
Henry the Eighth, before mentioned, direct. In consequence of which we 
may observe, 1. That the ordinary is compellable to grant administration of 
the goods and chattels of the wife, to the husband or his representatives:(2)(76) 
and of the husband’s effects, to the widow, or next of kin; but he may grant 
it to either or both at his discretion.(z2) 2. That, among the kindred, those 
are to be preferred that are the nearest in degree to the intestate; but, of 
persons in equal degree, the ordinary may take which he pleases.(%)(77) 
3. That this zearness or propinquity of degree shall be reckoned according to 
the computation of the civilians;(7) and not of the canonists, which the law 
of England adopts in the descent of real estates:(#)(78) because in the civil 


(f) 1 Roll. Abr. 907. Comb. 20. (i) Salk. 36. Stra. 532. 
(83 asedat@y Gs k) See page 496. 
(hk) Cro. Car. 106. Stat. 29 Car. II. c. 3. 1P. Wms. 1) Pree. Chane. 598. 

381. m) See pages 203, 207, 224. 


(72) But a feme cover te [A married woman] should not be allowed to act as an execu- 
trix or administratrix without the assent of her husband; for, as he would be answerable 
for her acts in either of those capacities, he ought not to be exposed to this responsibility 
unless by his own concurrence. See 1 Anders. 117, case 164. It might be equally inju- 
rious to the legatees, creditors, or next of kin of a testator or intestate, if a married 
woman were allowed to act as executrix or administratrix when her husband was not 
amenable to the courts of this country; for, if she should waste the assets, the parties 
interested would have no remedy, as the husband must be joined in any action brought 
against her in respect of such transactions. Taylor v. Allen, 2 Atk. 213.—Cuitty. 4x 
parte Maxwell, 19 Ind., 88, 89 (1862). Hinds v. Jones Ex’r, 48 Me. 348, 350 (1861). 

Swinburne, in pt. 4, sect. 4 of his treatise, supplies many instances in which the 
intention of a testator to appoint certain persons his executors may be implied, though 
he has not described them co nomine [By that name]; and see Pickering v. Towers, Ambl. 
364.—Currty. The executory should be named in the will, or appointed expressly, 
or by necessary inference. But the appointment of executors by construction or implica- 
tion isnot favored, and in doubtful cases administration with the will annexed must be 
resorted to. Hartnett ex rel. v. Wandell, Exe’r, etc. 2 Hun. (N. Y.) 552, 553 (1874). 

73) [With the will annexed. ] J y é 
74) [During minority, etc]. This passage was relied upon to sustain the doctrine 
that an administrator cum testamento annexo [With the will annexed] succeeded to all 
the rights and duties of the executor, without regard to the nature of such rights and 
duties, and whether they concern real or personal estate, and that he could exercise 
them both by virtue of the common law and the statute of Illinois. The Illinois court 
denied the proposition, and referred to the fact that in this passage wills and testaments 
were considered merely in regard to personalty, and were treated in their original com- 
mon lawsense. Hall v. Irwin e/ a/., 2 Gilman (Ill.) 176, 180, 181 (1845). 

(75) [‘‘ Those should be executors of a will whom the testator shall have chosen, and to 
whom he himself shall have committed the trust; but if the testator shall not have named 
any, the relatives of the deceased may take this duty upon themselves.’’] 

(76) Hendrew v. Colgin, 4 Munf. (Va.) 231, 237 (1814). ; 

(77) This clause is to be understood as between applicants whose claim rests wholly upon 
their affinity. Horskins ef al. v. Morel, T. U. P. Charlton (Ga.) 69, 70 (1806). ; 

(78) The common law mode of computing kindred was an important element in the 


ye) 


504-505 OF THE RIGHTS [Boox II 


computation the intestate himself is the /erminus, a guo(79) the several 
degrees are numbered, and not the common ancestor, according to the rule 
of the canonists.(80) And therefore in the first place the children, or (on 
failure of children) the parents, of the deceased} are entitled to the admin- 
istration;(81) both which are indeed in the first degree; but 
*505] *with us(z) the children are allowed the preference. (o) (82) Then 
follow brothers, (#) grandfathers, (g) uncles or nephews, (7) (and the 
females of each class respectively,) and lastly cousins.(83) 4. The half 
blood is admitted to the administration as well as the whole; (84) for they 
are of the kindred of the intestate, and only excluded from inheritances of 
land upon feodal reasons. ‘Therefore the brother of the half-blood shall 
exclude the uncle of the whole blood;(s) and the ordinary may grant admin- 
istration to the sister of the half or the brother of the whole blood, at his 
own discretion.(¢) 5. If none of the kindred will take out administration, 
a creditor may, by custom, do it.(~)(85) 6. If the executor refuses, or dies 
intestate, the administration may be granted to the residuary legatee, in 
exclusion of the next of kin.(w)(86) 7. And lastly, the ordinary may, in 
defect of all these, commit administration (as he might have done(*) before 
the statute of Edward III.) to such discreet person as he approves of: or may 
grant letters ad colligendum bona defuncti,(87) which neither makes him 
executor nor administrator; his only business being to keep the goods in his 
safe custody,(y) and to do other acts for the benefit of such as are entitled 
to the property of the deceased.(z)(88) If a bastard, who has no kindred, 
being zzllius filius,(89) or any one else that has no kindred, dies intestate 
and without wife or child, it hath formerly been held(a@) that the or- 
dinary might seize his goods and dispose of them zz pios usus.(go) But 
{3) Godolph. p. 2, c. 34,21. 2 Vern. 125. in preference to his parents. Mod. Un. Hist. xxix. 26. 
0) In Germany there was a long dispute whether {P) Harris in Nov. 118, ¢. 2. 
aiman’s children should inherit his effects during q) Prec. Chan. 527. 1P. Wms. 41. 
the life of their grandfather; which depends (as we r) Atk. 455. 
shall see hereafter) on the same principles as the 1 Ventr. 425. 
granting of administrations. At last it was agreed t) Aleyn, 36. Styl. 74. 
at the diet of Arensberg, about the middle of the u) Salk. 38. 
tenth century, that the point should be decided by w) 1 Sid. 281. 1 Ventr. 219. 
combat. Accordingly, an equal number of cham- xz) Plowd. 278. 
pions being chosen on both sides, those of the y) Wentw. ch. 14. 
( 


z) 2 Inst. 398. 
a) Salk. 37. 


children obtained the victory, and so the law was 
established in their favor,—that the issue of a person 
deceased shall be entitled to his goods and chattels 


state policy of England designed to perpetuate the feudal system of tenures, which, 
being wholly unsuited to our circumstances, our habits of thought, and political institu- 
tions, has never been regarded as the law of Ohio. Clayton e¢ a/. v. Drake e¢ al., 17 
Ohio St. 368, 372 (1867). 

(79) [The limit from which. ] 

(80) Williams on Pers. Prop. (4 ed.) 362. 

(81) The child, which has preference in administration, has also preference in distribu- 
tion, and it has became a rule in the ecclesiastical courts, that the rights to administra- 
tion, follows the right to property. 

(82) Withy v. Mangles, 4 Bend. 458, 367 (1841). Withy v. Mangles, ro Clark & Fin- 
nelly (App.) 215, 247 (1843). 

(83) Lathrop v. Smith, 35 Barb. (N. Y.) 64, 65 (1861). 

(84) Single’s Appeal, 59 Pa. St. 55, 56 (1868). Reen e¢ al. Surv. Ex’rs etc. v. Wagner 
ci al., 51 N. J. Ba. 1, 5 (1893). 

(85) Carnochan v. Abrahams, Charlton (Ga.) 196, 206. Goodeve’s Mod. Law of-R. P. 
317 (1810). Rowland v. Harbaugh, 5 Watts (Pa.) 365, 366 (1836). 

(86) Clay uv. Jackson, J. U. P. Charlton (Ga.) 71, 74 (1806). 

(87) [For collecting the goods of the deceased. ] 

(88) An administrator ad colligendum bona defuncti [For collecting the goods of 
the deceased] is not vested with authority to pay debts, nor can he be sued on any un- 
ieee of the deceased. Erwin Admr’s v. Branch Bank at Mobile, 14 Ala. 307, 310 

1848). 

(89) [Nobody’s son. ] 

(90) [To pious uses. ] 
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the usual course now is for some one to procure letters-*patent, or [**506 
other authority from the king; and then the ordinary of course 
grants administration to such appointee of the crown.(d)(gr) 

The interest vested in the executor by the will of the deceased may be 
continued and kept alive by the will of the same executor: so that the 
executor of A.’s executor is to all intents and purposes the executor and 
representative of A. himself;(c)(92) but the executor of A.’s administrator, 
or the administrator of A.’s executor, is not the representative of A.(d )(93) 
For the power of an executor is founded upon the special confidence and 
actual appointment of the deceased; and such executor is therefore allowed. 
to transmit that power to another in whom he has equal confidence: but the 
administrator of A. is merely the officer of the ordinary, prescribed to him 
by act of parliament, in whom the deceased has reposed no trust at all: and 
therefore, on the death of that officer, it results back to the ordinary to 
appoint another. And, with regard to the administrator of A.’s executor, 
he has clearly no privity or relation to A., being only commissioned to. 
administer the effects of the intestate executor, and not of the original tes-. 
tator. Wherefore, in both these cases, and whenever the course of repre- 
sentation from executor to executor is interrupted by any one adminstration, 
it is necessary for the ordinary to commit administration afresh of the goods 
of the deceased zo¢ administered by the former executor or administrator.(94 ) 
And this administrator de bonis non(g5) is the only legal representative of 
the deceased in matters of personal property.(¢). But he may, as well as an 
original administrator, have only a “mzted or special administration committed 
to his care, viz., of certain specific effects, such as a term of years, and the 
like; the rest being committed to others.(/) 

*Having thus shown what is and who may be an executor or [*507 
administrator, I proceed now, //thly and lastly, to inquire into some 
few of the principal points of their office and duty. These, in general, are 
very much the same in both executors and administrators; excepting, first, 
that the executor is bound to perform a will, which an administrator is not, 
unless where a testament is annexed to his administration, and then he dif- 
fers still less from an executor: and secondly, that an executor may do many 
acts before he proves the will, (g)(96) but an administrator may do noth- 


b) 3 P. Wms. 33. e) Styl. 225. 
c) Stat. 25 Edw. III. st. 5,¢c. 5. 1 Leon. 275. f) 1 Roll. Abr. 908. Godolph. p. 2, c. 30. Salk. 36. 
Bro. Abr. tit. Administrator, 7. g) Wentw. ch. 3. 


{91) Goodeve’s Mod. Law of Real Prop. 316, 318. Matthews v. Ward e# a/., 10 Gill. & 
J. (Md.) 443, 451 (1839). McKiernan v. Kernan e¢ al., 4 Ir. Eq. Rep. 255, 274 (1841). 

(92) Hartnett v. Wandell, 2 Hun. (N. Y.) 552, 554 (1874). Williams on Real Property 
6 ed.) 299. 
os Barb. on Parties to Actions (2 ed.) Ioo. Executors of an administrator are not. 
to account as representatives of the intestate. Schenk e¢ al. v. Ex’rs of Schenk, 2 Penn. 
(N. J. L.) 562, 565 (1809). The right of the executor of a deceased executor, to repre- 
sent the first testator, is not derived from, nor is it founded on, any notion of privity 
between him and his immediate testator. argh Y Chapman’s Admr’s, 32 Ala. 676, 
682 (1858). Crane v. Alling, 14 N. J. L. 593, 594 (1835). 

; rae : rae ’s Geen Real Property, 257. _Goodeve’s Mod. Law of Real Prop. 
300. Broom’s Parties to Actions, 106. 

(95) [Of the goods not administered.]_ - fae 

(96) Before he proves the will, he may lawfully perform most acts incident to the office. 
Wankford 7. Wankford, 1 Salk. 301. “He does not derive his title under the probate, 
but under the will: the probate is only evidence of his right. Smith v. Milles, 1 T. R. 480. 
It is true that in order to assert completely his claims in a court of justice he must produce 
the copy of the will, certified under the seal of the ordinary; but it is not necessary he 
should be in possession of this evidence of his right at the time he commences an action 
at law as executor; it will be in due time if he obtain it before he declares in such action, 
so, if he file a bill in equity, in the same character, a probate obtained at any time before 
the hearing of the cause will sustain the suit. Humphreys v. Humphreys, 3 P. Wms.. 


.—CHITTY. 
351 og 
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ing(97) till letters of administration are issued; for the former derives his 
power from the will and not from the probate; (/) the latter owes his entirely 
to the appointment of the ordinary.(98) If a stranger takes upon him to 
act as executor, without any just authority, (as by intermeddling with the 
goods of the deceased,(z) and many other transactions, )(#) he is called in 
law an executor of his own wrong, (de son tort,)(99) and is liable to all the 
trouble of an executorship without any of the profits or advantages. (100) 
But merely doing acts of necessity or humanity, as locking up the goods or 
burying the corpse of the deceased, will not amount to such an intermed- 
dling as will charge a man as executor of his own wrong.(/)(101) Such a 
one cannot bring an action himself in right of the deceased, (#)(102) but 
actions may be brought against him. And, in all actions by creditors 
against such an officious intruder, he shall be named an executor, gener- 
ally;(2) for the most obvious conclusion which strangers can form from his 
conduct is, that he hath a will of the deceased wherein he is named execu- 
tor, but hath not yet taken probate thereof.(0)(103) He is chargeable with 
the debts of the deceased so far as assets come to his hands,( p) and, as 

against creditors in general, shall be allowed all payments made to 
*508] any other creditor in the same or superior degree,(g)(104) *himself 

only excepted.(7) And though, as against the rightful executor 
and administrator, he cannot plead such payment, yet it shall be allowed him 
in mitigation of damages;(s)(105) unless perhaps upon a deficiency of assets, 
whereby the rightful executor may be prevented from satisfying his own 
debt.(¢)(106) But let us now see what are the power and duty of a rightful 
executor or administrator. 


h) Comyns, 151. 0) 12 Mod. 471. 

t) 5 Rep. 33, 34. p) Dyer, 166. 

k) Wentw. ch. 14. Stat. 43 Eliz. c. 8. q) 1 Ch. Ca. 33. 

l) Dyer, 166. r) 5 Rep. 30. Moor, 52, 
m) Bro. Abr. tit. Administrator, 8. s) 12 Mod. 441, 471. 

nm) 5 Rep. 31. t) Wentw. ch. 14. 


(97) A person who takes upon himself to interfere with the effects of a party deceased, 
or, at all events, to dispose thereof or apply them to his own use, will by such interfer- 
ence constitute himself an executor de son tort [Of his own wrong], as stated in the 
text, (and see Edwards v. Harben, 2 T. R. 597;) but lord Hardwicke held that, although 
a person entitled to administration could not, before administration actually granted 
to him, commence an action at law, (see the last note as to an executor who has not 
obtained probate,) he might be allowed to file a bill in equity as administrator, and 
that such bill would be sustained by an administration subsequently taken out. Fell v. 
Lutwidge, Barnard, Ch. Rep. 320. S. C. 2 Atk. 120,—CHITrTy. 

(98) Compton v. McMahan, 19 Mo. App. 494, 504 (1885). The rule as laid down has 
been much modified, if not abolished, by statute in Oregon. Rutherford v. Thompson 
€¢ al., 14 Ore. 236, 239 (1886). 

(99) Browne on Actions at Law, 278. Truett Sons & Morgan v. Cummons ef al., 6 Ill. 
App. 73, 74 (1880). Whether a man has or has not rendered himself liable to be treated 
as an executor de son tort [Of his own wrong] is not a question to be left to a jury, but 
is a conclusion of law, to be drawn by the court before which that question is raised. 
Padget v. Priest, 2 T. R. 99.—CHIrry. 

(100) Brown v. Leavitt Ex’r, 26 N. H. 493, 495 (1853). 

(101) Bacon v. Parker, 12 Conn. 212, 216 (1837). 

(102) But if a person entitled to letters of administration is opposed in the ecclesiastical 
‘court, and does any acts pendente lite [Pending suit] to make himself executor de son 
fort [Of his own wrong], those acts will be purged by his afterwards obtaining letters 
of administration. Curtis v. Vernon, 3 T. R. 590.—CurITry. 

eee Hibbs v, Ross, L. R. 1 Q. D3. 53.3, 542 (1866). 

104) Tobey v. Miller, 54 Me. 480, 483 (1865). Rutherford v, Thompson e al., 14 Ore. 
236, 242 (1886). 
105) Reagan v. Long’s Admr’s, 21 Ind. 264, 266 (1863). 

(106) It is held that the least intermeddling with the effects of the intestate—even 
milking cows, or taking a dog—will constitute an executor de son tort [Of his own 
wrong]. Dy. 166. An executor of his own wrong will be liable to an action unless he 
has delivered over the goods of the intestate to the rightful administrator before the 
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1. He must bury the deceased in a manner suitable to the estate which he 
leaves behind him.(107) Necessary funeral expenses are allowed previous 
to all other debts and charges; but if the executor or administrator be 
extravagant, it is a species of devastation or waste of the substance of the 
deceased, and shall only be prejudicial to himself, (2) and not to the credi- 
tors or legatees of the deceased. 

2. ‘The executor, or the administrator durante minore @tate, (108) 
or durante absentia,(10g) or cum testamento annexo,(110) must prove 
the will of the deceased: which is done either in common form, 
which is only upon his own oath before the ordinary or his sur- 
rogate; or per éestes,(111) in more solemn form of law, in case the 
validity of the will be disputed.(w)(112) When the will is so proved, the 
original must be deposited in the registry of the ordinary; and a copy thereof 
in parchment is made out under the seal of the ordinary, and delivered to 
the executor or administrator, together with a certificate of its having been 
proved before him; all which together is usually styled the probate.(113) In 
defect of any will, the person entitled to be administrator must also, at this 
period, take out letters of administration under the seal of the ordinary, 
whereby an executorial power to collect and administer, that is, dispose of 
the goods of the deceased, is vested in him: and he must, by statute 22 & 23 
Car. II. c. 10, enter into a bond with sureties faithfully to execute his trust. 
If all the goods of the deceased lie within the same jurisdiction, a 
probate before the *ordinary,(114) or an administration granted by [*509 
him, are the only proper ones; but if the deceased had bona notabilia, 
or chattels to the value of a hundred shillings, in two distinct dioceses or 
jurisdictions, then the will must be proved or administration taken out be- 
fore the metropolitan of province, by the way of special prerogative; (x) 
whence the courts where the validity of such wills is tried, and the offices 
where they are registered, are called the prerogative courts and the preroga- 
tive offices of the provinces of Canterbury and York.(115) Lyndewode, 
who flourished in the beginning of the fifteenth century, and was official to 
archbishop Chichele, interprets these hundred shillings to signify solzdos 
legales,;(116) of which he tells us seventy-two amounted toa pound of gold, 
which in his time was valued at fifty nobles, or 16/. 13s. 4d. He therefore 


t) Salk. 198. Godolph. p. 2, c. 26, 3 2. (z) 4 Inst. 335. 
{es} Godolph. p. 1, c. 20, 2 4. 


action is brought against him; and he cannot retain the intestate’s property in discharge 
of his own debt, although it is a debt of asuperior degree. 371. R. 590. 2T. R. 100.— 
CHRISTIAN. ; 

(107) Williams v. Williams, 20 L. R. Ch. Div. 659, 664. McGuire Admr’s, etc. v. Trus- 
tees of St. Patrick’s Cathedral, 54 Hun. (N. Y.) 207, 225 (1889). 1 Story on Cont. (5 ed.) 
306. Donald v. McWhorter, 44 Miss. 124, 129 (1870). Trueman v. Tilden, 6 N. H. 201, 
202 (1833). A claim for funeral expenses is a charge thrown by necessity upon the 
assets in the hands of the administrator, and for which he is liable in respect of such 
assets. Ward & Co. v. Jones Adm’r, Busbee (N. C. Law) 127, 129 (1852). 

(108) [During minority.] 

(109) [During absence. ] 

110) [ With the wills annexed. ] 

a) [By witnesses. ] F 

(112) This probate in common form by the oath of the executor without reserve, seems 
to be discouraged in the states of our union. Brown, Guard, etc. v, Anderson Ex’r eéal., 
13 Ga. 171, 176 (1853). : 

eras) rei Hodges, 3 Bland (Md. Chy.) 477, 479 (1832)... . eres 

(114) The jurisdiction to grant probate was not apparently originally an ecclesias ae 
jurisdiction. Grant Adm’r, etc. v. Great Western Railway Co., 7 Upp. Can. (C. P.) 438, 
eee r Prhe State, First Prosecutor v. Branin, Collector, 3 Zabr. (N. J. L.) 484, 496 (1852). 

{33} [Lawful shillings. ] 
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computes (y) that the hundred shillings which constituted bona notabilia, 
were then equal in current money to 23/. 3s. old. ‘This will account for 
what is said in our ancient books, that boa notabilia in the diocese of Lon- 
don, (z) and indeed everywhere else,(a@) were of the value of ten pounds by 
composition; for if we pursue the calculations of Lyndewode to their full 
extent, and consider that a pound of gold is now almost equal in value to a 
hundred and fifty nobles, we shall extend the present amount of dona nota- 
bilia to nearly 7o/. But the makers of the canons of 1603 understood this 
ancient rule to be meant of the shillings current in the reign of JamesI., and 
have therefore directed(4) that five pounds shall, for the future, be the 
standard of dona notabilia, so as to make the probate fall within the archi- 
episcopal prerogative. Which prerogative (properly understood) is grounded 
upon this reasonable foundation: that, as the bishops were themselves 
originally the administrators to all intestates in their own diocese, and as the 
present administrators are, in effect, no other than their officers or substi- 
tutes, it was impossible for the bishops, or those who acted under them, to 
collect any goods of the deceased other than such as lay within their 
*510] ‘*own dioceses, beyond which their episcopal authority extends 
not.(117) But it would be extremely troublesome if as many admin- 
istrations were to be granted as there are dioceses within which the deceased 
had bona notabilia; besides the uncertainty which creditors and legatees 
would be at, in case different administrators were appointed, to ascertain the 
fund out of which their demands are to be paid. A prerogative is, there- 
fore, very prudently vested in the metropolitan of each province, to make in 
such cases one administration serve for all. This accounts very satisfactorily 
for the reason of taking out administration to intestates, that have large and 
diffusive property, in the prerogative court; and the probate of wills natur- 
ally follows, as was before observed, the powers of granting administrations; 
in order to satisfy the ordinary that the deceased has, in a legal manner, by 
appointing his own executor, excluded him and his officers from the privi- 
lege of administering the effects. 

3. The executor or administrator is to make an znventory(c) of all the 
goods and chattels, whether in possession or action, of the deceased; which he is 
to deliver in to the ordinary upon oath, if thereunto lawfully required(118) 

4. He is to collect all the goods and chattels so inventoried; and to that end 
he has very large powers and interests conferred on him by law; being the 
representative of the deceased, (d@) and having the same property in his goods 
as the principal had when living, and the same remedies to recover them. 
(119) And if there be two or more executors, a sale or release by one of 
them shall be good against all the rest;(¢) but in case of administrators it is 
otherwise.(/)(120) Whatever is so recovered, that is of a salable nature 


(y) Province. l. 8, t. 13, c. item. v. centum. etc. statutum ( 2) Stat. 21 Hen. VIII. c. 5. 
v. latcis. (d) Co. Litt. 209. 

z) 4 Inst. 335. Godolph. p. 2, c. 22. (e) Dyer, 23. 

a) Plowd. 281. (f) 1 Atk. 460. 

b) Can, 22. 


eee notabilia [Notable goods].- Reynolds v. McMullen ef al., 55 Mich. 568, 
504 (1005). 

(118) The ecclesiastical courts do not compel all executors to give an inventory, and 
always inquire into the interest of a party who requires one; but even a probable or 
contingent interest will justify a party in calling for an inventory; and, in such cases, 
that which is by law required generally must be enforced. ‘There is only one case in. 
which it could be refused; that is, if a creditor had brought a suit in chancery for a dis- 
covery of assets: there the ecclesiastical court might say the party should not proceed 
- pon courts. Phillips v. Bignell, 1 Phillim. 240. Myddleton v, Rushout, ibid. 247.— 

HITTY. 

Ee May Adm’r etc. v. May e¢ ux., et al., 7 Fla. 207, 231 (1857). 

120) It has been determined, since the decision of Hudson 7. Hudson, r Atk. 460, both. 
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and may be converted into ready money, is called assets in the hands of the 
executor or administrator;(g) that is, sufficient or enough (from the French 
assez) to make him chargeable to a creditor or legatee, so far as such 
goods and chattels extend.(121) Whatever assets so come to his [*511 
hands he may convert into ready money, to answer the demands that 
may be made upon him:(122) which is the next thing to be considered; for, 
5. The executor or administrator must pay the debts of the deceased. In 
payment of debts he must observe the rules of priority: otherwise, on defi- 
ciency of assets, if he pays those of a lower degree first, he must answer 
those of a higher out of his own estate. And, first, he may pay all funeral 
charges, and the expense of proving the will, and the like.(123.) Secondly, 
debts due to the king on record or specialty. (/) Thirdly, such debts as are 
by particular statutes to be preferred to all others: as the forfeitures for not 
burying in woollen, (z) money due upon poor-rates,(£) for letters to the post- 
office, (7) and some others. Fourthly, debts of record;(124) as judgments, 
(docketed according to the statute 4&5 W. and M. c. 20,) statutes and 
recognizances.(m)(125) Fifthly, debts due on special contracts; as for rent, 
(for which the lessor has often a better remedy in his own hands by distrein- 
ing,) or upon bonds, covenants, and the like, under seal.(7)(126) Lastly, 
debts on simple contracts, viz., upon notes unsealed, and verbal promises. 
Among these simple contracts, servants’ wages are by some(o) with reason 
preferred to any other :(127) and so stood the ancient law, according to Brac- 


(g) See page 244. (2) Stat. 9 Anne, c. 10. 
h) 1 And, 129 m) 4 Rep. 60. Cro. Car. 368. 
z) Stat. 30 Car. IT. ¢. 3. n) Wentw. ch. 12. 

3 


(k) Stat 17 Geo. IL. c. 38. 0) 1 Roll. Abr. 927. 


in law and equity, that there is no distinction in this respect between executors and 
administrators: one of the latter has all the power which one of the former has. Wil- 
land v. Fenn, cited in Jacomb v. Harwood, 2 Ves. Sen. 267. COLERIDGE. 

(121) I Wait on Act. and Def., 348. Debesse v. Napier & Co,, Ex’r etc., 1 McCord 
(S. C.) 106, r10 (1821). ; ; 

122) Caller’s Execrx. v. Boykin e¢ a/., Adm’r etc., Minor. (Ala.) 206, 207 (1824). 
ee) I Story on Cont. (5 ed.) 306. 2 Shep. Touch. Preston,'48o, | Palmes v. Stephens, 
R. M. Charlton (Ga.) 56, 57 (1821), referring to the agreement in respect to funeral 
charges, etc., between the Georgia statute and the English rule, as to the privity and 

ien of such charges. 

Ce aera are debts of record. Watson v. Watson ef al. Ex’rs etc., 1 Ga. 266, 

270 (1846), where, under a statute of Georgia, a claim due to orphans with which deceased 
was chargeable at his death was given preference to judgments against heir, The statute 
declared such a claim of orphans was to be paid out of such an estate ‘‘ before any other 
debt of the testator or intestate.”’ . 

(125) The Court of Appeals of Kentucky refers to the order of privity in the payment 
of debts of a decedent, and held that under this rule a debt of the commonwealth upon a 
simple contract could not be preferred to a debt asspecialty. Commonwealth v. Lore 
Adm'rs, 1 Bibb (Ky.) 529, 530 (1809). A final decree for payment of a debt, st tea 
personal demand, is equal to a judgment. Gray v. Chiswell, 9 Ves. 125. Goate v. ee ex 
2 Cox, 202. Courts of equity will not restrain proceedings at law by creditors who are 
seeking i that way to obtain payment by executors, until there isa decree for carrying 
the trusts of the will into execution, under a bill filed by other creditors. Rush e 
Higgs, 4 Ves. 643. Martin v. Martin, 1 Ves. Sen. 213. But, from the moment a final 
decree to that effect is made, it is considered as a judgment in favor of ald the creditors; 
and there the court of equity couid not execute its own decree if it permitted the course 
of payment to be altered by a subsequent judgment of a court of Bae Largan ce 
Bowen, 1 Sch. & Lef. 299. Paxton v. Douglas, 8 Ves. 521. Between secre 
judgments the right to priority of payment is determined by their veal priority of date.— 

Y. 

ee All contract debts of the deceased are to be treated of equal degree. See ane 
32 and 33 Vict. c. 47. An executor will not be justified in paying simple ee de fe 
after notice of a debt by specialty. Webster 2. Hammond é¢ al. Extr’s, etc., 3 Harris & 
McH. (Md.) 131, 134 (1793). Leads Res sitters 

ae ae ee Noaer and Servant (4 ed.) 192, where it is said, Ee oe 
cult to point out any legal ground on which such preference (of wages 0 
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ton(/) and Fleta,(g) who reckon among the first debts to be paid, servita 
servientium et stipendia famulorum.(128) Among debts of equal degree, 
the executor or administrator is allowed to pay himself first, by retaining in 
his hands so much as his debt amounts to.(7) (129) But an executor of his 
own wrong is not allowed to retain: for that would tend to encourage cred- 
itors to strive who should first take possession of the goods of the deceased; 

and would besides be taking advantage of his own wrong, which is 
*512] contrary to the rule of law.(s) If a *creditor constitutes his debtor 

his executor, this is a release or discharge of the debt, whether the 
executor acts or no;(4) provided there be assets sufficient to pay the testator’s 
debts: for though this discharge of the debt shall take place of all legacies, 
(130) yet it were unfair to defraud the testator’s creditors of their just debts 
by a release which is absolutely voluntary.(~)(131) Also, if no suit is 


iG, 25'@. 26; s) 5 Rep. 30. 
L. 2, c. 56, 3 10. { Plowd. 184. Salk. 299. 
(r) 10 Mod. 496. See book iii. p. 18. (w) Salk. 308. 1 Roll. Abr. 921. 


servants and laborers) can be claimed in England.” 1 Schoul. on Pers. Prop. (2 ed.) 
427. 1 Story on Cont. (5 ed.) 307. 

(128) [The services of attendants and the wages of servants. ] 

(129) 2 Barb. Rights of Pers. and Prop. 785. . Y 

(130) Such is certainly the rule at common law; and it has been questioned, formerly,, 
whether it did not hold in equity. Brown v. Selwyn, Ca. emp. Talb. 242. But it seems 
to have been long esteemed the better opinion that a debt due from a testator’s executor 
is general assets for payment of the testator’s legacies, (Phillips v. Phillips, 2 Freem. 
Ir, Anonym. c. 58. Ibid. 52;) and that in such cases, though the action at law is gone, 
the duty remains,—which may be sued for either in equity or in the spiritual court. 
Flud v. Rumsey, Yelv. 150. Hudson v. Hudson, 1 Atk. 461. Lord Thurlow (in Casey 
v. Goodinge, 3 Br. 111) and Sir William Grant (in Berry v. Usher, 11 Ves. 90) treated 
this as a-point perfectly settled; and lord Erskine (in Simmons v. Gutteridge, 13 Ves. 
264) said a debt due by an executor to the estate of his testator is assets, but he cannot 
sue himself; aud the consequence seems necessary that, in all cases under the usual 
decree against an executor, an interrogatory ought to be pointed to the inquiry whether 
he has assets in his hands arising from a debt due by himself; and any legatee has a 
right to exhibit such an interrogatory if it has been omitted in drawing up the decree to 
account. 

Some writers have, indeed, thought that the appointment of a debtor to be the execu- 
tor of his creditor ought to be considered in the light of a specific bequest or legacy to 
the debtor, (see Hargrave’s note (1) to Co. Litt. 264, b.;) yet, even if this really were so, 
it would be difficult to maintain the executor’s right of retainer as against other legatees, 
(see post, p. 512;) but lord Holt (in Wankford v. Wankford, 1 Salk. 306) said, ‘‘ When 
the obligee makes the obligor his executor, though it is a discharge of the action, yet 
the debt is assets; and the making him executor does zo¢ amount to a legacy, but to pay- 
ment and arelease. If H. be bound to J. S. ina bond of 1oo/., and then J. S. makes H. 
his executor, H. Aas actually received so much money, and is answerable for it; and if 
he does not administer so much, it is a devastavit’’ [Misappropriation].—Currry. 

_ (131) The rule of law is correctly laid down upon the principle that a debt is merely a 
right to recover something by way of action; and, as the executor cannot sue himself, 
it must be taken that the testator meant to release the debt when he appointed as execu- 
tor a person who could not sue for it. Upon the same principle, if a debtor should be 
appointed administrator, the legal remedy would be suspended during his lifetime, but 
no longer; because, when the technical difficulty ceases, there does not remain the same 
presumption of intention to release the debt forever; and therefore upon his death an 
administrator de bonis non [Of the goods not (administered )] may sue his representative. 
Lockin v. Smith, 1 Sid. 79. Nor is this principle inconsistent with the latter part of the 
rule,—that the testator’s creditors are not to be disappointed of their just debts by this 
voluntary release: the right of action is, indeed, gone; but the law will presume that 
the executor, in his individual capacity, has paid the debt to himself in his representa- 
tive, and will consider the amount assets in his hands for which he will be personally 
liable to the action of any creditor; because the non-production of the same to answer 
the demand will, upon that presumption, be proof of a wasting of the testator’s estate. 

The doctrine of the courts of equity upon this subject is in effect very different; but, 
commencing upon principles very analogous, they seem gradually to have departed more 
and more widely from the practice of the courts of law. At one time, looking to the 
intention of the testator, they considered the appointment as turning the debt into a 
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commenced against him,(132) the executor may pay any one creditor in 
equal degree his whole debt, though he has nothing left for the rest: for, 


legacy, or specific bequest, and, as such, they in general sustained it against the other 
legatees, because any specific bequest given to any other person would have been so 
sustained. But, as no legacies—not even specific—could stand against the demands of 
creditors, so this presumed legacy in the hands of the executor became a trust; and he 
was held answerable for it to them if the other assets were not sufficient. 

Upon the same ground of intention, if it appeared upon the will that the testator did 
not intend to discharge his executor,—as if he should have left a legacy and directed it 
to be paid out of the sum due from the executor,—in any such case the executor became, 
as to all the legatees, general and specific, a trustee to the amount of his debt, and was 
not discharged. Flud v. Rumsey, Yelv. 160. Carey v, Goodinge, 3 Bro. Ch. Rep. r10. 

Now, however, the general rule is that the executor is to be considered as a trustee for 
the legatees; or, if they have been satisfied by otlier assets, for the persons entitled to the 
residue of the testator’s personal estate under the will. See Berry v. Usher, 11 Ves. go, 
and the cases collected in the note there. Simmons v. Gutteridge, 13 Ves. 262.— 
COLERIDGE. 

(132) It is not enough that a suit has been commenced, (Sorrell v. Carpenter, 2 P. Wms. 
483:) there must have been a decree for payment of debts, or an executor will be at liberty 
to give a preference amongst creditors of equal degree. Maltby v. Russell, 2 Sim. & Stu. 
228. Perry v. Philips, Io Ves. 39. But if an executor who has, in any way, notice of an 
outstanding bond, or other specialty affecting his testator’s assets, confesses a judgment 
in an action brought for a simple contract-debt, should judgment be afterwards given 
against him on the bond, he will be obliged, however insufficient the assets, to satisfy 
both the judgments; for to the debt on simple contract he might have pleaded the demand 
of a higher nature. An executor must not, by negligence or collusion, defeat specialty- 
creditors of his testator, by confessing judgments on simple contract-debts of which he 
had notice. Sawyer v. Merrer, 1 T. R. 690. Davis v. Monkhouse, Fitz-Gib. 77. Britton 
v. Bathurst, 3 Lev. 115. And where thie testator’s debt was a debt upon record, or estab- 
lished by a judgment or decree, the executor will be held to have had sufficient con- 
structive notice thereof; and it will be immaterial whether he had actual notice or not. 
If he has paid any debts of inferior degree, he will be answerable as for a devastavit 
[Misappropriation]. Littleton v. Hibbins, Cro. Eliz. 793. Searle v. Lane, 2 Freem. 104, 
Semen wer 275 

Since the statute of 3 Will. and Mary, c. 14, simple contract-debts are let in to be paid 
pari passu [In equal degree] with debts by specialty, when a testator has limited lands 
+o his executors or trustees in trust for payment of his debts generally. Kidney v. 
Coussmaker, 12 Ves. 154. But this rule seems to have been of earlier date than the 
statute. Foly’s case, 2 Freem. 49. Hickson v. Witham, ibid, c. 12, in appendix to 2d 
ed. 306. And it is now settled that a charge for payment of debts, which does not 
break the descent of real estate to the heir, will be eguztab/e assets for the payment of all 
creditors alike. Shiphard v. Lutwidge, 8 Ves. 30. Bailey v. Ekins 7 Ves. 323. Clay v. 
Willis, 1 Barn. & Cress. 372. 

If, therefore, specialty-creditors sweep away the whole of the testator’s personal assets, 
they will not be allowed to participate in the benefit of the devise until the creditors by 
simple contract have received so much thereout as to make them equal and upon the 
level of the creditors by specialty in respect of what ¢hey received out of the personal 
estate. Haslewood v. Pope, 3 P. Wms. 323. And whenever a plaintiff is under the 
necessity of applying to the court of chancery for relief, the general rule of that court 
is to do equal justice to all creditors, without any distinction as to priority. Plunkett 
v, Penson, 2 Atk. 293. ‘Thus, the equity of redemption of a mortgage of a term for 
years has been held equitable assets, (Sir Charles Cox’s case, 3 P. Wms. 341. Hartwell 
v. Chitters, Ambl. 308. Newton v. Bennet, 1 Br. 137. Clay . Willis, 1 Barn. & Cress. 
372;) and so, perhaps, would an equity of redemption of a mortgage in fee, if mere bond- 
creditors contended for priority of payment, (for it is clear such assets could only be got 
at by aid of equity:) but it has been decided that, in such a case, judgment-creditors 
could not be compelled to come in pari passu [In equal degree] with simple contract 
creditors, but that, as the judgment-creditors had a right to redeem, they must be paid 
in the first instance, and there could be no marshalling as against them. Sharp v. Earl 
of Scarborough, 3 Ves. 542. J 

The bgicadt ers es testator is the primary fund for payment of his debts and 
legacies: and it will not be enough for the personal representative to show that the real 
estate is charged therewith: he must satisfactorily show that the personal estate is dis- 
charged. ‘Tower v. Lord Rous, 18 Ves. 138. Bootle v. Blundell, 19 Ves. 548. Watson 
v. Brickwood, 9 Ves. 454. Barnewall v. Lord Cawdor, 3 Mad. 456. Still, where such an 
intention is plainly made out, it will prevail, (Greene v. Greene, 4 Mad. 127. Burton v. 
Knowlton, 3 Ves. 108;) and parties entitled by descent or devise to real estate cannot 
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without a suit commenced, the executor has no legal notice of the debt. (w) 
13) 

a When the debts are all discharged, the /egacies claim the next regard; 

which are to be paid by the executor so far as his assets will extend; but he 

may not give himself the preference herein, as in the case of debts. (x#)(134) 


(w) Dyer, 32. 2 Leon. 60. 2 Atk. 171 
(z) 2 Vern. 434. 2 P. Wms. 25. 2 Freem. 134. 


claim to have the encumbrance thereon discharged out of their ancestor’s or devisor’s 
personal estate, so as to interfere with specific, or even with general, legatees, (Bishop 
v. Sharpe, 2 Freem. 278. Tipping v. Tipping, 1 P. Wms. 730. O’Neale v. Meade, ibid. 
694. Davisv. Gardiner, 2 P. Wms. 190. Rider v. Wager, ibid. 335;) and a fortiort, they 
could not maintain such a claim when it would go to disappoint creditors. Lutkins v. 
Leigh, Ca. temp. Talb. 54. Goreev. Marsh, 2 Freem. 113. : : 

When the owner of an estate has himself subjected it toa mortgage-debt, and dies, his 
personal estate is first applicable to the discharge of his covenant for payment of that 
debt, (Robinson v. Gee, 1 Ves. Sen. 252;) and the case would be the same even although 
the mortgagor had entered into no such personal covenant, provided he received the 
money. King v. King, 3 P. Wms, 360. Cope v. Cope, 2 Salk. 449. The mere form of 
devising a mortgaged estate, subject to the encumbrance thereon, (but without expressly 
exonerating the other funds from liability in respect thereof,) will not affect the question 
as to the application of assets in discharge of the debt: those words convey no more than 
would be implied if they had not been used. Serle v. St. Eloy, 2 P. Wms. 386. Bootle 
v. Blundell, 19 Ves. 523. This rule, however, does not apply where the mortgage-debt 
was not contracted by the testator, and whose personal estate, consequently, was never 
augmented by the borrowed money; for such a construction would be to make the per- 
sonal estate of one man answerable for the debt of another. Evelyn v. Evelyn, 2 P. 
Wis. 664. Earl of Tankerville v. Fawcett, 1 Cox, 239. Basset v. Percival, 1 Cox, 270, 
Parsons v. Freeman, Ambl. 115. Tweddel v. Tweddel, 2 Br. 154. But anyone may, of 
course, so act as to make his personal assets liable to the discharge of debts contracted 
by another. Woods v. Huntingford, 3 Ves. 152. 

Though a court of equity cannot prevent a creditor from coming upon the personal 
estate of his deceased debtor in respect of a debt which might be demanded out of his 
real estate, still, the other creditors will have an equity to charge the real estate for so 
much as by that means is taken out of the personal estate. Colchester v. Lord Stamford, 
2 Freem. 124. Grise v. Goodwin, ibid. 265. And if a bill has been filed for administra- 
tion of the assets, should it appear that a specialty-creditor has been paid out of the 
personal estate, it is not necessary to file another bill for the purpose of marshalling the 
assets, but the court will, without being called on, give the requisite directions.—Gibbs 
v. Augier, 12 Ves. 416.—CHITTY. 

(133) The rules laid down in the text as to the order of payment apply only to what 
are called legal assets,—that is, such things as the executor takes as executor, and as are 
subject to the testator’s debts generally by rule of law, and independently of any direction 
to that effect in his will. But there are also eguztable assets, which are such things as 
the testator has made subject to his debts generally, but which without his act would 
either not have been subject to any of his debts, or only to debts of a special nature. 
These the executor takes, not as executor, but as trustee; and they are to be distributed, 
not according to the rule of law, but of equity,—that is, equally among all the creditors. 
What are legal and what equitable assets is often a disputed question; but, the principle 
of distribution of the latter being consonant to natural justice, the leaning of the courts 
has long been to extend theirrange. See 2 Fonblanque, 397.—CoLERIDGE. 

It may be added here also that, by statute 11 Geo. IV., and 1 W. IV. c. 47 and 3 & 4 
W. IV. c. 104, real estate, whether freehold or copyhold, and whether devised (unless 
devised for payment of, or charged with, the debts) or descended, is made assets to be 
administered in equity for payment of simple contract-debts; so that a simple contract- 
creditor, instead of proceeding at law against the executor and running the risk of a plea 
of plene administravit [Fully administered], may at once appeal to the court of chancery 
and have his claim paid from the real estate of the deceased. The statutes which enable 
a simple contract-creditor to take this step expressly reserve a priority to specialty cred- 
itors. KERR. 

(134) Webster v. Hammond e¢ al. execr. etc. 3 Harr. & McH. (Md.) 131, 135 (1793). 
An executor may be tried by a creditor at law and charged with his debts or assets; so he 
may be charged in equity at the suit of a legatee, distributee, or next of kin. Williams 
v. Moseley, for the use, etc. 2 Fla. 304, 324 (1848). The appointment by a testator of his 
debtor as executor, is considered in the nature of a Specific bequest to him of the debt 
not to be paid unless there are sufficient assets to pay the debts. But if there are, then 
to take preference of the general legacies. Marvin v. Stone, 2 Cowen (N. Y.) 781, 809 
(1824). Where an executor is indebted to his testator at the time of his decease, the debt 
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A legacy is a bequest, or gift, of goods and chattels by testament ; and the 
person to whom it was given is styled the legatee: which every person is 
capable of being, unless particularly disabled by the common law or statutes 
as traitors, papists,(135) and some others.(136) ‘This bequest transfers an 
inchoate property to the legatee; but the legacy is not perfect without the 
assent of the executor: for if I have a general or pecuniary legacy of rool. 
or a specific one of a piece of plate, I cannot in either case take it without the 
consent of the executor.(v)(137) For in him all the chattels are vested; 
and it is his business first of all to see whether there is a sufficient fund left 
to pay the debts of the testator: the rule of equity being, that a man must be 
just before he is permitted to be generous; or, as Bracton expresses the sense 
of our ancient law,(z) “‘de bonis defuncti primo deducenda sunt ea que sunt 
necessttatis, et postea que sunt utilitatis, et ultimo que sunt voluntatis.’’ (138) 
And in case of a deficiency of assets, all the general legacies must 
abate proportionably, in order to pay the debts;(139) *but a sfecific [513 
legacy (of a piece of plate, a horse, or the like) is not to abate at all, 
or allow any thing by way of abatement, unless there be not sufficient without 
it.(@)(140) Upon the same principle, if the legatees had been paid their 


y) Co. Litt. 111. Aleyn. 39. 6 eit 
(4 Ee 2 CN 25: . (a) 2 Vern. 111 


is not extinguished in the sense in which it was at first supposed to be, but is regarded 
and must be accounted for as paid. In other words the debt becomes prima facie evidence 
of assets in the hands of the executor, to be accounted for and adjusted in probate 
account, as assets actually realized. Morgan v. Butterfield, 3 Mich. 615, 618 (1855). 
Kaster v. Pierson, 27 Iowa, 90, 91 (1869). Goodeve’s Mod. Law of Real Prop. 306. 
(135) This ground of disability no longer disgraces the statute-book. 
It has been much questioned whether it was not the intention of the legislature that 
a specific devise of stock in the public funds should be considered in the nature of a 
parliamentary appointment, and not want the assent of the executor, (Pearson v. The 
Bank of England, 2 Cox, 179;) though a different practical construction has been put on 
the statute creating government-annuities, (Bank of England v. Lunn, 15 Ves. 578;) and 
it must now be taken to be the law that stock, like all other personal property, is assets 
in the hands of the executor. The consequence necessarily follows that it must vest in 
the executor, and till he assents, the legatee has no right to the legacy. Franklin v. 
The Bank of England, 1 Russ. 597. Bank of England v. Moffat, 3 Br. 262. 
The assent of the executor is equally necessary whether a legacy be specific or merely 
pecuniary, (Flanders v. Clarke, 3 Atk. 510. Abney v. Miller, 2 Atk. 598:) a court of 
equity, indeed, will compel the executor to deliver the specific article devised, (Northey 
v. Northey, 2 Atk. 77;) but, asa general rule, no action at law can be maintained for a 
legacy, (Deeks v. Strutt, 5 T. R. 692,) or for a distributive share under an intestacy. 
Jones v. Tanner, 7 Barn. & Cress. 544. It was held, however, in Doe v, Guy, (3 East, 
123,) to be clear, from all the authorities, that the interest in any specific thing bequeathed 
vests, at law, in the legatee upon the assent of the executor; and, therefore, that when- 
ever an executor has given assent (expressly, and not merely by implication) to a specific 
legacy, should he subsequently withhold it the legatee may maintain an action at law 
for the recovery of the interest so vested in him. If a deficiency of assets to pay creditors 
were afterwards to appear, the court of chancery would have power to interfere and 
make the legatee refund in the proportion required.—CHITTY. 
(136) Illegitimate persons are not disabled to become legatees by the common law or 
statutes. Gibson ef wa. v. McNeely e¢ ux., 11 Ohio St. 131, 141 (1860). 
(137) Rankin e¢ al. v, Rankin, 36 Ill. 293, 300 (1865). Allen et al, v. Mayfield e¢ al., 
20 Ind. 293, 294 (1863). : 1 
(138) [‘‘ From the effects of the deceased are to be answered: First, the demands of 
necessity; afterward, what expediency requires; and lastly, the requisitions of bequest.”’] 
(139) Story on Contracts (5 ed.) 309. In the matter of the estate of Neistruth, 66 Cal. 
O, 331 (1885). 
Boe) : ee Touch. Preston, 477. Graybill ef al. Ex’rs, etc, v. Warren, 4 Ga, 528, 
536 (1848). A specific legacy is an immediate gift of any fund bequeathed, with all its 

roduce, and is therefore an exception to the general rule that a legacy does not carry 
interest till the end of a year after the testator’s death. Raven v. Waite, I Swanst. 557. 
Barrington v. Tristram, 6 Ves. 349. And though the payment of a principal fund 
bequeathed to an infant may depend on his attaining his majority, yet the interest 
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legacies, they are afterwards bound to refund a ratable part, in case debts. 
come in, more than sufficient to exhaust the veszduwum after the legacies. 
paid.(4)(141) And this law is as old as Bracton and Fleta, who tell us, (¢) 
“st plura sint debita, vel plus legatum fuerit, ad-que catalla defunctt non 
sufficiant, fiat ubique defalcatio, excepto regis privilegio.’’ (142) 

If a legatee dies before the testator, the legacy is a lost or /apsed legacy, 
and shall sink into the restduum.(143) And if a contingent legacy be left 
to any one, as when he attains, or zf he attains, the age of twenty-one, and 
he dies before that time, it is a lapsed legacy.(d )(144) Buta legacy to one, 


v Ibid. 205. , (d) Dyer, 59. 1 Eq. Ca, Abr. 295. 
c) Bract, U. 2, c. 26. Filet. U. 2, ¢. 57, 2 11. 


accrued from the death of the testator may belong to the legatee, notwithstanding he 
does not live to take any thing in the principal. Deane v. Test, 9 Ves. 153. $ 

The criterion of a specific legacy is that it is liable to ademption; that when the thing 
bequeathed is once gone, in the testator’s lifetime, it is absolutely lost to the legatee. 
Parrot v. Worsfield, 1 Jac. & Walk. 601. When, therefore, a testator has bequeathed a 
legacy of certain stock in the public funds, or of a particular debt, so described as to 
render the bequest in either case specific, if that stock should be afterwards sold out by 
the testator, or if that debt should in his lifetime be paid or cancelled, the legacy wouid 
be adeemed. Ashburner v. McGuire, 2 Br. 1o9. And it appears that there is no dis- 
tinction between a voluntary and a compulsory payment to the testator, as to the ques- 
tion of ademption. Innes v. Johnson, 4 Ves. 574. The idea of proceeding on the 
animus adimendi [The intent of ademption] (though supported by plausible reasoning) 
was found to introduce a degree of confusion into the decisions on the subject, and to 
afford no precise rule. Stanley v. Potter, 2 Cox, 182. Humphreys v. Humphreys, 2 
Cox, 185. It seems, therefore, now established that whenever the testator has himself 
received, or otherwise disposed of, the subject of gift, the principle of ademption is that 
the thing given no longer exists; and if, after a particular debt given by will had been 
received by the testator, it could be demanded by the legatee, that would be converting 
it into a pecuniary instead of a specific legacy. Fryer v. Morris, 9 Ves. 363. Barker v. 
Rayner, 5 Mad. 217. Where, indeed, the identical corpus is not given, (Selwood v. 
Mildmay, 3 Ves. 310,) where the legacy is not specific, but what is termed in the civil 
law a demonstrative legacy,—that is, a general pecuniary legacy, with a particular 
security pointed out as a convenient mode of payment,—there, although such security 
may be called in, or fail, the legacy will not be adeemed, (Guillaume v. Adderley, 15 
Ves. 389. Sibley v. Perry, 7 Ves. 529. Kirby wv. Potter, 4 Ves. 751. Le Grice vw. 
Finch, 3 Meriv. 52. Fowler v. Willoughby, 2 Sim. & Stu. 358;) but when it is once: 
settled that a legacy is specific, the only safe and clear way, it has been judicially said, 
is to adhere to the plain rule, that there is an end of a specific gift if the specific thing 
do not exist at the testator’s death. Barker v. Rayner, 5 Mad. 217, S. C. on appeal, 
2 Russ. 125. 

Courts of equity are always anxious to hold a legacy to be pecuniary rather than specific, 
where the intention of the testator is at all doubtful. Chaworth v. Beech, 4 Ves. 566. 
Innes v. Johnson, ibid. 573. Kirby v. Potter, ibid. 572. Sibley v. Perry, 7 Ves. 529.. 
Webster v. Hale, 8 Ves. 413. 

The greater part of this note is extracted from 1 Hovenden’s Suppl. to Ves. Jun. 
Reports, 312.—CHITTY. 

(141) Ticknor v. Harris e¢ al., 14 N. H. 272, 285 (1843). 

(142) [‘‘If there should be more due, or more legacies bequeathed, than the chattels of 
the deceased are sufficient to satisfy, let an equal abatement be made on all the legacies, 
the privilege of the king being excepted.’’] 

(143) Except that, by the statute 1 Vict. c. 26, s. 33, a gift to a child or other issue of 
the testator will not lapse in case of the death of the legatee, leaving issue which sur- 
vives the testator, but shall take effect as if the death of such person had happened 
immediately after the death of the testator, unless a contrary intention shall appear by 
the will.— KERR. 

(144) A legacy may be so given as that the legatee shall be entitled to the interest or 
produce thereof from the time of the testator’s death to his own, although such legatee 
may not live long enough to entitle himself to the principal. Deane v. Test, 9 Ves. 153, 
as cited in the last note. 

But where a bequest is made to a legatee ‘‘at the age of twenty-one,” or any other 
specified age, or ‘‘if he attain such age,”’ this is such a description ot the person who is 
to take, that, if the legatee do not sustain the character at that time, the legacy will fail: 
the time when it is to be paid is attached to the legacy itself, and the condition pre- 
cedent prevents the legacy from vesting. Parsons v. Parsons, 5 Ves. 582. Sansbury wv. 
Read, 12 Ves. 78. Errington v, Chapman, ibid. 24. But if the legacy be to an infant, 
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to be paid when he attains the age of twenty-one years, is a vested legacy; 
an interest which commences ix present, although it be solvendum in 
Juturo:(145) and if the legatee dies before that age, his representative shall 
receive it out of the testator’s personal estate at the same time that it would 
have become payable in case the legatee had lived.(146) This distinction is 
borrowed from the civil law;(e) and its adoption in our courts is not so much 
owing to its intrinsic equity, as to its having been before adopted by the 
ecclesiastical courts. For, since the chancery has a concurrent jurisdiction 
with them, in regard to the recovery of legacies, it was reasonable that there 
should be a conformity in their determinations, and that the subject should 
have the same measure of justice in whatever court he sted: (7) But as 
such legacies be charged upon a real estate, in both cases they shall lapse for 
the benefit of the heir;( g)(147) for, with regard to devises affecting lands, 
the ecclesiastical court hath no concurrent jurisdiction.(148) And, in case 


é). Ff. 35, 151 and 2. (g) 2 P. Wms. 601. 
) 1 Eq. Ca. Abr. 205. 


“payable at twenty-one,” the legacy is held to be vested: the description of the legatee 
is satisfied, and the other part of the direction refers to the payment only. This dis- 
tinction (as stated in the text) is borrowed from the civil law, but is adopted as to per- 
sonal legacies only, not as to bequests charged upon real estate; and it has been spoken 
of in many cases asa rule neither to be extended nor approved. _ Dawson v. Killett, 1 Br. 
123. Duke of Chandos v. Talbot, 2 P. Wns. 613. Mackell v. Winter, 3 Ves. 543. Bolger 
v. Mackell, 5 Ves. 509. Hanson v. Graham, 6 Ves. 245. If real estate, either copyhold 
or freehold, be devised to an infant and his heirs ‘‘when and so soon as’’ he should 
attain a certain age, these words, it has been decided, only denote the time when the 
beneficial interest is to take effect in possession, but the interest vests immediately upon 
the testator’s decease; and, should the devisee die before he attains the specified age, the 
estate will descend to his heir-at-law. It would bea different thing if the devise were to 
the infant ‘‘if he attained a certain age:’’ those words would create a condition precedent, 
and no interest would vest in him unless he attained that age. Doe v. Lea, 3 T. R. 42. 
Boraston’s case, 3 Rep. 21.—CHITTY. ; 
(145) [In the present.] [To be paid at a future period.] _ 

(146) But it seems, if the testator’s personal representatives were to be accountable 
for interest, and the delay of payment as to the principal was only directed with 
reference to the minority of the legatee, his executor or administrator may claim the 
legacy forthwith, provided a year has elapsed since the death of the original testator. 
Crickett v. Dolby, 3 Ves. 13. Cloberry v. Lampen, 2 Freem. 25. Anonym. ibid. 64. 
Anonym. 2 Vern. 199. Greene v. Pigot, 1 Br. 105. Fonnereau v. Fonnereau, I Ves. 
Sen. 119. Butasmall yearly sum directed to be paid for the maintenance of the infant 
legatee will not be deemed equivalent, for the purpose of vesting a legacy, to a direction 
that interest should be paid on the legacy. Chester v. Painter, 2 P. Wms. 338. Hanson 
v. Graham, 6 Ves. 249. Roden v. Smith, Ambl. 588. If a bequest, however, be made 
to an infant ‘‘at his age of twenty-one years, and, if he die before that age, then over 
to another;’”’ in such case the legatee over does not claim under the infant, ee ee 
bequest over to him is a distinct substantive bequest, and is to be paid on the yee 7 
the infant under twenty-one. Laundy v. Williams, 2 P. Wms. 480. a oe me Y; 
3 Ves. 16.—CurtTry. Carr e¢ ux. v. Jeannerett, 2 McCord (S. C.) 66, 70 (1821). arren 
) re. 118, 123 (1879). . ; : 
ce erniunies ee be Lat in the will to show an intention to the conten = ih 
there be a residuary Sohal Rory aS Ue Seas ( vac ori els bere: pe 
trary intention appears by the will, such real estate t iawee nee 

i i devise, or in a devise which fails as being contrary to law ; 
eee to an) or otherwise scenes ; a ees effect, shall be included in the 
residuary devise (if any) contained in such will.— KERR. 

(148 ) Where legacies are puaeed ay hei oe ae on ne of ae eee 
trusts must be carried into execution with ana : i ‘ 

i i i : . And the general rule of common 
ee ate cae ea erec Wo ee do not vest till the time of payment 
law is, that legacies or portions charged on lan ae not v Fee Ne 
comes. Harvey v. Aston, 1 Atk. 378, 379, S. C. Willes, 91. Ti . dpe 
d and transmissible, though charged on a 
ee ee Space oe. ee) d he distinctly expresses himself to that 
real estate and payable at a future time, provided he ¢ ce nd : ie Rt eae ae 
effect, or the context of the will affords a plain implication that s Tae egies 
rave’ i . Incoming to a just conclusion as to this matter, it has 
Bo ciate ounh te pecdinea hether the testator has directed payment to be 
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of a vested legacy, due immediately, and charged on land or money 
*s514] in the funds, which yield an immediate profit, *interest shall be 
payable thereon from the testator’s death;(149) but if charged only 
on the personal estate, which cannot be immediately got in, it shall carry 
interest only from the end of the year after the death of the testator. (4) (150) 


(hk) 2P. Wms. 26, 27. 


postponed from a consideration of circumstances merely personal as to the legatee, or 
with reference to the condition of the estate to be charged, and the interests of others 
therein. When the direction that the charge shall not be raised till a future day refers 
to the circumstances of the person to take, (as, for instance, if the charge be intended for 
a portion,) there the construction has been that the gift is so connected with the purpose 
for which it was given, that if such purpose fail the land ought not to be charged: but, 
it has been as repeatedly said, a legacy vests immediately in interest, though it be charged 
on lands, if the time of payment appears to have been postponed only out of regard to 
the circumstances of the estate. Lowther v. Condon, 2 Atk. 128. Dawson v. Killett, 5 
Br. 123. Godwin v. Munday, ibid. 194. Smith v. Partridge, Ambl. 267. Sherman v. 
Collins, 3 Atk. 320.—CHITTY. 

(149) The old authorities are in conformity with the text, and hold that where a fund, 
of whatever nature, upon which a testator has charged legacies, is carrying interest, there 
interest shall be payable upon the legacies from the time of the testator’s death. But 
that is exploded now by every day’s practice. Though a testator may have left no other 
property than money in the funds, interest upon the pecuniary legacies he has charged 
thereon is now never given till the end of a year after his death. Gibson v. Bott, 7 Ves. 
97. The rule is different with respect to legacies charged on land. Whether the reason 
assigned for this distinction in the text and in Maxwell v. Wettenhall (1 P. Wms. 25) 
be the true one, has been doubted. A fund consisting of personalty may be ‘‘ yielding 
immediate profits’’ as well as lands; but it is obvious that the reason of the rule as to the 
commencement of interest upon legacies given out of personal estate, which isa rule 
adopted merely for convenience, (Garthshore v. Chalie, Io Ves. 13. Wood v. Penoyre, 
13 Ves. 333,) cannot apply to the case of legacies not dependent on the getting in of the 
personal estate, and charged upon lands only: in such case interest, it has been said, 
must be chargeable from the death of the testator, or not at all. Pearson v. Pearson, 
I Sch. & Lef. 11. Spurway v. Glyn, 9 Ves. 486. Shirt v. Westby, 16 Ves. 396.— 
CHITITy. Loring v. Woodward, 41 N. H. 391, 394 (1860). Conch v. Eastham eZ al., 29 
W. Va. 784, 794 (1887). 

(150) As alegacy, for the payment of which no other period is assigned by the will, 
(Anonym. 2 Freem. 207,) is not due till the end of a year after the testator’s death. 
(Hearle v. Greenbank, 716,) and as interest can only be claimed for non-payment of a 
demand actually due, it is an undisputed general rule that, although a legacy vests 
(where no special intention to the contrary appears) at the testator’s death, (Garthshore 
v. Chalie, To Ves. 13,) it does not begin to carry interest tilla year afterwards, unless it be 
charged solely on lands. See the last note. That general rule, however, has exceptions. 
Raven v. Waite, 1 Swanst. 557. Beckford v. Tobin, 1 Ves. Sen. 310. A specific bequest 
of a corpus passes an immediate gift of the fund, with all its produce, from the death of 
the testator. Kirby v. Potter, 4 Ves. 751. Barrington v. Tristram, 6 Ves. 349. Another 
exception arises when a legacy is given to an infant by a parent, or by a benefactor who has 
put himself 27 doco parentis [in the place of a parent]: in such case, the necessary support 
of the infant may require immediate payment of interest. Lowndes v. Lowndes, 15 Ves. 
304. Heath vw Perry, 3 Atk. 102, Mitchell v. Bower, 3 Ves. 287. It must, however, be ob- 
served, this latter exception operates only when the child is otherwise unprovided for. When 
afather gives a legacy to a child, it will carry interest from the death of the testator, asa 
maintenance for the child, where no other fund is applicable for such maintenance, (Carew 
v. Askew, I Cox, 244. Harvey v. Harvey, 2 P. Wms. 22;) but where other means of 
support are provided for the child, then the legacy will not carry interest from an earlier 
period than it would in the case of a bequest to a perfect stranger. Wynch v. Wynch 
I Cox, 435. Ellis v. Ellis, 1 Sch. & Lef.5. Tyrrel v. Tyrrel, 4 Ves.5. And the general 
rule as to non-payment of interest upon a legacy, before such legacy becomes due, must 
not be broken in upon by an exception in favor of an adult legatee; however nearly 
related to the testator, (Raven v. Waite, 1 Swanst. 588;) nor, as illegitimate children 
are no morein legal contemplation than strangers, (Lowndes v. Lowndes, 15 Ves. 304,) 
will interest be allowed by way of maintenance for such legatees, (Perry v. Whitehead 
6 Ves. 547,) unless it can be satisfactorily collected from the will that the testator 
intended to give interest. Beckford v. Tobin, 1 Ves. Sen. 310. Ellis v. Ellis, t Sch. & 
Lef. 6. Newman v, Bateson, 3 Swanst. 690. Even in the case of a grandchild, an exec- 
utor must not take upon himself to pay interest upon a legacy by way of maintenance, 
when that is not expressly provided by the will; for, though a court of equity will strug- 
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Besides these formal legacies, contained in a man’s will. and testament, 
there is also permitted another death-bed disposition of property; which is 
called a donation causa mortis.(151) And that is, when a person in his last 
sickness, apprehending his dissolution near,(152) delivers or causes to be 
delivered to another the possession of any personal goods, (1 53) (under which 
have been included bonds, and bills drawn by the deceased upon his banker, ) 
to keep in case of his decease. ‘This gift, if the donor dies, needs not the 
assent of his executor: yet it shall not prevail against creditors;(154) and is 
accompanied with this implied trust, that, if the donor lives, the property 
thereof shall revert to himself, being only given in contemplation of death, 
or mortis causa.(7)(155) ‘This method of donation might have subsisted in 


(t) Prec. Cha. 269. 1P. Wms. 406, 441. 3 P. Wms. 357. 


gle in favor of the grandchild, (Crickett v. Dolby, 3 Ves. 12. Collis v. Blackburn, 9 
Ves. 470,) yet it seems there must be something more than the mere gift of a legacy, 
something indicating that the testator put himself zz /oco parentis, [In the place of a pa- 
rent] to justify a court in decreeing interest for a grandchild’s maintenance. Perry v. 
Whitehead, 6 Ves. 547. Rawlins v. Goldtrap, 5 Ves. 443. Hill v. Hill, 3 Ves. & Bea. 186. 
But, of course, even when a legacy to a grandchild will never become due unless he attains 
his majority, still, maintenance may be allowed for his support during his infancy, pro- 
vided the parties to whom the legacy is given over in case of the infant’s death are com- 
petent and willing toconsent. Cavendish v. Mercer, 5 Ves. 195, in note. Under any other 
circumstances, when a legacy to infants is not given absolutely and in all events, but is 
either not to vest till a given period, or is subject to being devested by certain contin- 
gencies, upon the occurrence of which it is given over, (Errington v. Chapman, 12 Ves. 
25,) if the words of the will do not authorize the application of interest to the main- 
tenance of the infant legatees, a court of equity never goes further than to say that if it 
can collect before it all the individuals who may be entitled to the fund, so as to make 
each a compensation for taking from him part, it will grant an allowance for mainte- 
nance, (Errat v. Barlow, 14 Ves. 203. Marshall v. Holloway, 2 Swanst. 436. Aa parte 
Whitehead, 2 Younge & Jerv. 249;) or, where there is no giftover, and all the children 
of a family are to take equally, there, although{other children may possibly come 27 esse [In 
being Jafter the order made, yet all the children born or to be born will be held to have a com- 
mon interest; and therefore the interest of the fund, as far as it may be requisite, will be 
applicable for maintenance. Fairman v. Green, Io Ves. 48. Greenwell v. Greenwell, 5 
Ves. 199. Errat v. Barlow, 14 Ves. 204. Haley v. Bannister, 4 Mad. 280. But if the 
willcontain successive limitations, under which persons of another family, and not in 
being, may become entitled, itis not sufficient that all parties presumptively entitled 
then living are before the court; for none of the living may be the parties who eventually 
may become entitled to the property. In such a case, an order for interest by way of 
maintenance might be in effect to give to one person the property of another. Marshall 
v. Holloway, 2 Swanst. 435. x parte Kebble, 11 Ves. 606. 

No exception is to be made, in favor of the testator’s wife, to the general rule that a 
pecuniary legacy does not bear interest before the time when the principal ought to be 
paid, unless a distinct intention to give interest from an earlier period can be fairly col- 
lected from the words of the testator’s will. Stent v. Robinson, 12 Ves. 461. Lowndes 
v. Lowndes, 15 Ves. 304. Raven v. Waite, 1 Swanst. 559. 

Great part of this note is extracted from 1 Hovenden’s Suppl. to Ves. Jr. Rep. 144, 
145.—CHITTY. 

(151) [On account of death.] 2 Schoul. on Pers. Prop. (2 ed.) 123, 127. Blount v, Bur- 
row, I Ves. Jr. 546, 547 (1792). , : 

(152) 2 Schoul. on Pers. Prop. (2 ed.) 143, 162. Craig v. Kittredge, 46 N. H. 57, 58 
(1865). A gift made under no apprehension of death other than a general expectancy of 
dissolution, soon to occur in the course of nature, is not a good donatio causa morits. 
[A gift by reason of death.] Trustees etc. v. Hull Adm’r etc., 48 Ill. App. 536, 544 (1892.) 

(153) 2 Schoul. on Pers. Prop. 150, 151. 2 Barb. on Rights of Pers. and Prop. 631. 
Smith, Adm’r v. Dorsey. 38 Ind. 451, 455 (1872). 

(154) 2 Schoul. on Pers. Prop. (2 ed.) 172. Wells, Adm’r, etc. v. Tucker et ux., 3 


Binn. (Pa.) 366, 373 (1811). 
ae 2 Schoul. on Pers. Prop. (2 ed.) 176. Thompson v. Thompson, 12 Tex. 327, 331 


1854). : 
ee mortis causé [A gift by reason of death] has many of the properties of a leg- 


acy; it is liable to debts, and dependent on survivorship. Tate v. Hilbert, 2 Ves. Jr. 120. 
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a state of nature, being always accompanied with delivery of actual posses- 
sion;(#) and so far differs from a testamentary disposition: but seems to have 


(k) Law of Forfeit, 16. 


~ 


s v. Selby, Prec. in Cha. 303. Miller v. Miller, 3 P. Wms. 357. It is not a present 
eoiute lite, vesdee fesneaiarelys but a revocable and conditional one, of which the 
enjoyment is postponed till after the giver’s death. Walter v. Hodge, 2 Swanst. 98. On 
the other hand, though liable to be defeazanced, it must, subject to such power of reyoca- 
tion, be a complete gift zzter vivos [Between the living], and therefore requires no pro- 
bate, (Ward v. Turner, 2 Ves. Sen. 435. Ashton v, Dawson, Sel. Ca. in Cha. 14;) though 
a question has been made whether, as such a gift is only to take effect in case of the 
donor's death, it ought not to be held so far testamentary as to be liable to legacy-duty. 
Woodbridge v. Spooner, 3 Barn, & Ald. 236. f ; 

A donatio mortis causé [A gift by reason of death] plainly differs from a legacy in this 
particular: the subject of gift must in the former case be delivered dy the donor, in the 
latter case by his representative. Walter v. Hodge, 2 Swanst. 98. So, the distinction be- 
tween a nuncupative will and a donatio mortis causd is, that the bounty given in the first- 
named mode is to be received from the executor, but in the latter case may be held against 
him, and requires no assent on his part, the delivery having been completed by the donor 
himself. Duffield v. Elwes, 1 Sim. & Stu. 244. Ward v, Turner, 2 Ves. Sen. 443. The 
greater number of cases upon this subject have turned on the question of actual tradition 
of the gift; the general rule, according to which delivery is necessary, is never now dis- 
puted; but whether such delivery has or has not been legally completed, or whether the 
nature of the gift constitutes an exception, exempting it from the general rule, are points 
which still not unfrequently present debatable ground. Tate v. Hilbert, 2 Ves. Jr. 120. 
Lawson v. Lawson, 1 P. Wms. 441. Where actual tradition is impracticable, if the donor 
proceed as far as the nature of the subject admits towards a transfer of the possession, 
effect may be given to his intended bounty. ‘Thus, a ship at sea has been held to be 
virtually delivered by a delivery of the bill of sale thereof, defeasible on the donor’s 
recovery; and delivery of the key of a warehouse or of a trunk has been determined to be 
a sufficient delivery of the goods in such warehouse and of the contents of the trunk; 
for in these instances the bill of sale and the keys were not considered as mere symbols, 
but as the means of obtaining possession of the property. Brown v. Williams, cited in 
2 Ves. Sen. 434. Jones v. Selby, as cited ibid. p. 441. A mere symbolical delivery, how- 
ever, will not be sufficient: therefore there can be no donatio mortis causd of a simple 
contract-debt, (Gardner v. Parker, 3 Mad. 185,) though there may of a bond, (Snell- 
grove v. Bailey, 3 Atk. 214;) for, notwithstanding it is a chose en action, some property 
is conveyed by the delivery. Ward v. Turner, 2 Ves. Sen. 442. But the case of a bond- 
debt is an exception, not a rule; and where a bond is only a collateral security for a 
mortgage-debt, the delivery of the bond will not be a complete gift of the mortgage. 
Duffield v. Elwes, 1 Sim. & Stu. 244. A check drawn by the donor on a banker, (Tat. 
v. Hilbert, 4 Br. 291,) or a promissory note payable to him, (Miller v, Miller, 3 P. Wms. 
357,) cannot, it seems, be disposed of by way of donatio mortis causé. No banker, indeed, 
is justified in paying a check after the death of the drawer; and a promissory note, not 
being a negotiable security payable to the bearer, must come under the same considera- 
tion as any other simple contract-debt; and as the amount thereof could only be sued 
for in the name of the executors, that seems a sufficient reason why it could not be made 
the subject of a donatio mortis causd. Miller v. Miller, 3 P. Wms. 357. It is to be ob- 
served that although there may have been a complete delivery of the gift, yet, if the 
possession be not continued in the donee, but the donor resume it, the gift (whether such 
resumption of possession be intended to have that effect or not) is atan end. Bunn z. 
Markham, 7 Taunt. 232, S. C. 2 Marsh, 539.—Currry. 

It was a disputed point among the Roman lawyers whether this donation was to be 
resembled to a proper gift ora legacy. It appears to have been settled finally in favor 
of its testamentary character. It resembles a legacy in some respects, but has many 
points peculiar to itself. Like a legacy, it is revocable at the will of the donor, and, in 
general, the mere resumption of possession by the donor will amount to such a revoca- 
tion. It is liable to the debts of the donor, but it would seem, upon principle, although 
no decision or even dictum to that effect is to, be found in the books, it shall wait till all 
the assets of the testator, including specific and pecuniary legacies, are exhausted, before 
it is made liable for the debts. Indeed, no case has occurred involving directly the ques- 
tion of its liability for debts; but the law seems clear on this point. It reverts to the 
donor on the death of the donee before him. It differs froma legacy in the circumstance 
of immediate tradition of the subject-matter to the donee, or some one for hisuse. It 
is a gift im presenti [In the present] to become absolute in futuro [In the future]. It 
does not require probate in the ecclesiastical court. It does not wait for the assent of 
the executor; nor need it be proved by more than one witness. The civil law, however, 
required five witnesses; but a plurality of witnesses to a fact is not consisteut with the 
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been handed to us from the civil lawyers,(7) who themselves borrowed it 
from the Greeks. (m)(156) 

7. When all the debts and particular legacies are discharged, the surplus, 
or residuum, must be paid to the residuary legatee, if any be appointed by 
the will; and if there be none, it was long a settled notion that it devolved to 
the executor’s own use, by virtue of his executorship.(z) But, whatever 
ground there might have been formerly for this opinion, it seems now to be 
understood(o) with this restriction; that although where the executor had no. 
legacy at all the ves¢duwm shall in general be his own, yet wherever 
there is sufficient *on the face of a will (by means of a competent [*515 
legacy or otherwise) to imply that the testator intended his executor 
should not have the residue, the undevised surplus of the estate shall go to 
the next of kin(157) the executor then standing upon exactly the same foot- 
ing as an administrator, concerning whom indeed there formerly was much 

( Inst. 2, 7,1. HY. 1, 89, t. 6. (n) Perkins, 525. 
_ (m) There is a very complete donatio mortis causa (0) Pree. Cha. 328. 1P. Wms. 7,644, 2 P. Wms.. 
in the Odyssey, b. 17, v. 78, made by Telemachus to 838. 3 P. Wms. 48, 194. Stra. 599. Lawson v. Law- 


his friend Pireeus; and another by Hercules, in the son, Dom. Proc. 28 April, 1777. 
Alcestes of Euripides, vy. 1020. 


analogy of the common law, and is necessary in no civil case except by the express re- 
quirement of some statute. It differs from a gift zzter vivos [Among the living] in its 
revocable character and its being subject to debts, which a bona fide gift, accompanied 
by delivery of possession by a person not indebted at the time, is not. It is distinguished 
also by the peculiar condition, which is indispensable to its taking effect in this particular 
form, that if the donor recover, or escape the impending peril, whether it be sickness, 
battle, or sea-voyage, it shall revert. Such a condition arises by presumption of law 
whenever the gift is made z# extremzs [In his last moments]. By the civil law, in case 
the donor recovered, it returned to him with the immediate profits. am deficiente con- 
ditione, a principio nihil actum fuisse videtur. The giftis but inchoate, not perfect, until 
death: the condition failing, it is as though the gift had never been. In Nicholas vz. 
Adams (2 Whart. 17) it was decided that it was not necessary that the donor should be 7% 
extremis, as in the case of a nuncupative will. ‘‘I would briefly define a donatio causa 
mortis [A gift by reason of death] to be a conditional gift, dependent on the contingency 
of expected death. There may, doubtless, be a conditional gift when death is not expected; 
but in that case the condition would have to be expressed and the contingency specified: in 
the donatio causa mortis both are implied from the occasion. Butit certainly is not requi- 
site that the donor bein such extremity as is requisite to give effect to a nuncupation, 
which is sustained from necessity merely where the donor was prevented, by the urgency 
of dissolution, from making a formal bequest. Between these ways of disposition there 
is not an approximating line. Donatio causa mortis is sometimes spoken of as being 
distinct from a gift zzter vivos,—the former having sometimes been supposed to be made 
in reference to the donor’s death, and not to vest before it, but inaccurately, as it seems 
to me; as this gift, like every other, is not executory, but executed in the first instance 
by delivery of the thing, though defeasible by reclamation, the contingency of survivor- 
ship, or deliverance from the peril. The donee would certainly not be bound to make 
compensation for the immediate use of the thing; and, evidently, because the immediate 
ownership was vested in him. The gift is consequently iter vivos. | All agree that it 
has no property in common with a legacy, except that it is revocable in the donor’s life- 
time and subject to his debts in the event of a deficiency. The first is, not because the 
gift is testamentary, but because such is the condition annexed; and the second, not 
because it is in the nature of a legacy, but because it would otherwise be fraudulent as 
to creditors; for no man may give his property who is unable to pay his debts. It is 
decisive that the subject is not within the jurisdiction of the ecclesiastical courts; and the 
donee consequently takes paramount to the executor or a legatee. _For this reason it 1s 
that a subsequent will which becomes operative only when the period of reclamation is 
past, and when the gift has become absolute by the event of the contingency, is not an 
effective act of revocation.” (C.J. Gibson. A mere gift by parol made in the prospect 
of death, and professing to pass to the donee a@// of the property of the decedent, = ey 
valid as a donatio causa mortis, though accompanied by delivery. Headley v. Kirby, is 
Harris, 326. If, however, the words of donation have reference only to things given an 
delivered, and do not extend to other things, it is a good donatio, though it may, in fact, 
be all the donor had in the world. Michener v. Dale, 11 Harris, 59.—SHARSWOOD. 
156) 2 Schoul. on Pers. Prop. (2 ed.) 124. 4 ; 

ce The right of an peebator e a beneficial interest in the assets of ae eee nes 
expressly disposed of, may be excluded, not only by a plain declaration : ie ees 
will, but by circumstances indicated by the will; in support of which parol eviden y 
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debate,(~) whether or no he could be compelled to make any dJistribution 


(p) Godolph, p. 2, c. 32. 


be given to raise a presumption of trust; as, on the other hand, the executor may adduce 
evidence to repel such presumption. But, where a conclusive intention is evident on 
the face of the will, parol evidence cannot be let in on either side, Gladding v. Yapp, 
5 Mad. 59. Lynn v. Beaver, 1 Turn. & Russ. 68. Langham v. Sandford, 2 Meriv. 17. 
Giraud v. Hanbury, ibid. 153. Pratt v. Sladden, 14 Ves. 197. Walton v. Walton, ibid. 


22: 

Lord Eldon said he feared there was no possibility of denying now that parol declara- 
tions of a testator, both previous and subsequent to the time of making his will, are 
admissible evidence to repel a legal presumption; but, his lordship added, such declara- 
uons are not all alike weighty and efficacious: a declaration at the time of executing a 
will is of more consequence than a declaration made afterwards; and a declaration by 
the testator subsequently to his will, as to what he fad done, is entitled to more weight 
than a declaration before making his will, as to what he zztended to do, for he may very 
well have altered that intention: therefore, although all such declarations are equally 
admissible, very different degrees of credit and weight are to be attached to them. 
Trimmer v. Bayne, 7 Ves. 518. Pole v. Lord Somers, 6 Ves. 32. See also Ustricke v. 
Bawden, 2 Addams, 128. Langham v. Sandford, 2 Meriv. 23. 

The proposition, sometimes alleged, that the appointment of an executor gives him 
every thing not disposed of by the will, is not correct. In the strongest way of putting 
the executor’s right, he can only take what the testator did not mean to dispose of. In 
the case of a lapse, for instance, the executor would not take a lapsed bequest. So, if a 
testator appoint an executor in trust, but omit to express the intention of such trust, the 
executor will not, by virtue of his office, take beneficially. Dawson v. Clarke, 18 Ves. 
254, 255. Urquhart v. King, 7 Ves. 228. And where a testator leaves an unfinished 
clause in his will, this is understood as an indication that he intended to make a further 
-disposition, in exclusion of any claim by his executors. Knewell v. Gardner, Gilb. Eq. 
Rep. 184. Lord North v. Purdon, 2 Ves. Sen. 496. For the slightest indication of a 
testator’s intention to dispose of the residue of his property is sufficient to exclude his 
executor, though it may be wholly uncertain what disposition the testator may have 
intended to make of that residue. Mence v. Mence, 18 Ves. 351. Mordaunt v. Hussey, 
4,Ves. 118. Even an intention on the part of a testator to make such a disposition of his 
residue as should exclude the claims of his next of kin, if it cannot be collected from the 
evidence that he meant to effect that object by any other mode than an express disposi- 
tion of the residue, will not turn the scale in favor of the executor. Langham v. Sand- 
ford, 17 Ves. 451. The Bishop of Cloyne v. Young, 2 Ves. Sen. 95. Nourse v. Finch, t 
Ves. Jr. 361. It is true that in the case of Clennel v. Lewthwaite, (2 Ves. Jr. 476,) the 
bequest of a ‘‘shilling’’ to the testator’s sister was held a material circumstance in 
exclusion of her claim to any part of his residuary estate, and, coupled with other 
-evidence of intention, it might fairly be deemed some corroboration of that evidence: 
but it is well settled that mere legacies to the next of kin will not rebut their claim to a 
residue undisposed of, where the executors would otherwise be held trustees. Griffiths 
v. Hamilton, 12 Ves. 309. Seely v. Wood, 10 Ves. 75. Langham v, Sandford, 17 Ves. A5I. 

Numerous cases have fully established as a general rule that testamentary words of 
recommendation, request, or confidence are imperative, and raise a trust, (Paul v. Comp- 
ton, 8 Ves. 380. Taylor v. George, 2 Ves. & Bea. 378. Parsons v. Baker, 18 Ves. 476. 
Kirkbank v. Hudson, 7 Pr. 220;) and although the testator’s object fails, or is contrary 
to the policy of the law, or is too vaguely expressed to be capable of being carried into 
execution, yet, as it was the intent that the executor should only take as trustee, the 
necessary legal consequence is that there must be a resulting trust for the testator’s ‘next 
of kin. Morice v. The Bishop of Durham, 9 Ves. 405. James v. Allen, 3 Meriv. I9. 
Vezey v. Jamson, I Sim. & Stu. 71. Paice v. The Archbishop of Canterbury, 14 Ves. 370. 

Where a single executor is named, a legacy of any part of the testator’s personal 
estate to such executor will (unless there are special circumstances) bar his general right 
as executor to any residue not disposed of by his testator’s will. Dicks v. Lambert 4 
Ves. 729. But a legacy to one of several executors, or unequal legacies to more than one 
will not exclude the legal title which executors, as such, have to a beneficial interest in 
the property of their testator, of which he has indicated no intention to make a different 
disposition: by giving a legacy to one only, or by giving unequal legacies to several, the 
testator may only have intended a preference pro tanto [For so much]. Rawlings v. Jenn- 
ings, 13 Ves. 46. Langham v. Sandford, 2 Meriv. 22. Griffiths v. Hamilton, 12 Ves 309 

Sir Wm. Grant, in the case of Seely v. Wood, Io Ves. 75, expressed a clear opinion 
that a reversionary interest, after a previous interest for life, would exclude an executor 
as effectually as a direct and immediate legacy. Lord Eldon, however, without expressly 
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of the intestate’s estate.(158) For, though (after the administration was 
taken in effect from the ordinary, and transferred to the relations of the 
deceased) the spiritual court endeavored to compel a distribution, and took 
bonds of the administrator for that purpose, they were prohibited by the 
temporal courts, and the bonds declared void at law.(g) And the right of 
the husband not only to administer, but also to enjoy exclusively, the effects 
of his deceased wife, depends still on this doctrine of the common law:(159) 
the statute of frauds declaring only that the statute of distributions does not 
extend to this case. But now these controversies are quite at an end; for, 
Dyetierstatute 22.8923 Car. II) c 10, explained by 29 Car. II. c. 30, it is 
enacted, that the surplusage of intestates’ estates (except of femes-covert, 
which are left as at common law)(7) shall, after the expiration of one full 
year from the death of the intestate, be distributed in the following manner:— 
One-third shall go to the widow of the intestate, and the residue in equal 
proportions to his children, or if dead, to their representatives; that is, their 
lineal descendants: if there are no children or legal representatives subsist- 
ing, then a moiety shall go to the widow,(160) and a moiety to the next of 
kindred in equal degree and their representatives: if no widow, the whole 
shall go to the children: if neither widow nor children, the whole shall be 
distributed among the next of kin in equal degree and their representatives: 
but no representatives are admitted, among collaterals, further than the chil- 
dren of the intestate’s brothers and sisters.(s)(161) The next of kindred, 


(a 1 Ley, 233. Cart. 125. 2P. Wms. 447. (s) Raym. 496. Lord Raym. 571. 
r) Stat. 29 Car. II. c. 3. 2 25. 


overruling, has thrown some doubt on, this dictum. Lynn v. Beaver, I Turn. & Russ, 
69.—CHITTY. 

But now, by statute 11 Geo. IV. and 1 W. IV. c. 40, unless it appear by the will or 
codicil thereto that the executor was intended to take beneficially, he shall be held to be 
but a trustee for the person entitled to the residue under the statute of distributions.— 
KERR. 

(158) State v. Hamlin Ex’r e¢ al., 86 Me. 495,505 (1894). 

(159) Lee v. Wheeler, 4 Ga. 541, 542 (1848). McGinnis Adm’r, etc. v. Foster Ex’r, 
etc., 4 Ga. 377, 385 (1848). In the matter of Frances M. Winne, 1 Lans. (N. Y.) 508, 510 
(1869). Barney ef al. v. Underwood é¢ al., 47 N. Y. 351, 358 (1872). Pratt v. Wright 
Adm’r, etc., 5 Mo. 192, 200 (1838). Cutter v, Butler, 25 N. H. 343, 355 (1852). June 
Adm’r v. Cooper e# al., 4 Sneed. (Tenn.) 296, 299 (1856). But not now so in New York, 
and it seems to be the settled rule that if the husband has to sue, at law or in equity, to 
recover his deceased wife’s choses in action he must first administer upon her estate and 
sue in his capacity as her administrator; and as her administrator only will he be liable to 
the extent of assets received. From the time of 31 Edw. III. the husband has been 
entitled, by statutory provisions to administer the deceased wife’s personal effects. Some 
authorities have denied his title to her personal estate after her decease from such right 
to the administration while others assert that such title in him existed at common law 
(see the text). As to the personal estate in New York before the statute of 1848 the hus- 
band was entitled to the choses in action and other personal estate of the wife after her 
death, because the interest was vested complete in him by virtue of the marriage before 
her death. ‘The Acts of 1848-9 superseded and abolished these pre-existing rights of the 
husband as to property coming to her during coverture and such of her personalty as 
may be left by her he takes as her administrator by the preference given him. In respect 
toall property subsequently acquired by married women or by single women before their 
marriage, these new statutes have industriously excluded their husbands from every right 
and title therein, or to the possession, control, use, and enjoyment thereof, and of the 
rents, issues and profits thereof which had been conferred at common law. Leg. and Eq. 
Rights of Mar. Wom. Cord, vol. 2 (2 ed.) 514-515. 

(160) Brown v. Nicholson, 8 Hun. (N. Y.) 464, 470 (1876). ; ate 

(161) It has been well stated by the courts of England that the effect of this proviso in 
the statutes of 22 and 23, Car. II. c. 10, is to limit or qualify the right of representation 
among collaterals, so that they can take only as next of kin per capita [Share and share 
alike], except in the one case of the children of deceased brothers and sisters of the intes- 
tate, among whom alone of the collaterals, the rights to take per stirpes [As represent- 
ing the ancestors], by way of representation, may exist. Davis e¢ al. v. Vanderveer’s 
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here referred to, are to be investigated by the same rules of consanguinity as 
those who are entitled to letters of administration; of whom we have 
*516] sufficiently spoken.(¢) *And therefore by this statute the mother, (162) 
as well as the father, succeeded to all.the personal effects of their 
children, who died intestate, and without wife or issue; in exclusion of the 
other sons and daughters, the brothers and sisters of the deceased. And so 
the law still remains with respect to the father; but by statute 1 Jac. II. c. 
27, if the father be dead, and any of the children die intestate, without wife 
or issue, in the lifetime of the mother, she and each of the remaining chil- 
dren, or their representatives shall divide his effects in equal portions.(163) 
(t) Page 504. 


Adm’r, et al., 23 N. J. Eq. 558, 581 (1872). The statute of Georgia, as to distribution of 
estates, before the adoption of the code, was almost in the words of the English statute. 
Houston ef al. v. Davidson ef al., 45 Ga. 574, 577 (1872). Degrees of consanguinity must 
be determined by the canon of the Roman Law. Kelsey v. Hardy, 20 N. H. 479, 481, 
482 (1846). Smith e¢ al. v. Gaines e¢ al., 35 N. J. Eq. 65, 67 (1882). 

(162) Doe dem Wood v. De Forrest e¢ ux., 23 New Br. 209, 213 (1883). AeeiA.' 

(163) The next of kin, who are to have the benefit of the statute of distributions, 
must be ascertained according to the computation of the civil law, including the relations 
both on the paternal and maternal sides. ; 

And when relations are thus found who are distant from the intestate by an equal 
number of degrees, they will share the personal property equally, although they are rela- 
tions to the intestate of very different denominations, and perhaps not relations to each 
other. There is only one exception to this rule,—viz.: where the nearest relations are a 
grandfather or grandmother, and brothers or sisters: although all these are related in the 
second degree, yet the former shall not participate with the latter; for which singular 
exception it does not appear that any good reason can be given. Gillespie v. Foy, 5 
Ired. Eq. (N. €.) 280, 282 (1848). 3 Atk. 762. No difference is made between the 
whole and half blood in the distribution of intestate personal property. 7s 

A curious question was agitated some time ago respecting the right to the adminis- 
tration. General Stanwix and an only daughter were lost together at sea; and it was 
contended that it was a rule of the civil law that, where a parent and child perish 
together, and the priority of their death is unknown, it shall be presumed that the child 
survives the parent. And by this rule the right to the personal estate of the general 
would have vested in the daughter, and by her death in her next of kin, who on the part 
of the mother was a different person from the next of kin to her father. 

But this being only an application for the administration, and not for the interest 
under the statute of distributions, the court declined giving a judgment upon that ques- 
tion. I Bla. R. 640. And it does not appear that that point was ever determined in the 
spiritual courts. But I should be inclined to think that our courts would require more 
than presumptive evidence to support a claim of this nature. And in 6 Hast, 82, it is 
said that lord Mansfield required the jury to find whether the general or his daughter 
survived; but it is not stated upon what occasion. Some curious cases may be seen in 
Causes Célébres, 3 tom. 412, et seg., in one of which, where a father and son were slain 
together in a battle, and on the same day the daughter became a professed nun, it was 
determined that her civil death was prior to the death of her father and brother, and 
that the brother, having arrived at the age of puberty, should be presumed to have sur- 
vived his father.-—CHRISTIAN,. 

In a recent case, where a husband and wife were drowned at sea, having been washed 
off the side of the ship by the same wave, and there was no direct evidence of the sur- 
vivorship of either, it was held that there was no presumption in favor either of the sur- 
vivorship of the husband or the wife, the medical evidence only amounting toa probability 
either way. Underwood v. Wing, 4 De G. Mar. N. & G. 633. By the civil law, where 
two persons died together, and there was no evidence which of them died first, the pre- 
sumption was in favor of the younger having been the survivor if he were above puberty, 
the elder being held to have been the survivor if the younger were below puberty. Ff. 
XXXiV. 5, 5, %% 22, 23. This rule is very precise, but quite inconsistent with what would 
probably take place; and accordingly, in framing the French Code, another rule was 
adopted, —viz., that, failing all proof, the person above fifteen and under sixty years of 
shall be held to survive those under fifteen or above sixty. The presumption can, of 
course, only be given effect to in the absence of a// circumstances tending to show the 
facts. Thus, if two persons were to perish by shipwreck, and, the vessel being discovered 
water-logged, one body was found drowned in the hold and the other dead on the mast, 
the presumption would certainly be that he whose body was found in the hold perished 
first. In one case, where a father and son had been executed for sheep-stealing, and it 
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It is obvious to observe how near a resemblance this statute of distributions 
bears to our ancient English law, de rationabili parie bonorum,(164) spoken of 
at the beginning of this chapter;(z) and which Sir Edward Coke(w) himself, 
though he doubted the generality of its restraint on the power of devising 
by will, held to be universally binding (in point of conscience at least) upon 
the administrator or executor, in the case of either a total or partial intestacy. 
It also bears some resemblance to the Roman law of succession aé intestato,(2) 
which, and because the act was also penned by an eminent Civilian,(y) has 
occasioned a notion that the parliament of England copied it from the Roman 
preetor: though, indeed, it is little more than a restoration, with some refine- 
ments and regulations, of our old constitutional law; which prevailed as an 
established right and custom from the time of king Canute downwards, and 
many centuries before Justinian’s laws were known or heard of in the west- 
ern parts of Kurope.(165) So, likewise, there is another part of the statute 


of distributions, where directions are given that no child of the intestate 


(except his heir-at-law) on whom he settled in his lifetime any estate in lands, 
or pecuniary portion, equal to the distributive shares of the other 

children, shall have any part of the surplusage with their *brothers [517 
and sisters; but, if the estates so given them, by way of advance- 

ment, are not quite equivalent to the other shares, the children so advanced 
shall now have so much as will make them equal. This just and equitable 
provision hath been also said to be derived from the collatio bonorum,(166) of 


the imperial law:(z) which it certainly resembles in some points, though it 


differs widely in others. But it may not be amiss to observe, that, with 
regard to goods and chattels, this is part of the ancient custom of London, 
of the province of York, and of our sister kingdom of Scotland: and, with 
regard to lands descending in coparcenary, that it hath always been, and 
still is, the common law of England, under the name of hotchfot.(a)(167) 
Before I quit this subject, I must, however, acknowledge that the doctrine 
and limits of representation laid down in the statute of distributions seems 


(wu) Page 492. sentatives of a brother or sister deceased. 3. The 
(w) 2 Inst. 33. See 1 P. Wms. 8. c next collateral relations in equal degree. 4, The 
(7) The general rule of such successions was this: husband or wife of the deceased. Ff. 38, 15,1. Nov. 
. The children or lineal descendants in equal por- 118, ¢. 1, 2, 3; 127, ¢. 1. 

tions. 2. On failure of these, the parents or lineal (y) Sir Walter Walker. Lord Raym. 574. 

ascendants, and with them the brethren or sisters eB Ff. 37, 6, 1. 

of the whole blood; or, if the parents were dead, all a) See ch. xii. page 191. 


the brethren and sisters, together with the repre- 


became important to discover who was the last survivor, evidence was given as to which 
showed signs of vitality longest on the scaffold.—KERR. 

(164) [Concerning the reasonable share as part of the goods. ] : 

It may be added to the statement of the French Code in the above note, that if the 
parties were between the ages of fifteen and sixty, and of different sexes, the male shall 
be presumed to have been the survivor, provided the ages were within a year of each 
other; if of the same sex, then the youngest of the two is presumed to have survived. 
Youllin Droit Civil Francais, tom. iv. No. 76. Burgé’s Com. on Colonial and Foreign 
Laws, vol. iv. pp. 11-29. The case of Pell v. Ball, on the same subject, occurred in the 
court of chancery in South Carolina, aud was decided in January, 1840. 1 Cheves’s Eq. 
Rep. 99. The husband and wife both perished, with many others, in the dreadful 
destruction of the steamer Pulaski by explosion of a boiler, in the night of June 14, 
1838, on her passage from Charleston to New York. The wife (Mrs. Ball) was seen alive 
on the wreck for a short time after the explosion; but the husband was not seen after 
the explosion. Chancellor Johnston decided, upon that fact, in favor of the survivorship 
of the wife. 2 Kent, 436, n. See Fearne, Posth. Works, p. 37. Sillich v. Booth, 1. 
Younge & Collyer, Rep. 121.—SHARSWOOD. ; 

Gen [Ab giesiiee wien an intestate]. Bradley v. Flood, 16 Irish Chanc. Rep. 236, 249 

1864). An administrator is not bound to sell chattels real of his intestate in order to 
Aeibate the produce, under the statute of distributions, among the next of kin where 
there are no debts to be paid. He may, if any of the next of kin require it, convey to 
them their respective shares. 

(166) [Equalizing the estate or goods. ] 

(167) Wait’s Act. and Def. 210. 
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to have been principally borrowed from the civil law: whereby it will some- 
times happen that personal estates are divided per capita and sometimes per 
stirpes,; whereas the common law knows no other rule of succession but that 
per stirpes only.(6) They are divided per capita to every man an equal 
share, when all the claimants claim in their own rights, as in equal degree of 
kindred, and not juve representationis, in the right of another person. As, 
if the next of kin be the intestate’s three brothers, A., B., and C.; here his 
effects are divided into three equal portions, and distributed per capita one 
to each: but if one of these brothers, A., had been dead, leaving three 
children, and another, B., leaving two, then the distribution must have been 
per stirpes; viz., one-third to A.’s three children, another third to B.’s two 
children, and the remaining third to C., the surviving brother: yet, if C. 
had also been dead without issue, then A.’s and B.’s five children, being all 
in equal degree to the intestate, would take in their own rights per capila, 
viz., each of them one fifth part.(c)(168) 
The statute of distributions expressly excepts and reserves the 
*518] customs of the city of London, of the province of York, *and of all 
other places having peculiar customs of distributing intestates’ 
effects. So that, though in those places the restraint of devising is removed 
by the statutes formerly mentioned,(d_) their ancient customs remain in full 
force with respect to the estates of intestates. I shall, therefore, conclude this 
chapter, and with it the present book, with a few remarks on those customs. 
In the first place, we may observe that, in the city of London, (e) and 
province of York,(/) as well as in the kingdom of Scotland,( g) and pro- 
bably also in Wales, (concerning which there is little to be gathered but from 
the statute 7 & 8 W. III. c. 38,) the effects of the intestate, after payment 
of his debts, are in general divided according to the ancient universal doctrine 
of the pars rationabilis.(169) If the deceased leaves a widow and children, 
his substance (deducting for the widow her apparel and the furniture of her 
bedchamber, which in London is called the wzdow’s chamber) is divided into 
three parts; one of which belongs to the widow, another to the children, and 
the third to the administrator: if only a widow, or only children, they shall 
respectively, in either case, take one moiety, and the administrator the 
other;(Z) if neither widow nor child, the administrator shall have the 
whole.(z) And this portion, or dead man’s part, the administrator was 
wont to apply to his own use,(#) till the statute 1 Jac. II. c. 17, declared 


b) See ch. xiy. page 217. (g) Thid. 782. 
c) Prec. Cha, 54. (h) 1 P. Wms. 341. Salk. 246. 
) Page 943. ti 2 Show. 175. 
k) 2 Freem. 85. 1 Vern. 183. 


9 Lord Raym. 1829. 
) 2 Burn. Eeci. Law, 746. 


(168) [Per capita—By heads ; as individuals; share and share alike.] [Per stirpes—By 
stocks; as representing the stocks (7. e., ancestors who are the ‘‘ stocks’’ or sources of 
descent).] Houston e¢ a/. v. Davidson ef al., 45 Ga. 574, 577 (1872). Gaines v. Est. of 
Strong, 40 Vt. 354, 358 (1867). 

Representations of lineal descendants are admitted to the remotest degree, (Carter v. 
Crawley, T. Raym. 500;) but the 7th section of the statute of distributions provides that 
“no representations shall be admitted amongst collaterals after brothers’ and sisters’ 
children.’’ ‘This proviso has been construed to mean brothers and sisters of the intestate, 
and not as admitting representation, when the distribution happens to fall among brothers 
and sisters who are only remotely related to the intestate. ‘The reasonableness of this 
construction of the act was demonstrated by powerful arguments in the case of Carter v. 
Crawley, before cited, and was admitted in Pett v. Pett, (Comvns, 87; S.C. r P. Wms. 
27,) in the Anonymous case in Appendix to 2 Freem. 298, and in Bowers 7. Littlewood, 1 
P. Wis. 594. 

In a question of distribution, the next of kin to an intestate, though such next of kin 
be a collateral relative only, may, since the statute of Car. II., be preferred to a more 
remote lineal relation in the ascending line; but, between relatives in equal degree, a 
wee will be preferred to a collateral claimant. Blackborough v. Davis, 1 P, Wms. 50. 
—CHITTY. 


(169) [A reasonable part.] Burton on Real Prop, 436. 
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that the same should be subject to the statute of distributions. So that if a 
man dies worth 1800/. personal estate, leaving a widow and two children 
this estate shall be divided into eighteen parts; whereof the widow shall have 
eight, six by the custom and two by the statute; and each of the children 
five, three by the custom and two by the statute: if he leaves a widow and 
one child, she shall still have eight parts, as before, and the child shall have 
ten, six by the custom and four by the statute: if he leaves a widow and no 
child, the widow shall have three-fourths of the whole, two by the 
custom and one by the sta*tute; and the remaining fourth shall go [*519 
by the statute to the next of kin.(170) It is also to be observed that 

if the wife be provided for by a jointure before marriage, in bar of her cus- 
tomary part, it puts her in a state of non-entity with regard to the custom 
only;(/) but she shall be entitled to her share of the dead man’s part under 
the statute of distributions, unless barred by special agreement.(m) And 
if any of the children are advanced by the father, in his lifetime, with any 
sum of money, (not amounting to their full proportionable part,) they shall 
bring that portion into hotchpot with the rest of the brothers and sisters, but 
not with the widow,(171) before they are entitled to any benefit under the 
custom:(7) but, if they are fully advanced, the custom entitles them to no 
further dividend. (0) 

Thus far in the main the customs of London and of York agree; but, 
besides certain other less material variations, there are two principal points 
in which they considerably differ. One is, that in London the share of the 
children (or orphanage-part) is not fully vested in them till the age of twenty- 
one, before which they cannot dispose of it by testament:(#) and if they die 
under that age, whether sole or married, their share shall survive to the 
other children; but after the age of twenty-one it is free from any orphanage- 
custom, and, in case of intestacy, shall fall under the statute of distribu- 
tions.(g) ‘The other, that, in the province of York, the heir at common 
law, who inherits any land either in fee or in tail, is excluded from any filial 
portion or reasonable part.(7) But, notwithstanding these provincial varia- 
tions, the customs appear to be substantially one and the same. And, asa 
similar policy formerly prevailed in every part of the island, we may fairly 
conclude the whole to be of British original; or, if derived from the Roman 
law of successions, to have been drawn from that fountain much earlier 


(l) 2 Vern. 665. 3 P. Wms. 16. (0) 2P. Wms. 527. 

(m) 1 Vern. 15. 2 Cha. Rep. 262. (p) 2 Vern. 558. 

(n) 2Freem. 279, 1 Eq. Ca. Abr. 155. 2 P. Wms. (33 Prec. Cha. 537. 
527. (r) 2 Burn, 754. 


(170) I Bright. Husb. and Wife, 297. : 

(171) Advances which an intestate has made to any of his children are never brought 
into hotchpot for the benefit of his widow, (Kirkcudbright v. Kirkcudbright, 8 Ves. 64, ) 
but solely with a view to equality as among the children, (Gibbons v. Caunt, 4 Ves. 847;) 
and in cases arising upon the custom of London, the effect of the full advancement of 
one child is merely to remove that child out of the way and to increase the shares of the 
others. Folkes v. Western, 9 Ves. 460. So, when a settlement bars or makes a composi- 
tion for the wife’s customary share, that share, if the husband die intestate, will be dis- 
tributable as if he had left no wife, (Knipe v. Thornton, 2 Eden, 121. Morris v. Burrows, 
2 Atk. 629. Read v. Snell, ibid. 644,) and will not go to increase what is called ‘‘the 
dead man’s part,”’ (Medcalfe v. Ives, 1 Atk. 63,) to a distributive share of which the 
widow would be entitled notwithstanding she had compounded for her customary part, 
(Whithill v. Phelps, Prec. in Cha. 328,) unless the expressed or clearly-implied intention 
was that she should be barred as well of her share of the dead man’s part as of her share 
by the custom. Benson v. Bellasis, 1 Vern. 16. A jointure in bar of dower, without 
saying more, will be no bar of a widow’s claim to a customary share of personal estate; 
for dower affects lands only, and land is wholly out of the custom. Babington v. Green- 
wood, 1 P. Wms. 531.—CHITTY. 
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than the time of Justinian, from whose constitutions in many points 
*520] (particularly in the advantages given to the widow) it very consid- 

erably differs; though it is not improbable that the resemblances 
which yet remain may be owing to the Roman usages introduced in the time 
of Claudius Czesar, who established a colony in Britain to instruct the natives 
in legal knowledge;(s) inculcated and diffused by Papinian, who presided at 
York as prefectus pretorio,(172) under the emperor Severus, and Cara- 
calla:(¢) and continued by his successors till the final departure of the Romans 
in the beginning of the fifth century after Christ. 


(s) Tacit. Annal. 7. 12, c. 32. (t) Selden, in Fletam, cap. 4, 2 3. 


(172) [Judge of the court. ] 


THE END OF THE SECOND BOOK. 
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INOnm Le 
VETUS CARTA FEOFFAMENTI., 


SCIANT presentes et futuri, quod ego Willielmus, filius Willielmi de Premises. 
Segenho, dedi, concessi, et hac presenti carta mea confirmavi, Johanni 
quondam filio Johannis de Saleford, pro quadam summa pecunie quam 
michi dedit pre manibus, unam acram terre mee arabilis, jacentem in campo 
de Saleford, juxta terram quondam Richardi de la Mere: Habendam et Te-Habendwm and 
nendam totam predictam acram terre, cum omnibus ejus pertinentiis, pre- ““""°"™ 
fato Johanni, et heredibus suis, et suis assignatis, de capitalibus dominis 
feodi: Reddendo et faciendo annuatim eisdem dominis capitalibus servitia Reddendum. 
inde debita et consueta: 4? ego predictus Willielmus, et heredes mei, et Warranty 
mei assignati, totam predictam acram terre, cum omnibus suis pertinentiis, : 
predicto Johanni de Saleford, et heredibus suis, et suis assignatis, contra 
omnes gentes warrantizabimus in perpetuum. /# cujus rei testimonium Conclusion. 
huic presenti carte sigillum meum apposui: /7/Zzs testibus, Nigello de Sale- 
ford, Johanne de Seybroke, Radulpho clerico de Saleford, Johanne molen- 
dario de eadem villa, et alis. Data apud Saleford die Veneris proximo ante 
festum sancte Margarete virginis, anno regni regis EDWARDI filii regis Ep- 

,WARDI sexto. 


(L. S.) 
MEMORANDUM, quod die et anno infrascriptis plena et pacifica Livery of seisin 
seisina acre infraspecificate, eum pertinentiis, data et deliberata endorsed. 


fuit per infranominatum Willielmum de Segenho infranominato 
Johanni de Saleford, in propriis personis suis, secundum teno- 
rem et effectum carte infrascripte, in presentia Nigelli de Sale- 
ford, Johannis de Seybroke, et aliorum. 


[AN OLD DEED OF FEOFFMENT. 


Know all men present and to come, That I, William, son of William de Paint 
Segenho, have given and granted, and by this my present deed have con- : 
firmed, to John, son of John of Saleford, for a certain sum of money which 
he has paid into my hands, one acre of my arable land, lying in the plain of 
Saleford, adjoining to the land of Richard de la Mere; To HAVE AND TO Habendwm and 
Ho tp all the aforesaid acre of land, with all its appurtenances, to the afore- Tenendum. 
said John, and his heirs and assigns, of the chief lords of the fee: Render- ae 
ing and performing yearly to the same chief lords the services therefore due ties 
and accustomed: And I, the aforesaid William, and my heirs and assigns, 
warrant all the aforesaid acre of land with all its appurtenances, to the 
aforesaid John of Saleford and to his heirs and assigns, against all the world 
forever. In witness whereof I have put my seal to this present deed. Wit- gonojusion, 
ness, Nigell de Saleford, John of Seybroke, Radulphus, clerk of Saleford, 

John, miller of the same town, and others. Given at Saleford, on the Friday 
Snext before the feast of St. Margaret the Virgin, in the sixth year of the 
reign of King Edward, the son of King Edward. 


Warranty. 


(L. S.) 
MEMORANDUM, That on the day and year within written full Livery of seisin 
and quiet seisin of the within specified acre, with its appurte- endorsed. 


nances, was given and delivered by the within named William 
de Segenho to the within named John of Saleford, in their own 
proper persons, according to the tenor and effect of the within 
written deed, in the presence of Nigell de Saleford, John of Sey- 
broke, and others. ] 
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In@, JC 
MODERN CONVEYANCE BY LEASE AND RELEASE. 


Sect, 1. LEASE OR BARGAIN AND SALE, FOR A YEAR. 


Tus INDENTURE, made the third day of September, in the twenty-first 
year of the reign of our sovereign lord GEORGE the Second, by the grace of 
God, king of Great Britain, France, and Ireland, defender of the faith, and 
so forth, and in the year of our Lord one thousand seven hundred and 
forty-seven, between Abraham Barker, of Dale Hall, in the county of Nor- 
folk, esquire, and Cecilia his wife, of the one part, and David Edwards, of 
Lincoln’s Inn, in the county of Middlesex, esquire, and Francis Golding, 
of the city of Norwich, clerk, of the other part, witnesseth, that the said 
Abraham Barker and Cecilia his wife, in consideration of five shillings of 
lawful money of Great Britain, to them in hand paid by the said David 
Edwards and Francis Golding, at or before the ensealing and delivery of 
these presents, (the receipt whereof is hereby acknowledged,) and for 
other good causes and considerations, them the said Abraham Barker and 
Cecilia his wife, hereunto specially moving, Aave bargained and sold, and by 
these presents do, and each of them doth, bargain and sell, unto the said 
David Edwards and Francis Golding, their executors, administrators, and 
assigns, A// that the capital messuage, called Dale Hall, in the parish of 
Dale, in the said county of Norfolk, wherein the said Abraham Barker and 
Cecilia his wife now dwell, and all those their lands in the said parish of 
Dale, called or known by the name of Wilson’s Farm, containing by esti- 
mation five hundred and forty acres, be the same more or less, together 
with all and singular houses, dove-houses, barns, buildings, stables, yards, 
gardens, orchards, lands, tenements, meadows, pastures, feedings, commons, 
woods, underwoods, ways, waters, watercourses, fishings, privileges, profits, 
easements, commodities, advantages, emoluments, hereditaments, and ap- 
purtenances whatsoever to the said capital messuage and farm belonging or 
appertaining, or with the same used or enjoyed, or accepted, reputed, taken, 
or known as part, parcel, or member thereof, or as belonging to the same 
or any part thereof; and the reversion and reversions, remainder and 
remainders, yearly and other rents, issues, and profits thereof, and of every 
part and parcel thereof: Zo have and to hold the said capital messuage, lands, 
tenements, hereditaments, and all and singular other the premises herein- 
before mentioned, or intended to be bargained and sold, and every part 
and parcel thereof, with their and every of their rights, members, and ap- 
purtenances, unto the said David Edwards and Francis Golding, their ex- 
ecutors, administrators, and assigns, from the day next before the day of 
the date of these presents, for and during, and unto the full end and term 
of one whole year from thence next ensuing, and fully to be complete and 
ended: Yielding and paying therefor unto the said Abraham Barker and 
Cecilia his wife, and their heirs and assigns, the yearly rent of one pepper- 
corn at the expiration of the said term, if the same shall be lawfully de- 
manded: Zo the intent and purpose that, by virtue of these presents and of 
the statute for transferring uses into possession, the said David Edwards 
and Francis Golding may be in the actual possession of the premises, and 
be thereby enabled to take and accept a grant and release of the freehold, 
reversion, and inheritance of the same premises, and of every part and 
parcel thereof, to them, their heirs and assigns ; to the uses and upon the 
trusts thereof, to be declared by another indenture intended to bear date 
the next day after the day of the date hereof. Jn witness whereof, the par- 
ties to these presents their hands and seals have subscribed, and set the day 
and year first above written. 


Sealed and delivered, being first duly ABRAHAM BARKER. (LS. 
stamped in the presence of CECILIA BARKER. LS. 
GEORGE CARTER. Davip EDWARDS. L.S. 
WILLIAM BROWNE. FRANCIS GOLDING. (LS. 


SECT. 2. DEED OF RELEASE. 


THIS INDENTURE of five parts, made the fourth day of September, in the 
twenty-first year of the reign of our sovereign lord GEoRGE the Second, by 
the grace of God, king of Great Britain, France, and Ireland, defender of 
the faith, and so forth, and in the year of our Lord one thousand seven 
hundred and forty-seven, between Abraham Barker, of Dale Hall, in the 
county of Norfolk, esquire, and Cecilia his wife, of the first part ; David 
Edwards, of Lincoln’s Inn, in the county of Middlesex, esquire, executor of 
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the last will and testament of Lewis Edwards, of Cowbridge, in the county No. II. 
of Glamorgan, gentleman, his late father deceased, and Francis Golding, of “—~ 
the city of Norwich, clerk, of the second part ; Charles Browne, of Enstone, in 
the county of Oxford, gentleman, and Richard More, of the city of Bristol, 
merchant, of the third part; John Barker, esquire, son and heir-apparent 
of the said Abraham Barker, of the fourth part; and Catherine Edwards, 
spinster, one of the sisters of the said David Edwards, of the fifth part. 
Whereas a marriage is intended, by the permission of God, to be shortly had Recital. 
and solemnized between the said John Barker and Catherine Edwards: 
Now this Indenture witnesseth that, in consideration of the said intended mar- 
riage, and of the sum of five thousand pounds, of good and lawful money 
of Great Britain, to the said Abraham Barker, (by and with the consent and 
agreement of the said John Barker and Catherine Edwards, testified by 
their being parties to, and their sealing and delivery of, these presents, ) 
by the said David Edwards in hand paid, at or before the ensealing and 
delivery hereof, being the marriage portion of the said Catherine Edwards, 
bequeathed to her by the last will and testament of the said Lewis Edwards, 
her late father, deceased ; the receipt and payment whereof the said Abra- 
ham Barker doth hereby acknowledge, and thereof, and of every part and 
parcel thereof, they, the said Abraham Barker, John Barker, and Catherine 
Edwards do, and each of them doth, release, acquit, and discharge the said 
David Edwards, his executors and administrators, forever, by these presents: 
and for providing a competent jointure and provision of maintenance for 
the said Catherine Edwards, in case she shall, after the said intended mar- 
riage had, survive and overlive the said John Barker, her intended hus- 
band: and for settling and assuring the capital messuage, lands, tenements, 
and hereditaments hereinafter mentioned, unto such uses, and upon such 
trusts, as are hereinafter expressed and declared: and for and in considera- 
tion of the sum of five shillings of lawful money of Great Britain to the 
said Abraham Barker and Cecilia his wife in hand paid by the said David 
Edwards and Francis Golding, and of ten shillings of like lawful money to 
them also in hand paid by the said Charles Browne and Richard More, at 
or before the ensealing and delivery hereof, (the several receipts whereof 
are hereby respectively acknowledged,) they, the said Abraham Barker and 
Cecilia his wife, Have, and each of them hath, granted, bargained, sold, 
released, and confirmed, and by these presents do, and each of them doth, 
grant, bargain, sell, release, and confirm, unto the said David Edwards and 
Francis Golding, their heirs and assigns, A// that the capital messuage Parcels. 
called Dale Hall, in the parish of Dale, in the said county of Norfolk, 
wherein the said Abraham Barker and Cecilia his wife now dwell, and all 
those their lands in the said parish of Dale, called or known by the name 
of Wilson’s Farm, containing by estimation five hundred and forty acres, 
be the same more or less, together with all and singular houses, dove-houses, 
barns, buildings, stables, yards, gardens, orchards, lauds, tenements, 
meadows, pastures, feedings, commons, woods, underwoods, ways, waters, 
watercourses, fishings, privileges, profits, easements, commodities, advan- 
tages, emoluments, hereditaments, and appurtenances whatsoever, to the 
said capital messuage and farm belonging or appertaining, or with the same 
used, or enjoyed or accepted, reputed, taken, or known, as part, parcel, or 
member thereof, or as belonging to the same or any part thereof, (all 
which said premises are now in the actual possession of the said David 
Edwards and Francis Golding, by virtue of a bargain and sale to them Mentor a 
thereof made by the said Abraham Barker and Cecilia his wife, for one& . 
whole year, in consideration of five shillings to them paid by the said 
David Edwards and Francis Golding, in and by one indenture bearing date 
the day next before the day of the date hereof, and by force of statute for 
transferring uses into possession;) and the reversion and Nie ie ie: 
mainder and remainders, yearly and other rents, issues and profits t eo : 
and every part and parcel thereof, and also all the estate, right, title anc pee 
rest, trust, property, claim, and demand whatsoever, both at law and in 
equity, of them, the said Abraham Barker and Cecilia his wife, a to, Es 
out of the said capital messuage, lands, tenements, hereditaments, os us 
premises: Zo have and to hold the said capital messuage, lands, vanes S, Habendum. 
hereditaments, and all and singular other the premises Dolan. te men- 
tioned to be hereby granted and released, with their and every of their ap- 

to the said David Edwards and Francis Golding, their heirs 
3 a cae aie 3 ail te d for such intents and 
- and assigns, to such uses, upon such trusts, and to and to Bee 

hereinafter mentioned, expressed, and declared of and qo the use of 


are : ) 
Pe eias the same: that is to say, to the use and behoof of the said the grantors till 
5 


Abraham Barker and Cecilia his wife, according to their several and respect- marriage. 
985 


Consideration. 


Release. 


524 APPENDIX. 


No. II. ive estates and interests therein at the time of, or immediately before, the 
“—’_—_ execution of these presents, until the solemnization of the said intended 
marriage: and from and after the solemnization thereof, to the use and be- 

hoof of the said John Barker, for and during the term of his natural life, 

without impeachment of or for any mannersof waste: and from and after 

the determination of that estate, then to the use of the said David Edwards 

and Francis Golding and their heirs, during the life of the said John 

Then of thehus- Barker, upon trust to support and preserve the contingent uses and estates 
ae et hereinafter limited from being defeated and destroyed, and for that pur- 
Remainder to pose to make entries or bring actions, as the case shall require; but, never- 
trustees to pre- theless, to permit and suffer the said John Barker, and his assigns, during 
Clot eden his life, to receive and take the rents and profits thereof, and of every part 
ers: thereof, to and for his and their own use and benefit: and from and after 
Remainder to the decease of the said John Barker, then to the use and behoof of the said 
Sete he Catherine Edwards, his intended wife, for and during the term of her 
ure, in ne of natural life for her jointure, and in lieu, bar, and satisfaction of her dower 
dower: and thirds at common law, which she can or may have or claim, of, in, to, 
or out of all and every, or any, of the lands, tenements, and hereditaments 

whereof or wherein the said John Barker now is, or at any time or times 

hereafter during the coverture between them shall be seised of any estate of 

Remainder to freehold or inheritance: and from and after the decease of the said Catherine 
other trustees Edwards, or other sooner determination of the said estate, then to the use 
fora term, up- and behoof of the said Charles Browne and Richard More, their executors, 
ee ae administrators, and assigns, for and during and unto the full end and term 
* of five hundred years from thence next ensuing, and fully to be complete 

and ended, without impeachment of waste: upon such trusts, nevertheless, 

and to and for such intents and purposes, and under and subject to such 

provisoes and agreements as are hereinafter mentioned, expressed, and de- 

clared of and concerning the same: and from and after the end, expiration, 

"eseg een or other sooner determination of the said term of five hundred years, and 
other sonsof subject thereunto, to the use and behoof of the first son of the said John 
the marriage in Barker on the body of the said Catherine Edwards his intended wife to be 
tall: begotten, and of the heirs of the body of such first son lawfully issuing: 
and for default of such issue, then to the use and behoof of the second, 

third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, and of all and every 

other the son and sons of the said John Barker on the body of the said 

Catherine Edwards his intended wife to be begotten severally, successively, 

and in remainder, one after another, as they and every of them shall be in 

seniority of age and priority of birth, and of the several and respective 

heirs of the body and bodies of all and every such son and sons lawfully 

issuing ; the elder of such sons and the heirs of his body issuing being 

always to be preferred, and to take before the younger of such sons and the 

Remainderto beirs of his or their body or bodies issuing: and for default of such issue, 
the daughters, then to the use and behoof of all and every the daughter and daughters of 
_the said John Barker on the body of the said Catherine Edwards his in- 

tended wife to be begotten, to be equally divided between them, (if more 

astenantsin than one,) share and share alike, as tenants in common, and not as joint- 
common, intail: tenants, and of the several and respective heirs of the body and bodies of 
Remainder to @ll and every such daughter and daughters lawfully issuing : and for default 
the husband in Of such issue, then to the use and behoof of the heirs of the body of him, 
ae eae the said John Barker, lawfully issuing: and for default of such heirs, then 
the Heaven's to the use and behoof of the said Cecilia, the wife of the said Abraham 
mother in fee. Barker, and of her heirsand assigns forever. Amd as to, for, and concerning 
the term of five hundred years hereinbefore limited to the said Charles 

The trust of the Browne and Richard More, their executors, administrators, and assigns, as 
term declared ; aforesaid, it is hereby declared and agreed by and between all the said par- 
ties to these presents, that the same is so limited to them upon the trusts, 

and to and for the intents and purposes, and under and subject to the pro- 

visoes and agreements hereinafter mentioned, expressed, and declared of 

epeaien and concerning the same: that is to say, in case there shall be an eldest or 
portions for Only son and one or more other child or children of the said John Barker, 
esa chil- on the body of the said Catherine his intended wife to be begotten, then 
ren, upon trust that they, the said Charles Browne and Richard More, their ex- 
ecutors, administrators, and assigns, by sale or mortgage of the said term of 

five hundred years, or by such other ways and means as they or the sur- 

vivor of them, or the executors or administrators of such survivor, shall 

think fit, shall and do raise and levy, or borrow and take up at interest, the 

sum of four thousand pounds of lawful money of Great Britain, for the 

portion or portions of such other child or children (besides the eldest or 

only son) as aforesaid, to be equally divided between them, (if more than 
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one,) share and share alike; the portion or portions of such of them as No. II. 
shall be a son or sons to be paid at his or their respective age or ages of “~~ 
twenty-one years; and the portion or portions of such of them as shall be payable at cer- 
a daughter or daughters to be paid at her or their respective age or ages of “0 times, 
twenty-one years, or day or days of marriage, which shall first happen. 

\nd upon this further trust that in the meantime, and until the same por- With mainten- 
tions shall become payable as aforesaid, the said Charles Browne and Rich- #2¢¢ a the rate 
ard More, their executors, administrators, and assigns, shall and do by and pte ere 
out of the rents, issues, and profits of the premises aforesaid, raise and levy 
such competent yearly sum and sums of money for the maintenance and 
education of such child or children as shall not exceed in the whole the 
interest of their respective portions, after the rate of four pounds in the 
hundred yearly. Provided always, that in case any of the same children and benefit of 
shall happen to die before his, her, or their portions shall become payable survivorship. 
as aforesaid, then the portion or portions of such of them so dying shall go 
and be paid unto, and be equally divided among, the survivor or survivors - 
of them, when and at such time as the original portion or portions of such 
surviving child or children shall become payable as aforesaid. Provided also, It hehila 
that in case there shall be no such child or children of the said John Barker orif at ates : 
on the body of the said Catherine his intended wife begotten, besides an 
eldest or only son; or in case all and every such child or children shall 
happen to die before all or any of their said portions shall become due and 
payable as aforesaid ; or in case the said portions, and also such maintenance or if the por- 
as aforesaid, shall, by the said Charles Browne and Richard More, their ex- tions be raised, 
ecutors, administrators, or assigns, be raised and levied by any of the ways 
and means in that behalf aforementioned; or in case the same by suchor paid, 
person or persons as shall for the time-being be next in reversion or 
remainder of the same premises expectant upon the said term of five hun- 
dred years, shall be paid, or well and duly secured to be paid, according to? secured by ; 
the true intent and meaning of these presents; then, and in any of them camatsders 
said cases, and at all times thenceforth, the said termof five hundred years, the residue of 
or so much thereof as shall remain unsold or undisposed of for the pur- fhe sere te 
poses aforesaid, shall cease, determine, and be utterly void to all intents ; 
and purposes, any thing herein contained to the contrary thereof in any wise 
notwithstanding. Provided also, and it is hereby further declared and agreed Condition, that 
by and between all the said parties to these presents, that in case the said Une uses and Sep 
Abraham Barker or Cecilia his wife, at any time during their lives, or the granted shall 
life of the survivor of them, with the approbation of the said David Ed- be void on set- 
wards and Francis Golding, or the survivor of them, or the executors and {ling other 
administrators of such survivor, shall settle, convey, and assure other lands value in Saori 
and tenements of an estate of inheritance in fee-simple, in possession, in pense. 
some convenient place or places within the realm of England, of equal or 
better value than the said capital messuage, lands, tenements, heredita- 
ments, and premises hereby granted and released, and in lieu and recom- 
pense thereof, unto and for such and the like uses, intents, and purposes, 
and upon such and the like trusts, as the said capital messuage, lands, 
tenements, hereditaments, and premises are hereby settled and assured 
unto and upon, then, and in such case, and at all times from thenceforth, 
all and every the use and uses, trust and trusts, estate and estates, herein- 
before limited, expressed, and declared of or concerning the same, shall 
cease, determine, and be utterly void to all intents and purposes; and the 
same capital messuage, lands, tenements, hereditaments, and premises shall 
from henceforth remain and be to and for the only proper use and behoof 
of the said Abraham Barker or Cecilia his wife, or the survivor of them, so 
settling, conveying, and assuring such other lands and tenements as afore- 
said, and of his or her heirs and assigns forever; and to and for no other 
use, intent, or purpose whatsoever ; any thing herein contained to the con- 
trary thereof in any wise notwithstanding. And for the considerations DereneniG 
aforesaid, and for barring all estates-tail, and all remainders or reversions ‘VY * "ne: 
thereupon expectant or depending, if any be now subsisting and unbarred 
or otherwise undetermined of and in the said capital messuage. lands, tene- 
ments, hereditaments, and premises, hereby granted and released, or men- 
tioned to be hereby granted and released, or any of them, or any part 
thereof, the said Abraham Barker, for himself and the said Cecilia his wife, 
his and her heirs, executors, and administrators, aud the said John Barker 
for himself, his heirs, executors, and administrators, do, and each of them 
doth, respectively covenant, promise, and grant to and with the said David 
Edwards and Francis Golding, their heirs, executors, and administrators, 
by these presents, that they, the said Abraham Barker and Cecilia his wife, 
and John Barker, shall and will, at the costs and charges of the said 
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No. II. Abraham Barker, before the end of Michaelmas term next ensuing the date 
—— hereof, acknowledge and levy before his majesty’s justices of the court of 
Common Pleas at Westminster, one or more fine or fines, sur cognizance de 

droit, come ceo, etc., with proclamations according to the form of the statutes 

in that case made and provided, and the usual course of fines in such cases 

accustomed, unto the said David Edwards and his heirs, of the said capital 

messuage, lands, tenements, hereditaments, and premises, by such apt and 

convenient names, quantities, qualities, number of acres, and other descrip- 

tions to ascertain the same as shall be thought meet ; which said fine or 

fines so as aforesaid, or in any other manner levied and acknowledged, or 

to be levied and acknowledged, shall be and enure, and shall be adjudged, 

deemed, construed, and taken, and so are and were meant and intended to 

be and enure, and are hereby declared by all the said parties to these pre- 

sents to be and enure, to the use and behoof of the said David Edwards and 

his heirs and assigns; to the intent and purpose that thesaid David Ed- 

wards may, by virtue of the said fine or fines so covenanted and agreed to 

be levied ag aforesaid, be and become perfect tenant of the freehold of the 

amordento said capital messuage, lands, tenements, hereditaments, and all other the 
make a tenant premises, to the end that one or more good and perfect common recovery 
to the precipe, or recoveries may be thereof had and suffered in such manner as is herein- 
ae Recut after for that purpose mentioned. And it is hereby declared and agreed, by 
ered; and between all the said parties to these presents, that it shall and may be 
lawful to and for the said Francis Golding, at the costs and charges of the 

said Abraham Barker, before the end of Michaelmas term next ensuing the 

date hereof, to sue forth and prosecute out of his majesty’s high court of 

chancery, one or more writ or writs of entry sur disse1sin en le post, return- 

able before his majesty’s justices of the court of Common Pleas at West- 

minster, thereby demanding, by apt and convenient names, quantities, qua- 

lities, number of acres, and other descriptions, the said capital messuage, 

lands, tenements, hereditaments, and premises, against the said David 

Edwards; to which said writ or writs of entry he the said David Edwards 

shall appear gratis, either in his own proper person or by his attorney thereto 

lawfully authorized, and vouch over to warranty the said Abraham Barker 

and Cecilia his wife, and John Barker, who shall also gratis appear in their 

proper persons, or by their attorney or attorneys thereto lawfully authorized, 

and enter into the warranty, and vouch over to warranty the common 

vouchee of the same court, who shall also appear, and after imparlance 

shall make default: so as judgment shall and may be thereupon had and 

given for the said Francis Golding, to recover the said capital messuage, lands, 

tenements, hereditaments, and premises, against the said David Edwards, 

and for him to recover in value against the said Abraham Barker and Cecilia 

his wife, and John Barker, and for them to recover in value against the 

said common vouchec, and that execution shall and may be thereupon 

awarded and had accordingly, and all and every other act and thing be 

done and executed needful and requisite for the suffering and perfecting 

to enure of such common recovery or recoveries with vouchers as aforesaid. And it 
is hereby further declared and agreed, by and between all the said parties 

to these presents, that immediately from and after the suffering and per- 

fecting of the said recovery or recoveries, so as aforesaid, or in any other 

manner, or at any other time or times, suffered or to be suffered, as well 

these presents and the assurance hereby made, and the said fine or fines so 

covenanted to be levied as aforesaid, as also the said recovery or recoveries, 

and also all and every other fine or fines, recovery and recoveries, con- 

veyances, and assurances in the law whatsoever heretofore had, made, 

levied, suffered, or executed, or hereafter to be had, made, levied, suffered, 

or executed, of the said capital messuage, lands, tenements, hereditaments, 

and premises, or any of them, or any part thereof, by and between the said 

parties to these presents, or any of them, or whereunto they or any of them 

are or shall be parties or privies, shall be and enure, and shall be adjudged, 


deemed, construed, and taken, and so are and were meant and intended to 


be and enure, and the recoveror or recoverors in the said recovery or reco- 
veries named or to be named, and his or their heirs, shall stand and be 
seised of the said capital messuage, lands, tenements, hereditaments, and 
tothe preced- Premises, and of every part and parcel thereof, to the uses, upon the 
ing uses in this trusts, and to and for the intents and purposes, and under and subject to 


deed. the provisoes, limitations, and agreements hereinbefore mentioned, ex- 
Other coye- Pressed, and declared of and concerning the same. And the said Abraham 
nants ; Barker, party hereunto, doth hereby, for himself, his heirs, executors, and 


for quiet enjoy- administrators, further covenant, promi i 
Z0 L : ; P se, grant, and agree to and with the 
ent, said David Edwards and Francis Golding, their heirs, executors, and 
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administrators, in manner and form following: that is to say, that the said No. IL 
capital messuage, lands, tenements, hereditaments, and premises shall and “—~ 
may at all times hereafter remain, continue, and be to and for the uses and 
purposes, upon the trusts, and under and subject to the provisoes, limita- 

tions, and agreements hereinbefore mentioned, expressed, and declared of 

and concerning the same ; and shall and may be peaceably and quietly had, 

held, and enjoyed accordingly, without any lawful let or interruption of or 

by the said Abraham Barker or Cecilia his wife, parties hereunto, his or 

her heirs or assigns,or of or by any other person or persons lawfully claim- 

ing or to claim from, by, or under, or in trust for him, her, them, or any 

of them ; or from, by, or under his or her ancestors, or any of them; and 

shall so remain, continue, and be free and clear, and freely and clearly ac- free from en- 
quitted, exonerated, and discharged, or otherwise by the said Abraham CU™brances; 
Barker or Cecilia his wife, parties hereunto, his or her heirs, executors, or 
administrators, well and sufficiently saved, defended, kept harmless, and 
indemnified of, from, and against all former and other gifts, grants, bargains, 

sales, leases, mortgages, estates, titles, troubles, charges, and encumbrances 
whatsoever, had, made, done, committed, occasioned, or suffered, or to be 

had, made, done, committed, occasioned, or suffered by the said Abraham 

Barker or Cecilia his wife, or by his or her ancestors, or any of them, or by 

his, her, their, or any of their act, means, assent, consent, or procurement; 

And moreover that he the said Abraham Barker and Cecilia his wife, parties ana for further 
hereunto, and his or her heirs, and all other persons having or lawfully assurance. 
claiming, or which shall or may have or lawfully claim, any estate, right, 

title, trust, or interest at law or in equity, of, in, to, or out of the said capi- 

tal messuage, lands, tenements, hereditaments, and premises, or any of 

them, or any part thereof, by or under or in trust for him, her, them, or 

any of them, or by or under his or her ancestors or any of them, shall and 

will from time to time, and at alltimes hereafter upon every reasonable 

request, and at the costs and charges of the said David Edwards and 

Francis Golding, or either of them, their or either of their heirs, executors, 

or administrators, make, do, and execute, or cause to be made, done, and 
executed, all such further and other lawful and reasonable acts, deeds, con- 
veyances, and assurances in the law whatsoever, for the further, better, 

more perfect, and absolute granting, conveying, settling, and assuring of 

the same capital messuage, lands, tenements, hereditaments, and premises, 

to and for the uses and purposes, upon the trusts, and under and subject 

to the provisoes, limitations, and agreements hereinbefore mentioned, ex- 

pressed, and declared, of and concerning the same, as by the said David 
Edwards and Francis Golding, or either of them, their or either of their 

heirs, executors, or administrators, or their or any of their counsel learned 

in the law, shall be reasonably advised, devised, or required: so as such 

further assurances contain in them no further or other warranty or cove- 

nants than against the person or persons, his, her, or their heirs, who shall 

make or do the same; and so as the party or parties who shall be requested 

to make such further assurances be not compelled or compellable, for 

making or doing thereof, to go and travel above five miles from his, her, 

or their then respective dwellings or places of abode. Provided lastly, and power of revo- 
it is hereby further declared and agreed by and between all the parties to 

these presents, that it shall and may be lawful to and for the said Abraham 

Barker and Cecilia his wife, John Barker and Catherine his intended wife, 

and David Edwards, at any time or times hereafter during their joint lives, 

by any writing or writings under their respective hands and seals, and 

attested by two or more credible witnesses, to revoke, make void, alter, or 

change all and every or any the use and uses, estate and estates, herein and 

hereby before limited and declared, or mentioned or intended to be limited 

and declared of and in the capital messuage, lands, tenements, heredita- 

ments, and premises aforesaid, or of and in any part or parcel thereof, and 

to declare new and other uses of the same, or of any part or parcel thereof, 

any thing herein contained to the contrary thereof in any wise Sia 
standing. J witness whereof, the parties to these presents their hands and gon ojusion. 
seals have subscribed and set, the day and year first above written. 


Sealed and delivered, being first duly ABRAHAM BARKER. (L.8.) 
stamped, in the presence of CHCILIA BARKER. (x,.S.) 
GEORGH CARTER. DAVID EDWARDS. ae 
WILLIAM BROWNE. FRANCIS GOLDING. LS. 
CHARLES BROWNE. (1,.S. 
RICHARD MORE. (1.8. ) 
JOHN BARKER. (1,.S.) 


CATHERINE EDWARDS. (L.S.) 
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AN OBLIGATION, OR BOND, WITH CONDITION FOR THE PAY- 
MENT OF MONEY. 


KNOW ALI, MEN by these presents, that I, David Edwards, of Lincoln’s Inn, 
in the county of Middlesex, esquire, am held and firmly bound to Abraham 
Barker, of Dale Hall, in the county of Norfolk, esquire, in ten thousand 
pounds of lawful money of Great Britain, to be paid to the said Abraham 
Barker, or his certain attorney, executors, administrators, or assigns ; for 
which payment well and truly to be made, I bind myself, my heirs, execu- 
tors, and administrators, firmly by these presents, sealed with my seal. 
Dated the fourth day of September in the twenty-first year of the reign of 
our sovereign lord George the Second, by the grace of God king of Great 
Britain, France, and Ireland, defender of the faith, and so forth, and in the 
year of our Lord one thousand seven hundred and forty-seven. 

The condition of this obligation is such that if the above-bounden David 
Edwards, his heirs, executors, or administrators, do and shall well and truly 
pay, or cause to be paid, unto the above-named Abraham Barker, his execu- 
tors, administrators, or assigns, the full sum of five thousand pounds of 
lawful British money, with lawful interest for the same, on the fourth day 
of March next ensuing the date of the above-written obligation, then this. 
obligation shall be void and of none effect, or else shall be and remain in. 
full force and virtue. 

Sealed and delivered, being first duly i 
stamped, in the presence of 
GEORGE CARTER. 
WILLIAM BROWNE. 


DAVID EDWARDS. (L.S.) 


Now iv. 
A FINE OF LANDS SUR COGNIZANCE DE DROIT, COME CEO, Etc. 


SEcT. I. WRIT OF COVENANT, OR PRACIPE. 


GEORGE the Second, by the grace of God, of Great Britain, France, and 
Ireland king, defender of the faith, and so forth, to the sheriff of Norfolk, 
greeting. Command Abraham Barker, esquire, and Cecilia his wife, and 
John Barker, esquire, that justly and without delay they perform to David 
Edwards, esquire, the covenant made between them of two messuages, two 
gardens, three hundred acres of land, one hundred acres of meadow, two 
hundred acres of pasture, and fifty acres of wood, with the appurtenances, 
in Dale; and unless they shall so do, and if the said David shall give you 
security of prosecuting his claim, then summon by good summoners the 
said Abraham, Cecilia, and John, that they appear before our justices at 
Westminster, from the day of St. Michael in one month, to show where- 
fore they have not done it: and have you there the summoners and this 
writ. Witness ourself at Westminster the ninth day of October, in the 
twenty-first year of our reign. 


JOHN DEN. 


rosecution. f RICHARD ROE. n - 
P amed Abraham, Ce RICHARD FEN. 


cilia, and John. 


SECT. 2. THE LICENSE TO AGRER. 


Norfolk, \ Davip EDwaRDs, esquire, gives to the lord the king ten 

to wit. marks, for license to agree with Abraham Barker, esquire, 

of a plea of covenant of two messuages, two gardens, three hundred acres 

of land, one hundred acres of meadow, two hundred acres of pasture, and. 
fifty acres of wood, with the appurtenances, in Dale. ' 


SEcT. 3. THE CONCORD. 


AND the agreement is such, to wit, that the aforesaid Abraham, Cecilia,. 
and John have acknowledged the aforesaid tenements, with the appurte- 
nances, to be the right of him the said David, as those which the said David 
hath of the gift of the aforesaid Abraham, Cecilia, and John ; and those 
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they have remised and quitted claim, from them and their heirs, to the 
aforesaid David and his heirs forever. And, further, the same Abraham, 
Cecilia, and John have granted, for themselves and their heirs, that they 
will warrant to the aforesaid David and his heirs the aforesaid tenements, 
with the appurtenances, against all men forever. And for this recognition, 
remise, quit-claim, warranty, fine, and agreement, the said David hath 
given to the said Abraham, Cecilia, and John two hundred pounds sterling. 


SEcT. 4. THE NOTE OR ABSTRACT. 


Norfolk, \ BETWEEN David Edwards, esquire, complainant, and Abra- 
to wit. ham Barker, esquire, and Cecilia his wife, and John Barker, 
esquire, deforciants, of two messuages, two gardens, three hundred acres of 
land, one hundred acres of meadow, two hundred acres of pasture, and 
fifty acres of wood, with the appurtenances, in Dale, whereupon a plea of 
covenant was summoned between them: to wit, that the said Abraham, 
Cecilia, and John have acknowledged the aforesaid tenements, with the 
appurtenances, to be the right of him the said David, as those which the 
said David hath of the gift of the aforesaid Abraham, Cecilia, and John ; 
and those they have remised and quitted claim, from them and their heirs, 
to the aforesaid David and his heirs forever. And, further, the same Abra- 
ham, Cecilia, and John have granted for themselves and theit heirs that 
they will warrant to the aforesaid David and his heirs the aforesaid tene- 
ments, with the appurtenances, against all men forever. And for this 
recognition, remise, quit-claim, warranty, fine, and agreement, the said 
David hath given to the said Abraham, Cecilia, and John two hundred 
pounds sterling. 


SEcT. 5. THE Foot, CHTROGRAPH, OR INDENTURES OF THE FINE. 


Norfolk, THIS IS THE FINAL AGREEMENT made in the court-of the lord 
to wit. the king at Westminster, from the day of Saint Michael in 
one month, in the twenty-first year of the reign of the lord George the 
Second, by the grace of God, of Great Britain, France, and Ireland king, 
defender of the faith, and so forth, before John Willes, Thomas Abney, 
Thomas Burnet, and Thomas Birch, justices, and other faithful subjects of 
the lord the king then there present, between David Edwards, esquire, 
complainant, and Abraham Barker, esquire, and Cecilia his wife, and John 
Barker, esquire, deforciants, of two messuages, two gardens, three hundred 
acres of land, one hundred acres of meadow, two hundred acres of pasture, 
and fifty acres of wood, with the appurtenances, in Dale, whereupon a plea 
of covenant was summoned between them in the said court,—to wit, that 
the aforesaid Abraham, Cecilia, and John have acknowledged the aforesaid 
tenements, with the appurtenances, to be the right of him the said David, 
as those which the said David hath of the gift of the aforesaid Abraham, 
Cecilia, and John; and those they have remised and quitted claim, from 
them and their heirs, to the aforesaid David and his heirs forever. And, 
further, the same Abraham, Cecilia, and John have granted for themselves 
and their heirs that they will warrant to the aforesaid David and his heirs 
the aforesaid tenements, with the appurtenances, against all men forever. 
And for this recognition, remise, quit-claim, warranty, fine, and agreement, 
the said David hath given to the said Abraham, Cecilia, and John two 
hundred pounds sterling. 


SEctT. 6. PROCLAMATIONS, ENDORSED UPON THE FINE, ACCORDING TO 
THE STATUTES. 


‘THE FIRST proclamation was made the sixteenth day of November, in the 
term of Saint Michael, in the twenty-first year of the king within-written. 


The second proclamation was made the fourth day of February, in the 
term of Saint Hilary, in the twenty-first year of the king within-written. 


The third proclamation was made the thirteenth day of May, in the term 
of Easter, in the twenty-first year of the king within-written. 


The fourth proclamation was made the twenty-eighth day of June, in the 
term of the Holy Trinity, in the twenty-second year of the king within- 


written. 
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No. V. INO mE 


A COMMON RECOVERY OF LANDS WITH* DOUBLE VOUCHER. 


SEcT. I. WRIT OF ENTRY SUR DISSEISIN IN THE POST, OR PRAICIPE. 


GkorGE the Second, by the grace of God, of Great Britain, France, and 
Ireland king, defender of the faith, and so forth, to the sheriff of Norfolk, 
greeting. Command David Edwards, esquire, that, justly and without delay, 
he render to Francis Golding, clerk, two messuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, two hundred acres 
of pasture, and fifty acres of wood, with the appurtenances, in Dale, which 
he claims to be his right and inheritance, and into which the said David 
hath not entry, unless after the disseisin, which Hugh Hunt thereof un- 
justly, and without judgment, hath made to the aforesaid Francis, within 
thirty years now last past, as he saith, and whereupon he complains that 
the aforesaid David deforceth him. And unless he shall so do, and if the 
said Francis shall give you security of prosecuting his claim, then summon 
by good summoners the said David, that he appear before our justices at 
Westminster on the octave of Saint Martin, to show wherefore he hath not 
done it: and have you there the summoners and this writ. Wutness ourself 
at Westminster, the twenty-ninth day of October, in the twenty-first year 

; of our reign. 
Sheriffs return Pledgesof ) JOHN Dor. Summoners of the JouHN DEN. 
prosecution, f RICHARD Rok.  within-named David. | RICHARD FEN. 


SECT. 2. EXEMPLIFICATION OF THE RECOVERY-ROLL. 


GEORGE the Second, by the grace of God, of Great Britain, France, and 

Ireland king, defender of the faith, and so forth, to all to whom these our 

present letters shall come, greeting. Know ye, that among the pleas of land 

enrolled at Westminster, before Sir John Willes, knight, and his fellows, 

a. our justices of the bench, of the term of St. Michael, in the twenty-first 
Demand year of our reign, upon the fifty-second roll it is thus contained :—Auxtry 
abel the ten- returnable on the octave of Saint Martin. Vovfolk, to wit: Francis Golding, 
: clerk, in his proper person demandeth against David Edwards, esquire, two 
messuages, two gardens, three hundred acres of land, one hundred acres of 

meadow, two hundred acres of pasture, and fifty acres of wood, with the 
appurtenances, in Dale, as his right and inheritance, and into which the 

said David hath not entry, unless after the disseisin which Hugh Hunt 

thereof unjustly, and without judgment, hath made to the aforesaid Francis, 

Count. within thirty years now last past. And whereupon he saith, that he himself 
was seised of the tenements aforesaid, with the appurtenances, in his 

demesne as of fee and right, in time of peace, in the time of the lord the 

Esplees. king that now is, by taking the profits thereof to the value [fof six shillings 
and eight pence, and more, in rents, corn, and grass]: and into which [the 

said David hath not entry, unless as aforesaid]: and thereupon he bringeth 

Defence of the suit [and good proof]. And the said David in his proper person comes and 
oe defendeth his right, when [and where it shall behoove him], and thereupon 
“Warranty, Vvoucheth to warranty “John Barker, esquire, who is present here in court 
in his proper person, and the tenements aforesaid, with the appurtenances 

to him freely warranteth [and prays that the said Francis may count against 

“Demand him]. dvd hereupon the said Francis demandeth against the said John 
seni tee tenant by his own warranty, the tenements aforesaid, with the appurte- 
“Count,” nances, in form aforesaid, &c. And whereupon he saith, that he himself 
was seised of the tenements aforesaid, with the appurtenances, in his 

demesne as of fee and right, in time of peace, in the time of the lord the 

king that now is, by taking the profits thereof to the value, &c. Andinto 

“Defenceof which, &c. And thereupon he bringeth suit, &c. And the aforesaid John 
the vouchee.” tenant by his own warranty, defends his right, when, &c. and thereupon he 
‘Second youch- further voucheth to warranty ’’ Jacob Morland, who is present here in court 


er. in his proper person, and the tenements aforesaid, with 

a re; , e with the appurtenances, 
Demands to him freely warranteth, &c. And hereupon the said Hance demandeth 
against against the said Jacob, tenant by his own warranty, the tenements afore- 


* Note, that, if the recovery be had with sing] id ‘ "ins 
Stine 5 gle voucher, the parts marked “ thus’ in sect, 
¢ The clauses between hooks are no otherwise expressed in the record than by an “ &e.””" 
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53f 
said, with the appurtenances, in form aforesaid, &c. And whereupon he No. V. 
saith, that he himself was seised of the tenements aforesaid, with the appur-  -§-}¥—~ 


tenances, in his demesne ‘as of fee and right, in time of peace, in the time the common 
of the lord the king that now is, by taking the profits thereof to the value, Jouchee. 

&c. And into which, &c. And thereupon he bringeth suit, &c. Amd the Defence of the 
aforesaid Jacob, tenant by his own warranty, defends his right, when, &c, common 

And saith that the aforesaid Hugh did not disseise the aforesaid Francis of pease den 
the tenements aforesaid, as the aforesaid Francis by his writ and count seisin, 
aforesaid above doth suppose : and of this he puts himself upon the country. 

And the aforesaid Francis thereupon craveth leave to imparl; and he hath Imparlance. 
it. And afterwards the aforesaid Francis cometh again here into court, in Default of the 
this same term, in his proper person, and the aforesaid Jacob, though eauencet 
solemnly called, cometh not again, but hath departed in contempt of the ; 
court, and maketh default. Therefore it is considered, that the aforesaid Judgment for 
Francis do recover his seisin against the aforesaid David of the tenements the demandant. 
aforesaid, with the appurtenances; and that the said David have of the land Recovery in 
of the aforesaid ‘‘ John, to the value [of the tenements aforesaid] ; and, value. 
further, that the said John have of the land of the said’’ Jacob to the value 
[of the tenements aforesaid]. And the said Jacob in mercy. And here- 
upon the said Francis prays a writ of the lord the king, to be directed to 
the sheriff of the county aforesaid, to cause him to have full seisin of the 
tenements aforesaid, with the appurtenances: and it is granted unto him, 
returnable here without delay. Afterwards, that is to say, the twenty- award of the 
eighth day of November in this same term, here cometh the said Francis in at oy sey 
his proper person ; and the sheriff—namely, Sir Charles Thompson, knight : 
—now sendeth, that he, by virtue of the writ aforesaid to him directed, on 

the twenty-fourth day of the same month did cause the said Francis to 

have full seisin of the tenements aforesaid, with the appurtenances, as he : 
wascommanded. AJ/l and singular which premises, at the request of the eee be 
said Francis, by the tenor of these presents, we have held good to be : 
exemplified. In testimony whereof we have caused our seal, appointed 

for sealing writs in the Bench aforesaid, to be affixed to these presents. hue 

Witness Sir John Willes, knight, at Westminster, the twenty-eighth day of : 
November, in the twenty-first year of our reign, 


Amercement. 


COOKE. 


END OF VOL. I. 
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